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ARGUED  AMD  DETERMINED  18SS. 

IV  TOB 

Court  of  KING'S  BENCH, 

nr 

Trinity  Teriii^ 

Jb  tbe  FcNirth  Year  of  the  Rdgn  of  Osonas  IV. 


Ch£EK  against  Jefferies.  Ai/ur^jr* 

A  RULE  nisi  hAd  been  obtained  in  this  case^  for  niemenioilal 
--,  _  .  1      ■        <i         ^  -,  of  an  iiinalty 

oancetung  and  vacating  the  bond  and  warrant  of  must  ooniam 
attorney  and  judgment  for  securing  an  annuityi  and  the  nJ^e  or  tbT 
execution  issued  thereon,  on  the  ground  that  the  me-  ^^^^^^ 
morial  did  not  contam  the  Christifin  name  of  one  of  the^^^^JP^ 
subseribing  witnesses  to  the  securities.    In  the  memo-  Pjjj^^^wu 
rial  the  subscribing  witness  was  described  as  JET.  Fle^  j^^^^jLy^^  ^^r*^  ^^^-^^ 
mmgf  )hs  name  beitig  Heanrii  Vleming.   The  Court,  after 
bearing 

Maryat^  in  support  of  the  rule^  and  Benman^  contr^ 
were  tskarly  of  opinion,  diat  the  53  G.  3.  c.  14].  u  2., 
^whidi  required  that  the  memorial  should  contain  the 

Vol.  IL  B  names 
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1823.       names  of  all  the  parties  and  of  all  the  witnesses  to  the 

" deed,  had  not  been  complied  with,  the  initial  not  being 

againti  a  name,  apd  not  affording  that  f^ptUty  of  Ending  the 
subscribing  witness  which  it  was  the  intention  of  the 
legislature  to  seairc* 

Rule  absolute  For  setting  aside  the  warrant 
of  attorney,  and  judgment  and  execution 
issued  thereon. 


Afofiday,  Draper  against  Garbatt  and  Another. 

June  ad.  ^^ 

Where.dfidar.  QASE  agdust  the  defendants,  sheriff  of  MidMetex^ 
sheriffJSruJL-  for  taking  insufficient  sureties  in  a  replevin  bond. 

inff  insafficimt 

pic^ina  The  declaration  allq;ed  tut  plaintiff  distrained  the 

sttt^'diat  the  goods  of  it.  FUld  for  rent  arrear;  .that  the  defendants 

mg^ie^^  made  deliverance  of  the  said  goods  to  Fidds  and  that 

S«rL^^*^  "  *^  ^^^  "®*^  county  court  «br  the  said  county  of  MiVf- 

court,  to  wit,  dle$ex^  to  wit,  at  the  county  court  of  the  said  sheriff, 

at  the  county  '    #         ^  ^ 

court  hoiden     bold^  in  9nd  for  the  said  county,  al»  &c.  on,  &o.  before 

on,  &c.t  before 

A.,  B.,  c,  and  W.W^Af^Q^E.  O,  and  P.  D^  then  suitprs  of  the  said 

I},t  suitori  of 

the  coin i"  courts''  Field  fippeared  and  levied  hia  plaint  f^gaiiist  the 
wa^^aaerw^  plaintiff)  which  ploii^  was  aftenravdi^  at  the  inatanee  of 
rTi^^laid  b7  ^  plmtiff,  maoved  by  re./^  h.  into  the  conrt  of  wr 
lpt!^I^dUi^  lord  the  Ungi  before  the  kuig  bimselC  at  WatmimUr. 
thepi^ntwM    The  deplaraiion  then  set  oiil  the  pNeeedings  in  that 

levied  ata  court  *  ^ 

hoiden  before  guit,  and  that  it  wa3  enosidered  and  adiudged  tha(  FiM 
Held,  that  the  and  his  pledges  should  be  in  mercy,  and  that  plaintiff 
immaterial,  for  should  have  a  retum  of  the  goods,  &c« ;  and  then  averred 
nece^'to'"  ^hat  the  sureUes  taken  by  the  sheriff  were  inauffidant, 
tfaVnamndT   ^"^  ^^^  ^^  P^^^  ^^  ^^  goods  had  been  returned;  nor 

Ihlt'Sl^'^ii^t  ^y  p*"*'  ^^  ^^®  ^^  ^^  ^^^^^  p*^'  ^^^  ^^  K*"'^y- 

be  rejected  as  \i 

surplusage. 
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At  the  trial,  before  Alibatt  C.  J.,  at  the  Middlesex  ^Mlin^       1823. 
after  last   Easter  terin,  the  plaintiff  cave  the  record        ""      ' 

^  ,  Drapib. 

of  the  Tt^foL,  lo.  in  eridetioe^  by  which  it  appeared  that  a^omu 
the  plaint  was  levied  at  a  court  holden  before  A.^  B.,  C.^ 
and  D^  and  not  before  W.  W.^  A.  O.,  jS.  C,  and  P.  D., 
as  stated  in  the  declaration ;  but  it  was  recorded  before 
them  by  virtue  of  the  writ  of  re,  fa.  lo^  Scarlett^  for  the 
the  defendants,  contended  that  this  was  a  fatal  vari* 
anoe.  The  Ixnnd  Chief  Justice  reserved  the  point,  and 
the  plaintiiF  obtained  a  verdict. 

Scarlett  now  nx>ved  to  enter  a  nonsuit.    The  gist  of 
the  plaintiff's  action  is,  that  the  sheriff  took  insufficient  \ 

sureties;  bat,  in  order  to  recover,  it  is  essential  for  him 
to  shew  a  title  to  proceed  against  the  sureties.  One  step 
towards  tiiat  is  the  production  of  the  record  of  the 
plaint  origioally  levied  in  the  county  court.  Now  the 
record  produced,  being  different  from  that  described  in 
,the  dedaraticm,  cannot  be  taken  to  be  the  true  record. 
Sappoee  another  acticm  were  brought  for  this  same 
D^ect,  and  the  record  were  in  that  properly  described, 
the  defendants  could  not  plead  the  former  recovery ;  for 
th^  could  not  aver  that  the  record  set  out  in  that  case 
and  in  this  is  the  same.  Nor  can  the  allegation  be  re* 
jected  as  svri^asege.  There  is  a  diffisrence  between 
impertiiMHit  and  unnecessary  allegations.  The  former 
are  of  matter  which  need  not  be  either  alleged  or  proved ; 
tlie  latter  are  of  matter  which  must  be  proved,  but  need 
not  be  alleged  in  {heading.  li^  however  unnecessary, 
allegatioas  are  made^  they  must  be  made  correctly.  Bris- 
iaw  V.  Wright  (a\  Turner  v.  Eyies*  (ft)    Suppose,  in  this 

(m)  2  D<mg^  6S5.  \b)  3  B.  ij;*  P.  45(>. 

B  2  very 
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1828.       very  declaration,  where  it  is  alleged  that  ihe  plaint  was 
removed  into  the  court  of  our  lord  the  kinir,  the  words 

Drapxk 

^ainsi  "  of  the  bench"  had  been  added^  surely  they  could  not 
have  been  rejected  as  surplusage ;  and  yet  there  appears 
to  be  no  reason  for  not  rejecting  those  words,  which 
is  not  equally  applicable  to  the  matter  now  before  the 
Court. 

Abbott  C.  J.  I  quite  agree  with  the  distinction  that 
has  been  taken  between  what  is  unnecessary  to  be  al-' 
l^ed,  and  what  is  altogether  immaterial.  Applying 
that  distinction  to  the  presentcase,  I  am  satisfied  that 
we  ought  not  to  listen  to  this  application.  It  was  ne* 
oessary  to  prove  that  at  the  next  county  court  after  the 
replevin  Field  levied  his  plaint ;  but  it  was^  perfectly 
unnecessary  to  prove  who  were  the  suitors  before  whom 
that  court  was  held.  That  allegation  was,  therefore^ 
immaterial,  and  might  have  been  left  out  of  the  declar- 
ation ;  and  then  it  would  have  run  thus,  "  And  the 
plaintiflP  further  saith,  that  at  the  next  county  court  for 
the  said  county  of  Middlesex^  R.  Field  appeared  and 
levied  his  plaint ;"  that  is  the  material  part  of  the  alle- 
gation, and  that  was  proved  as  alleged.  There  are 
several  cases  upon  this  subject,  but  I  shall  only  refer 
to  one  of  them,  which  is  decisive  on  this  point,  Bushey 
V.  Watson*  {a)  That  was  an  action  on  the  case  for  a 
malicious  prosecution;  the  declaration  stated,  that  at 
the  general  quarter  sessions  of  the  peace  for  MiddleseSf 
on  a  certain  day,  the  defendant  caused  the  plaintiff  to 
be  indicted,  and  at  the  general  quarter  sessions,  holden 
by  adjournment  on  a  subsequent  day,  he  was  acquitted. 
The  plaintiff  gavo  in  evidence  the  record  of  the  court, 

(a)  2  Bi.  1050. 

which 
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which  stated  the  indictment  to  have  been  found  at  the        1823. 

general  sessions,  omitting  the  word  quarter.     Upon  this  " 

variance  the   plainti£f  was  nonsuited.     A  motion  was       againn 

afterwards  made  for  a  new  trial,  and,  after  time  taken 

to  deliberate,   the  rule  was  made  absolute,   and  the 

judgment  of  the  court  was  delivered  by  De  Grey  C.  J. 

After  adverting  to  the  sessions  being  held  eight  times 

a-year  in  Middlesex^  and  that  four  are  called  general 

quarter  sessions,  and  the  other  four  general  sessions,  he 

observes,  that  both  have  an  equal  jurisdiction  to  take 

and  try  indictments ;  and  then  proceeds  thus,  '^  Now 

it  IS  held  in  Bams  v.  Constantine  (a),  (and  we  all  concur 

in  the  same  opinion,)  that  where  the  declaration   sets 

out  a  coart  that  has  authority  to  proceed,  it  need  not 

exactly  copy  the  style  set  out  in  the  record."     In  this 

case  the   declaration  does   set  out  a  court  that  had 

authority  to  proceed,    viz.  the  next  county  court;   it 

is  unneoessary  to  state  or  prove  before  what  suitors  it 

was  held.     Besides,  the  allegation  is  under  a  scilicet^ 

which  has  a  very  healing  operation.     For  these  reasons, 

I  think  that  the  variance  insisted  upon  was  immaterial, 

and  that  the  allegation  was  in  substance  proved ;   the 

rule  prayed  for  must,  therefore,  be  refused. 

Batley  J.  The  whole  of  the  allegation  in  question 
was  under  a  scilicet^  and,  if  it  was  substantially  proved, 
chat  is  sufficient.  Now  the  material  part  of  the  all^ation 
is,  that  at  the  next  county  court  the  plaint  was  le- 
vied ;  and  that  was  proved.  Besides  the  case  referred 
to  by  my  Lord  Chief  Justice,  there  are  two  more 
modem  cases,  in  which  the  Court  have  put  questions  , 

(o)  Cro.  Jac.  32.     Yeiv.  46.  S,  C. 

B  3  of 
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1823.        of  this  nature  upon  a  reasonable  and  beneficial  ground; 

and,  as  far  as  they  can,  have  prevented  parties  from 

against  being  turned  round  on  matters  of  form  which  have  no 
connection  with  the  justice  of  the  case.  In  Purcell  v. 
Macnamara{a)i  which  was  an  action  for  a  malicious 
prosecution,  the  declaration  stated  that  the  plaintiff  had 
been  tried  and  acquitted  on  the  morrow  of  the  Hcl^ 
Triniti/ ;  it  appeared  by  the  record,  when  produced, 
that  the  trial  took  place  on  Tuesday  next  after  the  end 
of  Easter  term,  and  that  variance  was  held  to  be  imma- 
terial, because  it  was  only  necessary  for  the  plaintiff  to 
prove  that  he  was  acquitted  before  his  action  was  com- 
menced. The  same  principle  was  recognised  and  acted 
lipon  in  Phillips  v.  S/iono  (&},  where  the  declaration  al* 
leged  that  ^  judgment  was  recovered  in  Michadmas 
term,  whereas  the  record  proved  it  to  have  been  reco- 
vered in  Hilary  term.  Upon  these  authorities,  I  think 
that  the  variance  in  this  case  was  immaterial* 

HoLROYD  J.  I  am  of  opinion  that  this  rule  must  be 
refused,  both  upon  principle  and  authority.  The  alle* 
gation  in  question  was  under  a  scilicet,  and  was  proved 
in  substance.  The  material  part  of  it  was,  that  Field 
levied  bis  plaint  at  the  next  county  court;  that  was 
proved  as  stated.  It  was  quite  immaterial  before  whom 
that  court  was  held;  and,  therefore,  although  certain 
names  we're  mentioned,  the  plaintifi,  according  to  the 
general  rule,  was  not  bound  to  give  any  proof  of  that. 
Then  as  to  authority,  besides  the  cases  already  referred 
to.  Judge  V.  Morgan  (c)  is  expressly  in  point  That  was 
an  action  for  a  malicious  arrest ;  and  the  declaradou 

(a)  9  JSasC,  1 57.  (6)  4^4^^.  435.  (c)   13  Eaat,  547. 

stated 
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Hated  ihejudgiheiit  in  ihe  former  suit  to  be^  that  the  ii 
then  ptaindfb  aad  their  pledges  to  prosecute  shoald  be 
ia  laercjr.  The  rteord^  when  produced,  had  not  the 
««rd^  ^  and  their  pkdges  to  protcentei"  but  the  court 
hdd  Ihat  thoa^  ivoida  might  be  rejeeted  as  surplusage, 
the  sahstance  of  the  diegatibH  bdiq^  the  disooiainuance 
of  the  former  suit.  I  am,  ther^forfe,  of  opinion  that 
the  names  of  tbe  suitors  may  be  iiejected  as  surplusage 
in  Ihtt  esse;  and^  if  so^  the  variance  is  immaterial. 


Biar  J.  concurred. 

Rule  refused,  (a) 

(«)  9m  Mmg  ▼.  i^jpfwr,  1  t.  JL  805.,  wb«re  flMMy  authorities  to  the 
ane  cicct  are  coUected ;  and  Bex  v.  Xef/ir,  2  Camf.139. 


Sabquy  and  Another  against  HoBios. 

A  SSUMP61T  upon  a  policy  of  insurance  on  goods,  upon  ^policy 
The  dedantion  alleged  a  loss  by  perils  of  the  seas.  ^  goods^^ 
Plc%  gneral  issue.    At  the  trial  before  AiikaiCXJ.,  at  ;^^%"^ 
the  liuiiigi  after  term,  a  verdia  was  found  for  tbe  plain-  ^^^^^ 
lifs  Mtlfecs  to  the  opinion  of  the  Court,  aa  the  follow-  ^^|^  ^ 
iifcr  cme:  P"^  ^"^  p^"^  ^ 

**  repair ;  and  in 

The  plainfiffis  on  the  Jgth  May,  18t  7<  eiftded  a  policy  order  todeftmy 

of  UMBiaiioe  on  fVeU  India  produce  in  the  ship  Peking  mth  rapain, 

St  aad  &om  Jac9Mel  to  the  ship's  port  of  discharge  in  i4  no  oUm/^ 

Empe^  without  the  MediUnaneam  and  Btffta;,  with  ^^^i,^!!j^]A 

liherty  lo  take  in  produce  at  the  two  contigaous  porU  of  ^^^^^  ap- 
plied the  pro- 

cecdt  in  paT- 
Bcst  oC  tfacae  czpcoaca ;  Held,  that  the  ttodarwiitcr  .was  not  answerable  for  this  Iomi 

B  4  Acqidn 
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1828.  Acqidu  and  Aux  CtofeBf  and  ta  proeaed  to  SlL^o^  in 
the  island  of  Cuboi  to  finish  her  loadings  and  wait  ait  or 
off  any  port  in  the.diannel  for  oidersy  or  olherwiae. 
The  defendant  subscribed  the  policy  of  asanranoe  for 
500/.  The  plaintiflb  were  interested  to  the  ftdl  amount 
of  the  policy  which  was  eflbcted  on  their  own  acoouat. 
On  th  SOth  Mai/^  ]817»  the  ship  Pekin  waa  in  safety  in 
the  island  of  CtAa^  and  was  there  laden  by  the  phuntifib 
with  West  Indian  produce,  and  tbenco  set  sail  to  her 
port  of  discharge  in  Europe.  In  the  course  of  her  voy- 
age the  Pekin  was  overtaken  by  a  tempest  and  sprung 
a  leak,  and  made  so  much  water  that  it  became  neces- 
sary for  the  preservation  of  the  ship  and  cargo,  to  make 
for  the  nearest  port,  which  turned  out  to  be  the  Haoan-^ 
nah;  to  which  port  the  master,  after  consultation  with 
the  crew,  proceeded.  Upon  the  arrival  of  the  Pekin  at 
the  Havannah  it  became  necessary,  for  the  purpose  of 
ascertaining  the  cause  of  her  leaking,  to  discharge  the 
cargo,  whidb  was  accordingly  done;  and  surv^s  of  the 
ship  having  been  held,  it  was  found  expedient  to  remove 
the  o^per  sheathing,  in  order  to  get  at  the  leak,  which 
was  done ;  and  the  ship  was  repaired,  new-caulked,  and 
refitted  for  sea.  Without  these  repairs  the  ship  oookl 
not  have  proceeded  on  her  voyage.  The  master  of  the 
Peiin^  not. having  any  other  means  of  defrayii^  the  ex- 
penses occasioned  by  the  repairs  of  the  ship,  sold  part  of 
the  cargo^  consisting  of  716  begs  and  18  barreb  of  cof- 
fee^ belonging  tp  the  [rfaintifis,  and  insured  by  the  policy^ 
and  then  lying  in  the  warehouses  at  the  Havamutkf 
where  they  had  been  deposited  when  the  ship  was  dis- 
charged. The  esqpenses  of  the  repairs  of  the  ship  were 
defrayed  by  the  proceeds  of  the  goods  of  the  plaintifi 

so 
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mmiAt  and  the fiUpthaa  fmoeadad  on  her  Yoyage,  aad  IB2S. 
armed  in  aafety  al  her  port  of  diickarge  in  Burape^ 
vime  the  vemaiBder  of  her  eargo  was  duly  delivered. 
The  defendant  paid  to  the  phnntiffi  the  ekim  claimed  as 
hii  oontribudon  m  r^gpact  of  his  sobseription  of  the 
policfy  as  for  a  gftieralaitemge  lose  <xi'the  plaiotiA' 
goodft  insared  as  i^tesaid. 

F.  Pottoek^  for  the  pbintifls.  The  phuntift  are  en- 
tiUed  to  recover  firom  the  defendant,  the  underwriter 
on  goods)  the  value  of  the  goods  sold  for  the  purpose  of 
Impairing  die  ship.  The  repairs  were  rendered  neces- 
suy  bj  a-  peril  of  the  sea.  The  assured  were  entitled 
lo  afaandoQ  when  the  ship  put  into  a  port  out  of  the 
coone  of  her  voyage^  for  it  was  then  likely  that  a  total 
kM  woold  ensue.  It  is  sufficient  for  that  purpose  if  the 
pwpeity  be  lost  to  them,  although  it  remain  entire.  Now 
here»  in  eonseqnence  of  a  peril  of  the  sea,  the  vessel,  in 
distress  put  into  a  port  out  of  the  course  of  her  voyage : 
the  goods  insured  from  that  moment  became  lost  to  the 
ssmred*  It  is  tme  there  has  been  no  abandonment ;  and 
in  consequence  of  the  repairs  having  taken  place,  the 
loss  upon  the  ship  and  the  other  parts  of  the  cargo  has 
become  an  average  loss ;  but  as  to  the  goods  in  question, 
(wfaidi  were  sold  for  the  purpose  of  repairing  the  ship,) 
diey  oontinoe  totally  lost  to  the  assured.  If  the  under- 
writer be  not  liable,  then  there  will  be  a  peril,  against 
whkh  there  will  be  no  complete  indemnity.  The  case 
of  AiM0  ▼.  Gudgeon  {a)  is  certainly  in  point ;  but  that, 
far  the  reasons  already  given,  cannot  be  supported. 

CamjMly  omtra,  was  stepped  by  the  Court. 

(a)  5^LiS,^\» 

Per 
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|d23.  Per  Curiam.      The  case  of  PawdL  v.  GuJIg^cH  wa» 

property  decided^  and  u  eKpreasly  in  poiQU    The  lots 


Sakqut 

agciMtt       of  the  goods  in  (Wb  ^aoe  did  not  arise  from  aay  peril 

HoMOir* 

of  the  sea.  The  sfde  of  tbib  goods  was  rendarad  neoes^ 
sary,  not  by  the  peril  of  the  sea*,  but  by  the  itiability  of 
the  captaia  to  find  money  in  finy  other  way  to  repair 
the  ship.  The  mere  interruption  of  the  voyage  will  not 
entitle  the  assured  to  abandon.  There  must  have  been 
a  total  loss  at  some  period  of  the  voyage. 

Judgment  for  defendant. 


Upstone  and  Another  against  Mabchant. 


June 


AbiUwMiD      £)£CLARATION  by  the  indorsee  against  the  ac- 
the  9iJ^SLj  of  ceptor  of  a  bill  of  exchange^  alleged  to  have  been 

l^^^^^e      ^^^^  <^  ^e  ^^^  December^  1882.    At  the  trial  before 


li^'dbSeVimt  ^^^*^  ^**^*»  ^  ^^  Middlesex  sittings  after  last  term,  it 
oothcfiiMof     appeared  that  the  bill  was  in  fiict  drawn  on  the  Slsi 

it  purported  to       *^*^ 

bctfdateontbe  December^  by  one  John  Bucks^  for  2\U  9$^  payable 

31st:  it  wii 

bdd  to  lequira   to  his  order  two  months  after  date^  andindorsed  by  him 

only  A  itainp  of 

s<.,  whicfais  to  the  plaintiflEBy  and  accepted  by  the  defendant;  and 
'J^^G^  cf  184.  that  it  was  delivered  to  the  drawer.  AAer  it  had  been 
^^a!!^  in  his  hands  for  a  few  minates,  the  date  of  the  bill  was 
^^^  altered  from  the  21st  to  the  31st,  at  the  request  of  the 
^  <?dL  "  ^^'O^^^'  T^^  b^  ^^^  ^7  ^  two^flhilling  stamp.  It 
as  tbeie  uwd,     was  objected  at  the  trial,  that  ub  it  was  in  feet  drawn  on 

ineening  the 

period  of  pay-    the  2i8t,  and  the  date  of  it  altered  to  the  Slst,  it  thereby 

ment  expraMed 

on  the  fine  of    became  payable  more  than  two  months  after  the  day  on 
which  it  was  drawn,  and  therefore  that  a  stamp  of 

2i.6d. 


Urtroirs 
Againsi 
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Sf.€dL  was  required.  The  55  0. 3.  i;.  184.  sdiediile  18^3. 
title  Bill  qf  Exchange^  required  a  stamp  of  2b.  fcnr 
bilb  for  sums  exceedbg  SOi.  bat  under  3(M.,  not  ex- 
ceeding two  months' date;  but  when  th^  cncceed  two 
months'  date,  then  a  stamp  of  2*.  Sd.  Here  the  bill  had 
two  months  and  ten  days  to  run,  from  the  21st»  the  daj 
on  which  it  was  drawn.  The  Lord  Chief  Jnstios  over* 
ruled  the  objection,  and  the  rplaintiff  had  a  vecdict. 
iSarryat  now  moved  for  a  new  trial,  and  re-urged  die 
objection ;  but  the  Court  were  clearly  of  opinion  that 
the  word  '<  date"  in  the  stamp  act  was  intended  to 
denote  the  period  of  payment  on  the  iace  of  the  bill 
itself  and  therefore  refused  the  rule. 

Ruk  refiised.  (a) 

(«)  Hw  ttuse  poDt  WM  dieddedat  Nbi  Bdui  in  JVooHf  ▼.  JTiimi^ 
iSbak.  558. 


ScRACE,  Gent*,  one,  &c.,  against  Whittinoton,  Twgtda^, 
Gent,  one,  &c. 

ASSUMPSIT  for  money  due  to  the  phrintiff,  for  Tfrnmcmey 
work  and  labour,  care  and  diligence  journeys  and  ofiMiikrupt 
attendances,. as  an  attomqr  and  solicitor;  and  for  fees  Mbonwy^im 
due  and  of  rig^t  payable  to  him,  with  tlie  usual  oonmioQ  ^^^^S^tt^ 

longing  to  the 
bMikniptlojoin 
in  the  Mle  of  the  mortgaged  pfcmiMa.  The  mortgagee  liaving  ooneented»  her  attoraej 
nqauUd  the  ban^pt't  attorney  to  prepare,  on  the  part  of  the  mortgagee,  lequiritions  to 
the  conrnriariopera  of  baiAnipt  to  ascertain  tiie  amount  of  principal  and  interest  due  ^pon 
the  mortgage,  &c.  The  latter  did  bo.  The  mle  did  not  afterwards  take  effect.  In  an 
action  broogbt  by  the  baidmipt's  attorney  against  the  moitgaget*s  attorney  for  the  amount 
due  for  die  bustnesa  done,  it  was  held  that  the  question  was  properly  submitted  to  the  jury, 
whether  the  credit  was  given  to  the  defendant  |  and  the  jury  having  found  that  it  was,  that 
the  attorney  was  liable,  although  at  the  time  when  the  businem  was  done  it  was  known  to 
be  done  for  the  benefit  of  the  mortg^pe. 

counts. 
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SCIIACB 

agottut 
ynMBttBOifnf* 


1823.  counts.  Plea,  general  issue.  Atthetrialbeforeii&^^CJ. 
at  the  Middksex  sittings  after  last  term,  the  follow- 
ing facts  appeared  i^  evidence :  The  plaintiff  resided  at 
Bat/i,  and  was  solicitor  -  to'  a  commission  of  bankrupt 
issued  against  one  Budget,  of  which  Brine  was  as^- 
signee.  The  defendant  resided  at  Ckippmg  Sodtuh/j  and 
was  solicitor  to  Miss  Sntattcombe,  who  was  ci  mortgagee  of 
certain  premises  belonging  to  the  bankrupt..'  The  plain- 
tiff applied  to  the  defendant  to  advise  his  client  to  join 
in  the  sale  of  the  mortgaged  premises.  The  defendant 
afterwards  informed  the  plaintiff  that  Miss  SmaUcombc 
had  consented  to  join  in  requiring  the  sale  of  the  estate. 
These  conversations  took  place  at  Bath  The  defend- 
ant being  absent  from  home,  requested  the  plaintiff  to 
prepare  the  necessary  papers  on  the  part  of  Miss  Small- 
combe;  and  to  expedite  the  sale.  The  latter  did  so ;  and 
prepared  requbitions  from  Miss  SmaUcomhe  to  the  com- 
missioners of  bankrupt,  to  ascertain  the  amount  of  prin- 
cipal and  interest  due^  and  to-order  a  sale  of  the  bank- 
rupt's effects,  and  also  an  affidavit  of  debt.  Miss  SmaU^ 
combe  signed  the  requisition,  but  never  had  any  com- 
munication with  the  plaintiff.  The  sale  did  not  take 
effect,  and  the  plaintiff  claimed  of  the  defendant  the 
amount  of  his  bill  for  business  done  on  that  occasion. 
It  was  contended,  on  the  part  of  the  defendant,  that  as 
there  was  no  expi'esa  undertaking  on  his  part  to  be  per- 
sonally liable,  and  as  it  was  known  at  the  time  when  the 
business  was  done  that  Miss  SmaUcombe  was  the  princi- 
pal and  the  defendant  only  an  agent,  the  latter  was  not 
responsible. 

The  Lord  Chief  Justice  was  of  opinion  that  this  case 

formed  an  exception  to  the  general  rule,  that  agents  are 

not  liable  upon  a  contract  made  by  them  in  that  character, 

18  when 
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80BACt# 
W  BlVf f NOTOIf* 


when  the  name  of  the  principal  is  disclosed  at  the  time  1829. 
of  the  oontracty  because  it  was  the  usual  course  of  busi- 
ness between  attorneys,  when  employed  by  one  another^ 
to  look  for  payment  to  the  attorney  and  not  to  his  client* 
This  was  universally  the  practice  between  country  at- 
torneys and  thdr  agents  in  town ;  and  he  therefore  told 
the  jury,  that  if  they  thought  upon  the  evidence  that 
the  plaintiff  had  given  credit  to  the  defendant  for  the 
bosuiess  done,  they  shodd  find  a  verdict  for  the  plaintiff. 
He  jury  having  found  for  the  plaintiff 

Cmfbdl  now  moved  for  a  new  trials  and  contended 
that  this  case  did  not  form  any  exception  to  the  general 
mla  In  Hartop  v.  Jiickes  {a)  and  Hart  v.  White  {b)  it 
was  held,  that  an  attorney  who  sued  out  a  commission 
of  bankmpt  was  not  to  be  regarded  as  a  principal,  so 
as  to  make  him  liable  to  the  messenger  under  the  com- 
misaon.  BurreU  v.  Jones  {c)  and  Iveson  v.  Coning^  (<2) 
only  establish,  that  an  attorney  may,  by  an  express  un- 
dertakiug,  make  himself  personally  liable  for  the  debt  of 
his  client.  Here  there  was  no  express  undertaking. 
The  defendant,  therefore,  in  this  case^  is  not  liable,  al- 
though the  plaintiff  gave  him  credit  for  the  business 
done^  for  he  hod  no  right  to  charge  him  with  it 

Per  Curiam.  The  question  was  properly  left  to  the 
jury.  It  is  a  common  practice  for  one  attorney  to  do 
business  for  another.  Th^  attorney  for  whom  the  busi- 
ness is  done  generally  makes  the  other  some  allowance 
out  of  the  profits.    The  attorney  who  does  the  busi- 


(a)  3  jr.  4^  &  438.  (b)  Hnit,  N.  JP.  C.  76* 

(c)  3B.4[j1.  47.  Id)  1  B.^C.  l€a 

ncss 
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I B2S.       ness  utiiversidly  gives  credit  to  the  nttorney  who  employe 
a  him,  1^  not  to  the  client  for  whose  benefit  it  is  done* 

<«oiMi  An  attorney  doing  boainess  for  another  attorney  may 
therefore  give  credit  to  that  person  to  whom  it  is  given 
in  the  usual  course  of  such  business^  viz.  to  the  attorney 
and  not  to  the  client  Here  the  jury  have  found  that 
the  credit  was  given  to  &e  defendant;  and  the  law, 
therefore,  will,  from  the  usage  of  the  business,  raise  an 
imfdied  contract  on  the  part  of  the  latter  to  pay.  If 
an  fkttomey  in  such  a  case  intends  not  to  be  per- 
sonally responsible,  it  becomes  his  duty  to  give  express 
notice  that  the  business  is  to  be  done  upon  the  credit 
of  the  client. 

Rule  refused. 


weJnetdty,  JoHN  MoRGAK,  Assigiiee  of  the  Estate  and 
Effects  of  John  Jones,  a  Bankrupt,  against 
William  Pryor. 

In  an  action  by  J^ECLA  RATION  on  a  poK«7  of  insunuice  effected 
•  boikraptwho  bv  Jtmes  before  his    bankruptcy.     Plea,  central 

his  ccrtiilctte,  issue.  At  the  trial  before  Abboii  C.  J.,  at  the  London 
the  nirplns  of  sitdngs  after  last  7Wni/y  term,  in  order  to  establish 
b^n^pThs  ^  plaintiff's  title  to  sue,  the  solicitor  under  the  coni'^ 
nBm^pra!^^  mission  against  Jones  was  called  to  produce  and  prove 
^  o^'"**"  ^  proceeding  before  the  commissioners ;  but  it  ap^- 
nuMionmin     pearing  that  he  was  the  petitioning  creditor,  he  was 

Older  to  identify 

the  proceedings  rgected.  The  bankrupt,  who  had  obtained  his  certi- 
commiaston  ficatc  and  released  the  surplus,  was  then  called  to 
"^  identify  the  proceedings  as  those  taken  under  his  com- 

mission,  and  was  asked  to  prove  the  hand«>writiug  of 
17  the 
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the^omiaissioiieiB  to  the  several  documents.    It  was        1823. 
objected  fer  the  defendant,  that  the  benkropt  was  in-      ^^^^^^^ 
competent,  as  he  came  to  support  his  commission.  The       ^auut 
Lofd  Chief  Justice  OTermled   the  obgeclicNi,  and  the 
plaintiff  obtained  a  vevdlot ;  but  the  defendant  had  leave 
to  more  to  enter  a  nonsuit.    In  MicAadmas  term  a 
rule  imi   fer  entering  a  nonsuit  was  granted,  against 
which 

The  StlkUm^43knerMl  and  Parke  now  sliewed  cause, 
lie  bankrupt  was  a  competent  witness  to  prove  that 
Gmt  which  he  was  celled.    He  did  not  give  evidence  as 
to  any  &ct  necessary  to  support  the  commission,  but 
merely  identified  the  proceedings  as  those  talcen  under 
a  commission  isvued  against  him,  and  proved  the  hand- 
writing of  the  commissioners,  which  was  in  fret  unne- 
cessary.    It  may  be  collected,  from  Chapman  v.  Qardr 
fitT{fL)  and  Fkfwer  v.  IhrbefUJi)^  that  a  bankrupt  has 
b^cn  hdd  incompetent  to  prove  any  fact  in  support  of 
the  pommiasion,  on  (he  ground  that  the  Lord  Chancel- 
kr  would,  on  apfdicadon  to  him,  supersede  it,  if  the 
assignees  in  an  action  at  law  were  unable  to  establish 
the  bankroptey  i  but  it  cannot  be  supposed  that  a  com- 
misHon  would  be  superseded  merely  for  a  defect  of  proof 
as  to  the  identity  of  die  party  named  in  the  proceedings 
under  the  ooBunissioB.     It  b  even  doubtful  whether  the 
proceedings  were  not  made  evidenee  by  the  mere  pro- 
duction of  them  by  the  soHdtor  to  the  commission ;  for 
in  Rex  v.  Nethertkong  (c),  a  rated  inhabitant  of  a  re- 
spondent pariah  produced  a  certificate  given  by  the 

(a)  S£r.J».S79.  (b)  lb.  n.  (e)  tU.t8.ZSJ. 

appellant 
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1823,       appellant  piurkb^  and  it  was  xficmed  without  fi^||ier 
^^^^^      evidenoei  as  comiog  from  the  pr<qper  custody. 


agpintt 


ScarleU  and  F.  PoHoctf  oontrfu  It  is  too  late  now  to 
enquire  into  the  prindple  upon.whidi  a  bankrupt  has 
been  considered  incompetent  to  support  his  commission^ 
Whatever  that  principle  may  be^  it  is  an  invariable  rule 
in  practice,,  that  a  bankrppt  cannot  prove  any  fact  ne-* 
cessary  for  that  purpose.  If  the  bankrupt  in  this 
case  be  held  competent  to  prove  the  identity  of  the 
documents  produced,  he  is  in  fact  admitted  as  a  wit* 
ness  to  prove  the  whole  bankmptcy;  for  through  his 
testimony  the  proceedings  were  made  evidence.  Sop- 
pose  a  trader,  daring  his  absence  from  hom^  wrote 
a  letter  e3q)lainiDg  the.  cause  of  it,  why  might  he  not^ 
if  admissible  here,  be  admitted  after  bankrupt^  to- 
prove  his  hand- writing  to  that  letter?  Or  if  a  pe- 
titioning creditor's  debt  depended  on  the  bankrupt'a 
signature  to  an  account,  or  a  bill  of  exchange^  why 
might  he  not  be  called  to  prove  it  ?  But  it  is  quite 
clear,  that  in  those  cases  his  evidence  could  not  be  re- 
ceived. The  49  G.S.  c.  ISl.  &  10.  only  meant  that 
the  &cts  set  forth  in  the  proceedings  should  be  con- 
sidered as  proved  by  them*  The  proceedings  them- 
selves must  still  be  identified,  and  the  bankrupt  was  xu> 
more  competent  to  do  that  than  to  prove  the  several 
facts  detailed  in  them.  But  it  has  been  urged  that  the 
solicitor  to  the  commission  was  the  person  in  whose 
custody  the  proceedings  would  properly  b^  and  that 
they  were  made  evidence  by  the  mere  production  of 
them  by  him.  H^  however,  being  interested,  was  re- 
jected on  the  txnr  direg  and  therefore  what  he  said  was 
not  evidence  in  the  cause.  He  was  not  a  witness  in  the 

cause ;  * 
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caasp  andy  consequently,  there  is  nothing  to  shew  that       1823* 
they  came  from  the  proper  custody. 


Abbott  C.  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  The  motion  was  made  on  the  ground 
that  the  bankrupt  was  improperly  admitted  at  the  trial 
as  a  witness  to  prove  the  identity  of  the  proceedings 
under  the  commission  against  him.  The  bankrupt  had 
obtained  his  certificate,  and  released  the  surplus  of  his 
estate ;  he  therefore  had  not  any  immediate  interest  in 
the  event  of  the  suit,  and  for  general  purposes  was  a 
competent  witness.  But  a  rule  has  been  long  esta- 
blished, that  a  bankrupt  cannot  give  evidence  to  prove 
any  (act  necessary  to*  give  validity  to  the  commission. 
The  49  G.  S.  c.  121.  s.  10.  has  dispensed  with  certain 
prools  which  the  common  law  required,  and  has  pro- 
vided that  the  proceedings  of  the  commissioners  shall 
be  received  as  evidence  of  the  petitioning  creditor's 
debt,  of  the  trading,  and  bankruptcy,  unless  notice  be 
given  of  an  intention  to  dispute  those  matters.  The 
bankrupt  was .  not  in  this  case  called  to  prove  any  of 
those  (acts,  but  merely  the  signature  of  the  commission- 
ers. The  validity  of  the  commission  does  not  depend 
upon  that  signature,  but  upon  the  facts  contained  in  the 
depositions  to  which  the  signature  is  subscribed.  To 
prove  that  signature  he  certainly  was  competent,  for  the 
signature  was  not  necessary  to  support  the  validity  of 
the  commission. 

Baylet  J.  I  am  of  opinion  that  the  bankrupt  was 
a  competent  witness  to  prove  that  for  which  he  was 
called,  although  incompetent  to  prove  any  fact  necessary 
to  support  the  oomniission.     It  has  been  said  that  it  is 

Vol.  11.  C  too 


MoBOAy 
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1823.  too  late  now  to  enquire  into  the  prindple  upon  which  a 
lU^^^y  bankrupt  has  been  held  incompetent  for  that  purpose.  I 
^^^  think  it  is  also  too  late  to  extend  the  rule  beyond  the 
letter  of  former  dedsions.  It  appears  to  me  that  the 
rule  was  founded  upon  the  principle  of  interest  in  the 
bankrupt.  Before  the  49  G.  3.  r.  121.  was  passed,  the 
assignees  of  a  bankrupt  were  bound  to  produce  wit- 
nesses to  prove  the  trading,  the  petitioning  creditor's 
debt,  and  the  act  of  bankruptcjr;  and  if  they  were  un- 
able to  do  that,  it  formed  a  ground  upon  which  the 
Lord  Chancellor  might  possibly  supersede  the  commis- 
sion. That  would  render  the  certificate  inoperative; 
and  therefore  the  bankrupt  was  considered  interested  in 
the  support  of  the  commission.  But  merely  failing  to 
prove  the  hand-writing  of  the  commissioners,  is  not  a 
ground  upon  which  the  Lord  Chancellor  would  think 
of  superseding  a  commission.  The  principle  upon  which 
the  former  decisions  proceeded  does  not  then  if^ply  to 
this  case,  and  the  bankrupt  was  properly  reodved  as  a 
witness. 

HoLBOYD  J.  I  think  that  if  we  held  the  bankrupt 
to  be  incompetent  as  a  witness  in  this  case^  we  should 
go  a  stq>  further  than  any  former  decision.  The  ge- 
neral rule  is,  that  a  witness  is  competent  unless,  inter- 
ested in  the  event  of. the  suit;  and  the  criterion  as  to 
'  that  is,  whether  the  verdict  can  be  given  in  evidence^ 

dther  for  or  against  him,  in  any  other  proceeding. 
Here  the  verdict  would  not  be  evidence^  either  for  or 
against  the  bankrupt ;  he  is  not,  therefore^  within  the 
general  rule.  But  there  are  a  few  anomalous  cases  in 
which  that  criterion  is  not  decisive  as  to  the  admissibility 

of 
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of  a  witness;  and  accordingly  it  has  been  held,  that  in  IB2S. 
an  acdmi  by  assignees^  although  the  bankrupt  may  be  a  .- 
witness  for  other  purposes,,  yet  he  cannot  prove  the  act  jgomsf 
of  bankniptcy,  trading,  or  petitioning  creditor's  debt, 
because  those  circumstances  are  necessary,  not  only  to 
the  actum,  but  to  the  commission  itself.  The  case  in 
^H»BL  shews  that  the  bankrupt  was  considered  inter- 
ested, in  proving  each  of  those  facts,  lest  proceedings 
should  be  had  to  supersede  the  commission;  and  for 
that  reason  he  was  oonsiderisd  as  incompetent  Here 
the  bankrupt  was  not  called  to  prove  those  &cts  thein- 
sdves,  bot  somethmg  which  would  have  the  effect '  of 
letting  in  other  evidence  of  those  facts;  and  the  failtire 
to  int>ve  that  other  matter,  would  not  be  likely  to  aflfect 
the  commission.  For  diesc  reasons,  I  think,  that  in  re- 
jecting the  bankrupt  in  this  case,  we  should  be  going 
beyond  the  dd  principle;  and,  consequently,  that  the 
nde  for  a  nonsait  must  be  discharged* 

Best  J.  The  jj^dple  upon  which  bankrupts  have 
been  considered  incompetent  to  give  e^dence  in  support 
of  the  conmiission,  inay  be  collected  from  FUmer  v. 
HerberL  I  cannot,  indeed,  agree  with  that  principle, 
becanse  I  think  that  the  Lord  Chancellor  would  not  sn- 
penede  a  cmnmission  in  consequence  of  any  thing  that 
passed  in  this  court,  but  would  himself  enquire  into  the 
matter.  I  should,  nevertheless,  fed  bound  by  that  au- 
diority,  if  this  case  were  predsely  similar.  But  it  is 
not  so ;  and  for  the  reasons  already  given,  I  think  we 
should  go  for  beyond  the  dd  ml^  were  we  to  hold  that 
the  bankrupt  was  not  competent  to  identify  the  proceed- 
ii^s,  by  proving  the  hand-writing  of  the  commissioners. 

C  S  Being 
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1823*  ,  Being  of  opinion  that  the  rule  ought  not  to  be  exteuded, 
I  agree  in  thinking  that  the  plamtiff  is  entitled  to  retain 
the  verdict 

Rule  dischai^ed. 


ir«iiieM%,      Latham  and  Others  against  Rutley  and  Others* 

June  4th.  ^ 

Dectoticm,  ^  ^Y^SUMPSIT  against  the  defendants,  common  car- 
hire  and  reward  riers  between  London  and  Dover*    The  declaration 

defendants  un- 
dertook to  carry  Stated  that  the  plaintifis,  at  the  request  of  the  defend- 

LoSon  and       ants,  delivered  to  them  a  parcel  of  country  bank  notes 


safely  at  Dtrner.  of  great  value^  to  wit,  &0.,  to  be  carried  from  London  to 
'I^^^^^to  ^l^^^^°^9  and  there  delivered;  that  the  defendants  in  con- 
cany  and  de-     sideratiou  thereof  and  for  certdn  reward  in  that  behalf. 

h?er  aalely  ' 

(fire  and  rob-     andertook  to  deliver  them  safely,  but  that  ihrdu&rh  their 

bay  excepted):  "''  ® 

Held,  that  this  negligence  the  parcel  was  lost.      Plea,  general  issue., 

was  a  yariance* 

At  the  trial  before  AhboH  C.  J.  at  the  London  sittings 
after  Trinity  term,  1822,  it  appeared  that  the  plaintifis ' 
were  bankers  at  Dovfr,  and  were  in  the  habit  of  sending 
Bank  oi  England  notes  to  their  correspondents  in  Lon^ 
don  to  take  up  their  own  notes  and  bills,  and  of  receiv- 
ing the  latter  in  exchange  by  the  waggon  of  the  defend- 
ants. When  parcels  were  delivered  to  be  conveyed  to 
London^  the  defendants  gave  a  receipt  to  the  plaintiffs, 
engaging  to  deliver  them  safely  (fire  and  robbery  exr 
cepted).  No  evidence  was  given  of  any  special  con- 
tract respecting  the  carriage  of  parcels  from  London  to 
Docer.  In  May,  1820,  the  parcel  in  question  was 
booked  at  the  waggon-office  in  London^  and  was  stolen 
from  thence,  the  door  being  left  open.  It  was  objected 
for  the  defendants,  that  the  contract  for  the  carriage  of 

parcels 


RuTLxr. 
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paicels  from  London  to  Dover  must  be  taken  to  be  the        1823. 
same  as  that  for  the  carriage  firom  Dover  to  London^         ' 
and  that  the  contract  proved  was  not  the  same  as  that        agphut 
stated  in  the  declaration.    The  Lord  Chief  Justice  leR  it 
to  the  joiy  to  say  whether  the  contract  was  in  both  cases 
the  same;  and,  if  so,  whether  this  was  a  loss  by  rob- 
bery^  The  jnry  found  that  the  contract  for  the  carriage 
of  this  parcel  was  subject  to  the  exception  of  fire  and 
robbery;  bat  that  the  loss  was  not 'by  robbery,  within 
the  meaning  of  that  exception ;  and  a  verdict  was  taken 
for  the  plaintifis.     In  Michaelmas  term  Scarlett  obtained 
a  role  to  enter  a  nonsuit,  on  the  ground  of  a  variance 
between  the  contract  found  by  the  jury  and  that  stated 
in  the  declaration,  against  which 

The  Solkiior^eneralf  Denman^  and  Kaye^  now  shewed 
cause.  '  The  jury  having  found  that  the  loss  was  not 
by  robbery  within  the  meaning  of  the  contract,  the 
plaintiffi  are  entitled  to  retain  the  verdict.  The  action 
is  founded  on  the  common  law  liability  of  carriers ;  and 
the  proviso  introduced  iii  their  favour  does  not  alter 
the  nature  of  the  contract  to  be  declared  upon :  but  if 
the  loss  had  happened  by  either  of  those  causes,  that 
was  matter  of  defence  to  be  established  by  evidence; 
[Hclroyd  J.  It  does  not  appear  that  the  defendants  re- 
ceived the  goods  upon  their  common  law  liability.} 
The  defendants  must  rely  upon  the  technical  meaning 
of  the  word  *'  exception,''  as  opposed  to  proviso;  for  in 
Clarke  v.  Gray  {a)  it  was  held  that  a  provisi<Hi  that  the 
carrier  should  not  be  responsible  for  more  than  5/.  did 
not  form  any  part  of  the  contract  itself  and  need  not 

(a)  6  Etait  564. 

C  S  be 


RUTLBT. 


22  CASES  19  TRINITY  TERM 

1 828.       be  noticed  in  the  declaration ;  and  in  CMertU  v.  Cuff{a\ 
"""^       and  JUt/es  v.  Sheffvard  (i),  it  was  hdd  suflEicient  to  state 

Latbaic 

joffdnst       the  consideration,  and  so  mnch  of  the  defendant's  pro* 
mise  as  could  be  proved  to  have  been  broken. 

Abbott  C.  J.    The  distinction  attempted  to  be  esta- 
blished  between  an  exception  and  a  proviso  is  very 
subtle,  and  was  not  relied  upon  at  the  trial*    The  ques- 
tion there  made  was,  whether  the  defendants  carried 
pftrcels  for  the  plsintiffi  from  London  to  Daoer^  and 
from  Daoer  to  London^  upcm  the  same  terms ;  and  the 
jury  found  that  they  did.    However  reluctant  we  may 
be^  still  we  cannot  help  yielding  to  tlie  olijection  taken. 
The  result  of  all  the  cases  upon  the  subject  is,  that  if 
the  carrier  only  limits  his  responsibility,  that  need  not 
be  noticed  in  pleading;  but  if  a  stipulation  be  made^ 
that  under  certain  circumstances  he  shall  not  be  UaUe 
at  all,  that  must  be  stated.     Now  here  it  appeared  that 
in  dther  of  two  events  the  carrier  was  not  to  be  re- 
sponsible at  all ;  and  that  exception  was  not  stated  in  the 
declaration.    The  plaintifis  would  have  been  nonsuited 
but  for  Uie  necessity  of  leaving  it  to  the  jury  to  say 
what  was  the  contract     The  defendants  are^  therefore^ 
entitled  to  have  a  nonsuit  entered  now. 

Rule  absolute  for  entering  a  ncmsuit.  (e) 

Scarlett  and  Marryat  were  to  have  supported  the  rule 


(o)  4  TovmU  285.  {h)  8  Easi,  7. 

(c)  S«c  HcwU  V.  Rickardt,  1 1  EaU,  63S.     TkonUvn  v.  Jtma,  S  MantU 
287.     Tempany  v.  Sumand,  4  Camftb.  2(X 


i  IV.  Z 


119  THE  Fourth  Year  of  GEORGE  IV.  V^  23 


182S. 


John  Atkins  and  William  Atkins,  Executors 
of  John  Atkins,  against  Henry  Tredgold, 
Robert  Tredgold,  James  Rolfe,  and  John 
Knight,  Executors  of  John  Tredgold,  de- 
ceased. 


I^ECLARATION  iii  assumpsit  upon  three  promis*  ji.mdB.mmim 

8ory  notes  made  by  Jokn  Tredgoidy  deceased,  and  TenO^promb- 
payable  on  demancf  to  John  Jtkinsj  deceased   The  first  ^d!^\Ba' 
bore  date  the  17th  Janoary^  1806,  and  was  for  SOOt  JS  Apiw 
The  second  was  for  200i,  and  bore  the  same  date.  The  *?*•■**  '^ 

'  the  DOtei    In 

third  was  fer  30(tf.,  and  bore  date  the  17th  Joff&artf,  anM>>oii 

*^    brought  upon 

1809.    There  were  counts  for  interest  for  money  paid,  Uieiioteagvinii 

th0  cncotorft 
lent  and  advanced,  had  and  received,  and  upon  an  ac«  or^.,itwM 

held  tH*  the 

ocmnt  stated  between  the  two  testators.    In  all  these  psjoMntof 
counts  the  promises  were  alleged  to  have  been  made  by  .JudMt2k«th« 
Mm  Tredgddy  deceased,  to   John  Alkins.     Another  SUSiSTrfUiSL 
count  stated  chat  Jokn  Tredgold^  before  his  decease,  was  ^jjj^  fj  •*  ^ 
indebted  to  John  Jtkinsj  in  his  lifetime^  for  principal  cuion  liable, 
and  interest  upon  the  several  promissory  notes  men-  '^/^Z^^' ^7^2^ (^ 
doned  in  the  former  counts,  and  for  money  lent  and   </i*^-^'^*^^- 
advanced,  money  had  and  received,  money  paid,  laid 
out,  and  expended,  and  for  money  due  and  owing  from 
Tredgdd  to  John  Atkins  upon  an  account  stated  between 
them;  and  that  Jokn  Tredgtdd^  since  deceased,  in  hb 
lifistime^  being  so  indebted,  and  the  siud  several  sums  of 
money  remaining  wholly  due  and  uupaid,  the  said  de- 
fendants, as  executors  as  aforesaid,  after  the  death  of 
TVedgpldf  and  before   the  death  of  Jtkins,  promised 
Atkins  to  pay  him  the  said  sums  of  money,  upon  request* 
There  was  another  count  upon  an  account  stated  be- 
tween the  defendants  as  executors,  and  Atkins,  and  a 

C  4  promise 
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1823..      promise  by  the  defendants  as  executors  to  pay  the  sums 
"~"       then  found  to  be  due.  The  defendants  pleaded,  as  to  the 

Atkins 

^««ww*       first  set  of  counts,  then  John  Tredgold  did  not  promise; 
upon  which  issue  was  joined.    Secondly,  to  those  counts 
that  the  cause  of  action  did  not  accrue  within  six  years; 
upon  which  issue  was  tendered  and  joined.     And  as  to 
the  promises  in  the  latter  set  of  counts,  that  the  execu- 
tors did  not  promise ;  upon  which  issue  was  joined.  And 
further,  as  to  the  promises  in  those  counts^  that  die  de- 
fendants did  not,  within  six  years,  promise;  upon  which 
issue  was  also  tendered  and  joined.    The  defendant 
Knight  also  pleaded  ne  unques  executor,    upon  which 
issue. was  tendered  and  joined;  and  also  that  no  goods 
or  chattels  of  the  testator  ever  came  to  his  hands  to  be 
administered;  as  to  which  the  plaintiffs,  in  their  repli- 
cation, prayed  judgment  of  assets  quando  occiderint.  At- 
the  trial,  before  Abbott  C.  J.,  at  the  London  sittings  after 
Trinity  term,  1822,  the  three  promissory  notes  stated  in 
the  declaration  were  produced  in  evidence ;  by  them, 
John  Tredgold  e^mi  Robert  Tredgold  jointly  or  severally 
promised  to  pay  on  demand  the  several  sums  therein 
mentioned.     It  appeared  that  At/dm  had  lent  to  Robert 
Tredgold  the  money  for  which  the  promissory  notes 
were  given,  as  securities ;  and  that  John  Tredgold^  who 
was  the  father  of  Robert  Tredgold^  only  became  a  party 
to  the  notes  as  surety.     John  Tredgold  died  in  March, 
1810,  and  by  his  will  made  the  defendants  his  execu- 
tors. But  defendant  Knight  did  not  prove  the  will  or  do 
any  act  as  executor.  It  was  proved  that  Robert  Tredgold 
continued  to  pay  interest  on  the  notes  after  the  death  of 
his  father,  and  that  the  last  payment  was  made  by  him 
in  May^  18L6.     It  appeared  by  his  books^  produced  in 
evidence,  that  these  payments  were  made  by  him  out  of 
his  private  estate.    John  Atkins  died  in  September,  .1816, 

5  and 
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and  by  his  will  appointed  the  plaintills  his  executora. 
Upon  these  facta  the  Lord  Chief  Justice  told  the  jury, 
that  John  TredgM  having  died  deven  years  {a}  before 
the  coQimencemeot  of  the  action,  no  express  promise 
coold  have  been  made  by  hin^  within  six  years ;  and  there- 
fore that  the  verdict  upon  the  first  set  of  counts  must  be 
fi>r  the  defendants.  And  as  to  the  question  arising  upmi 
the  pleas  to  the  second  set  of  counts,  viz;  whether  there 
was  any  promise  by  the  executoins  within  the  ikiix  years, 
he  told  the  jury^  that  if  they  thought  that  the  payments 
made   by  Boberi  TredgM  were  made  by  him  in  his 
character  of  executor,  they  should  find  for  the  plaintiflb 
upon  those  counts.    If|  however,  they  thought  the  pay* 
ments  were  made  by  him  on  his  own  aotonnt,  as  the  joint 
maker  of  the  notes,  then  they  were  to  find  for  the  de- 
fendants.   The  jury  having  found  4  verdict  for  the  de- 
fendants, a  nde  nisi  was  obtained  in  Ust  Wduuinun 
term  for  a  new  trial,  on  the  ground  that  the  payment 
of  interest  within  six  years  hjBobert  TredgM^  who  was 
oqe  of  the  joint  makers  of  the  note^  even  on  his  own  ao* 
count,  was  an  admistton  of  an  existing  debt  doe  upon  « 
the  note  itself;   and,  upon  the  authorify  of  WkHcomb  v. 
Whiting  (A),  todt  the  case  out  of  the  statute^  even  against 
the  rqjres^itatives  of  the  other  joint  promiser*    > 


1823. 


A«nv« 


The  ScUcUor^duraJ^  (with  whom  were  SwieU  and 
£.  LaaeSi)  now  shewed  cause.  The  jury  have  found, 
upon  the  evidence^  that  there  was  no  promise  by  the 
defendants,  1^  executors.  .  The.  question  therefore  is^ 
wheth^  the  payment  of  interest  within  six  yeaiv  by  one 
of  two  persons  jointly  and  severally  liable  on  a  promis- 
■ory  note^  after  the  death  of  the  others  is  such  an  ^* 
mission  of  the  existence  of  the  ddbt  as  will  bind  the 


(a)  The  action  was  commenced  in  Janttary  18S2. 


(6)  Doug.  651. 

executors 
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1823.  Gxecaton  of  the  deceased  person.  Considering  this  as 
j^^gjg^  arseveral  noCe^  it  is  quite  clear  that  a  payment  of  inter- 
est by  Bobere  Tredgdld  conld  not  afiect  John^  or  his 
executors.  ^  Considering  it  as  a  joint  note^  Roberi^  after 
the  death  of  JMfi»  would  be  liable  as  survivor;  and,  con- 
sequently, payment  made  by  him  on  account  of  the  note 
would  be  a  payment  in  his  own  right,  and  not  in  right 
of  the  personal  representatives  of  die  parties  jointiy 
liable  with  him.  Sudi  a  payment  would,  therefore^ 
operate  as  an  admission  of  an  existing  ddiit  due  from 
him  only.  In  WkUcomb  v.  WkUing  (a)  the  four  joint 
promisers  were  all  alive  at  the  time  when  the  payment 
of  interest  was  made  by  one ;  at  that  time  they  were  ifll 
jointiy  liable  on  the  notCt  Here^  at  the  time  when  tiie 
payment  <^  interest  took  places  the  joint  liabifity  had 
ceased  by  the  death  of  JoAm,  and  Bdbert  became  the 
only  person  liaUe.    He  was  tiien  stopped  by  the  Court 

Gtffwy  and  Sdayn^  contriL  It  has  never  been  de- 
cided that  the  effect  of  the  statute  of  limitations  is  to 
cancel  or  extinguish  the  original  demand.  In  Leaper 
V.  TaUon  (i)  Lord  EOefiborcugh  says,  ^  The  promise  is 
an  acknowledgmmt  by  the  defendant  that  he  had  not 
paid  the  bill;  and  as  the  limitation  of  the  statute  is  only 
a  presumptive  payment,  if  his  own  acknowledgment  that 
he  has  not  paid  the  bill  be  shewn,  it  does  away  the  sta- 
tute.^ Here^  the  payment  of  interest  within  six  years,  by 
one  of  the  joint  makers  of  the  note^'  is  an  acknowle^^ent 
by  him  that  it  has  never  been  paid  by  any  of  the  parties 
to  it  The  eflfect  of  the  payment  therefore  is,  to  revive 
the  note  itself;  and  when  once  the  debt  u  revived,  it 
exists  as  the  (Mr%inal  uncancelled  debt  of  the  testator,  and 
the  law  will  raise  an  implied  promise  in  his  executors  to 

(a)  D<mg*  651.  (6)  16  EtM,  4da 

pay- 
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pay.    It  in  true^  thit  in  the  late  case  of  PiUam  v.  Fos-       182S. 

iet  (a)»  this  Coart  seems  to  liave  been  of  miiiioD,  that  . 

the  effisct  of  the  new  promise  is  to  give  a  new  canse  of      agamti 

action.    The  nnifonn  course  of  pleading,  however,  is  at 

vaiJanee  with  that  doctrine;  for  the  original  caose  of 

sction,  and  not  the  new  promise  ii  tlwmys  dedared  on. 

11i^  dted  Green  y.  GMifa(6),  Heglen  v.  Haah^{c\ 

nodHictmm  ▼.  IVaUer.{d)    It  is  true,  that  m  Bhnd  v. 

Hamsbig  (e)  it  was  decided,  that  the  acknowledgment  of 

one  oiit  <lf  several  who  were  jointly  indebted,  did  not  pre- 

vent  the  operationof  the  statute  of  limitations  in  fiEtvour 

of  the  others;  but  that  case  was  overmkd  by  the  case.of 

WkUembY.miiing^{f)    As  to  the  pka  of  ne  unques 

execirtor,  the  fivt  of  £m^ib's  being  named  in  the  will  as 

executor,  is  sufficient  evidence  of  his  having  been  once 

executor,  so  as  to  entitle  the  {daintiff  to  a  verdict  on 

that  issue ;  and  he  dted  Wenifnort^  Bxeadan^  184.  (g) 

Abbott  C  J.  I  think  the  rule  for  a  new  trial  nmst 
be  discharged.  The  plaintifi  have  in  one  set  of  counts 
declared  upon  three  pronussory  notes  piayaUe  on  de- 
mand, made  by  John  Tred%M^  in  his  lifetilne^  and  the 
promise  to  pay  is  attq;ed  to  have  been  made  by  him* 
To  those  counts  the  defendants  have  pleaded,  that  Mm 
TredffHd  did  not  promise  within  six  years.  It  ap» 
peared  in  evidence  that  John  TredgoUt  had  died  eleven 
years  before  the  action  was  brought ;  and  therefore  no 
such  promise  could  be  made.  Then  there  was  another 
count,  stating  that  JMn  ZWi^oUwas  indd[>ted  upcm  the 

(a)  IB^ta  S48.  (6)  8  Xd.  Bt^m.  1101.  &&  6  Mod.  509. 

(c)  6  JiotL  309.  (<0  f^rOet,  S7. 

(e)  S  Faa.  151.  (/)  Vayg.  651. 

_(f)  But  tee  abo   WeniwoHh,  p.4S.«  and  Uw  Tgm-iook,  S7  Ben,  8. 
pL  26,,  and  9  J?dw.4.  pL  33.,  vkiBacAkr.  tit,  JBwciUorf »  (E.  9.) 

note, 
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1823.  noiesi  and  died  leaving  the  iiioDies  anpmd;  and  that 
j^^^  the  defendants  as  executors,  in  consideration  thereof 
TwMOLo  pKMnised  to  pay ;  and  there  was  abo  a  count  upon  an 
account  stated,'  and  a  promise  by  the  executors.  Hic 
question  for  the  Court  therefore  is,  whether  any  promise 
to. pay  has  been  made,  by  the. defendants  as  execiltors^ 
I  cannot  agree  with  the  argument,  that  the  mere  exist-" 
ence  of  a  debt  owing  by  the  testator  is  evidence  of  a 
promise  to  pay  by  the  ^executors  as  executors.  There 
is,. certainly  no  ituthority  for  that  position;  and  if  that 
be. 90i  then  we  roust '.  seek  for  evidence,  of  that  promise, 
alieade. :  Now  the  evidence  given  was,  that  Bobert 
Tredgfid  paid  interest  in  1816.  The  jury  have  found 
that  he  paid  it  in  his  own  right,  and  not  in  the  character 
of  executor.  There  was  not,  therefore^  any  thing  done 
by  the  executors,  in  that  character ;  and  that  being  so^ 
I  should  feel  a  di£Sculty.  in  saying  that  a  case  was  made 
out  on  those  counts,  independently  of  the  statute.  But 
there  is  also  a  plea,  that  the  defendants  did  not  promise 
within  six  years.  I  think  diere  is  no  evidence  of  a  promise 
by  all,  and  certainly  not  such  as  to  take  the  case  out  of 
the  statute  of  limitations.  The  evidence  was,  a  payment 
of  interest  by  Robert  Tredgoid  in  his  own  right  WkU- 
comb  V.  Whiting  was  reliied  upon  to  shew  that  such  pay- 
ment would  take  the  case  out  of  the  statute  of  limitations. 
It  is  not  necessary  to  say  whether  that  case,  which  is 
contrary  to  a  former  decision  in  Venltis,  would  be  sus- 
tained, if  reoonsidered ;  but  I  am  warranted  in  sayib^ 
by  what  fell  from  Lord  JWenborough  in  BranA-am  v. 
Wharian{a)^  that  it  ought  not  to  be  extended  The 
payment  was  by  one  of  several  or^inally  liable.  Here 
we  are  called  upon  to  go  further,  and  say,  that  a  payment 
by  one  of  several,  liable- alieno  jure,  shall  raise  an  im- 

(a)  IB.4;A.4G5, 

plied 
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|died  promke  by  them  alL  Sucb  a  deciaion  would  in- 
troduce great  diflScnIty  in  administering  the  afihirs  of 
testators.  Suppose  aa  executor  to  have  waited  six  years, 
and  then  no  claim  havii^  been  made,  to'  dispose  of  the 
assets  in  payment  of  legacies.  He  might,  if  the  plam- 
tiffs  were  to  prevail,  be  subsequently  rendered  liable  to 
the  payment  of  demands  to  any  amount,  by  the  ac- 
knowledgment of  a  person  originally  joint  debtor  with 
the  testator,  llie  inconvenience  and  hardship  arising 
fiom  such  a  liability  satisfies  me  that  the  principle  of 
WhUccmb  v.  WkiHng  ought  not  to  be  extended  to  this 
case.  For  these  reasons  I  think  this  rule  rarust  be  dis* 
charged* 


1823. 

Atrini 

ajaMU 

Tumolh. 


Bayley  J.  My  opinion  in  this  case  is  founded,  not 
upon  the  case  o(  Pittam  v.  Faster,  but  upon  independent 
grounds.  The  plaintifls  cannot  take  the  case  out  of  the 
statute,  as  to  the  first  set  of  counts,  because  the  testator 
had  been  dead  ten  years  before  the  action  was  brought. 
But  they  seek  to  do  that  as  io  the  other  counts,  by 
shewing  an  acknowledgment  made  by  one  of  several  who 
were  liable;  but  that  is  not  the  legal  effect  of  the  pay- 
ment made  by  Robert  Tredgold.  It  is  said,  that  a  joint 
promiser  having  made  a  payment  within  six  years,  the 
executors  of  the  other  are  liable ;  and  the  case  of  Whit" 
comb  V.  Whiting  is  relied  upon.  That  is  certainly  a  very 
strong  case,  and  it  may  be  questionable  whether  it  does 
not  go  beyond  proper  legal  limits.  But  that  case  is 
distinguishable  from  the  present  in  two  particulars. 
Here,  the  statute  f^pears  to  have  attached,  before  the 
payment  was  made  by  Robert  TredgMf  and  therefore 
John  IV^£/go2<f,  being  at  that  time  protected,  could  not 
be.  subjected  to  any  new  obligation  by  the  act  of  Robert. 
And,  secondly,  the  parties  sought  to  be  charged  in  this 

action 
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Awxin 

TftlMOSV. 


iSSd.  action  by  oieans  of  an  implied  promise  are  not  those 
oc^inally  liable^  as  was  the  case  in  Wbiicomb  v.  Wkiiing. 
I  entirely  agree  with  my  Lord  Chief  Justice^  that  we 
ought  not  to  extend  the  doctrine  of  that  case  to  exe* 
cators* 

HoLROYD  J.  I9  also^  am  of  opinion^  that  the  cur- 
comstances  of  this  case  do  not  take  it  out  pf  the  statute 
of  liinitations.  Whiicombv*  Wkitiig  is  the  only  case 
that  can  be  i^ed  on  by  the  plaintiffi.  That  case  has 
gone  far  enough ;  but  it  does  not  govern  the  present 
Xhere^  the  defendant  Whiting  was  liable,  upon  a  jdnt 
promise,  at  the  time  when  the  payment  was  made.  The 
Court  decided,  that  when  one  of  two  joint  promisers 
pays  a  part,  that  was  to  be'  considered  in  liiw  as  a  pay- 
ment by  both.  But  here,  at  the  time  when  the  pay- 
ment was  made  by  Bobert  TredgM  the  joint  contract 
had  ceased  to  exist ;  for  it  was  determined  by  the  death 
ciJckn  T^redgoUL  The  note  then  became  the  several 
note  of  the  parties  to  it  To  hold  such  a  payment  to 
raise  an  implied  promise  sufficient  to  bind  the  defend- 
ants, would  be  to  decide  that,  where  the  promises  are 
several,  a  promise  by  one  party  would  bind  the  rest 
The  plaintiffi  cannot  recover  in  this  case^  without  prov- 
ing a  joint  promise  by  the  defendants,  us  executors ; 
and  in  order  to  do  that,  the  executorsh^)  must  be 
proved,  although  that  is  unnecessary  where  the  demand 
is  founded  on  promises  made  by  the  testator;  for  then 
the  plea  neunques  executor  must  be  proved  by  theparQr 
pleading  it  One  of  the  defendants  was  not  proved  to 
have  done  any  act  as  executor.  But  it  has  been  argued, 
that  being  named  as  such  in  the  will  he  is  liable^  up<m 
these  pleadings,  although  he  has  never  accepted  the 
4  office. 


Teiinm>u>. 
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office.  I  much  doubt  that;  but  it  is  uimeoeasary  to  18fi3. 
decide  opon  that  groaiid(a),  inasmuch  as  this  case  is 
distinguishable,  from  WkUoomb  ▼•  WhUing^  even  if  that 
be  kw#  Her%  at  the  time  whte  the  payment  was  made 
by  Boberi  TredgM^  he  was  not  connected  in  a  joint 
CGOtxact  dther  with  Mm  Tredgcid  or  his  exeeuton. 
I£s  sepante  character  only  remained. 

Best  J.  The  counts  on  promises  by  the  testator  are 
Sggo&eA  ist  hy  Pittamv.FofUr.  Then,  as  to  thet»thers» 
It  i%  suflBdent  to  say,  that  the  implied  promise  not  hav- 
ing been  made  by  Bobert  Tndgold  in  the  character  of 
eSBCotor,  it  does  not  prove  the  issue.  The  present  case 
is  therefinre  distinguishable  from  Whiteomb  y.  Whiting i 
beyond  which  I  think  the  Court  ought  not  to  go.  The 
rule  must,  therefor^  be  dischai^ged. 

Rule  discharged. 

(a)  See  Towmaon  ▼•  TiekeB,  B  B»  t  A.  38.,  and  BmsfoMi  f .  Grta^idd, 
1  Lemu  SOL  Cro.  SUbu  Sa 

£x  parte  Hawkins.  w^ihieidag. 


HTHE  prisoner  was  brought  up  on  a  writ  of  habeas  when  % 
corpus.    The  return  set  out  a  conviction  in  the  n^  « ^!^ 


fcHowmg  form:    «Be  it  remembered,   that  on,  &c  ^^gten 
C  HamUm  hath  been  duly  convicted  before  me,'  8cc  of  f^^J^^^f 
having  been  found  and  taken  on  board  a  certain  vessel,  *of«ftitnr^ 
sniMect  and  liable  to  forfeiture  under  the  provisions  of  a  withinthehmiti 

*  ofaportoftliii 

certain  act  of  parliament  made  and  passed,  fltc ;  for  kiogdon,  hc?- 
that  the  said  vessel  was  on,  &c.  found  haotring  within  uod  goodi  on 
the  limits  of  a  port  of  tins  kingdom,  to  wit,  the  port  <^  ^b^x^mm  ' 
Ibfe^  in  the  county  oi  Sussex^  and  then  and  there  having  ^tbafu 

should  lunrs 
been  Hated  thai  the  vegeel  Vas  hoyering  without  lawful  excuse.     Secondly,  fbr  that  €»  H* 
ilmald  ba?e  been  described  as  a  BrUiMh  subject. 

on 
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1883*  onboard,  &c;  (vio'ioiiB  contraband  articles) ;  which  o& 
fence  hath  been  duly  proved,  &c.  And  the  said  C.  Ham^ 
HAWKiirt.  Jb'nsbeing  a  seafaring  man,  and  fit  and  able  to  serve 
bis  majesty  in  his  navy,  I  do  hereby  adjndge  the  said 
C.  Haookins  to  serve  in  his  majesty's  naval  service,^'  &c. 
The  return  having  been  read,  Piatt  moved  tfiat  the 
prisoner  might  be  discharged,  because  it  did  not  appear 
on  the  face  of  the  conviction  that  the  vessel  was  liable 
to  forfeiture;  and,  secondly,  because  it  was  not  alleged 
that  Hawkins  was  a  British  subject 

Jerois  shewedl  cause.  The  conviction  does  shew  that 
the  vessel  was  liable  to  forfeiture,  for  it  states  that  she 
was  found  hovering  within  the  limits  of  a  port  of  this 
kingdom.  By  the  24  G.  S#  c.  47*  s.  1.  it  is  enacted, 
^  That  if  any  ship  or  vessel  shall  be  found  at  anchor  or 
hovering  yfitinn  the  limits  of  any  of  the  ports  of  this 
kingdom,  or  within  four  leagues  of  the  coast  thereof, 
or  shall  be  discovered  to  have  been  within  the  said 
limits  or  distance,  (and  ilot  proceeding  on  her  voyage, 
wind  and  weather  permitting,  unless  in  case  of  unavoid- 
able necessity  a|id  distress  of  weather,)  having  on  board 
.  any  brandy,  &c«,  or  any  goods  liable  to  forfeituxte'  by 
any  act  of  parliapiept  upon  being  imported  into  Great 
Britain  f  then  not  only  all  such  goods,  but  also  the  ship  or 
vessel  on  board  which  they  shall  be  found  as  aforesaid, 
'  shall  bq  forfeked/'  The  words  in  the  i>arenthesis,  <*  not 
proceeding  on  her  voyage,"  &c.  apply  only  to  vessela 
discovered  to  have  been  found  within  a  certain  distance  of 
the  coast,  ^  not  to  those  which  are  found  hovering  with 
the  goods  specified  on  board.  That  is  of  itself  an  offence^ 
and  subjects  the  vessel  to  forfeiture.  Then  the  45  G.  3. 
Csl2l.  S.7.  makes  liable  to  arrest  all  British  subjects 

found 


iH  THS  PocrtTH  Ybab  of  GEOBOE  IV.  39 


fead  or  dwcofftitad  to  have  on  board  any  abip  or  ytmA      IMS. 

UdUo  to  fcrfinture  under  Ibe  provuioiis  of  that  or  aoy      _. 

oOier  act  fiw  kaoeriig^  unkai  they  pio?e  that  Ihey  vere    UAwuvf. 

pmcugcyoj  and  the  3  Cf.4^ «.  UO.  gives  a  general  form 
of  Qoondioii,  which  haa  been  followed  ii|  this  ease^  and 
vbidi  docB  not  reqnire  that  the  oflfender  shonld  be  do* 
acribtd  a*  a  BriiiA  salgect. 

Fkt^  contra.  The  words  **  not  ^iroOeediBg  on  her 
^V^"  bang  in  a  parenthesia,  must  apply  to  aU  the 
preeeding  parts  of  the  section;  and  it  is  reaawtable that 
they  shoidd  do  soy  for  a  vessel  may  hover  legally  and 
with  the  intent  to  prooeed  on  her  voyage  as  soon  as  the 
wiad  or  tide  will  permit  According  to  the  eonatruo* 
lion  eowteoded  for  on  the  olher  sid^  a  vessel  canMt 
lie-to  for  any  purpose^  however  innooentt  withtet  bcteg 
liaUe  to  forfeitiirei  Them  as  to  the  second  olyectioot 
it  la  tne  that  AeSG.4.  <r.  UO.  gives  a  general  ffms 
of  eoDvictiqns  but  that  feqaires  the  ofhaee  to  bd  set 
out,  and  the  allegation  that  the  party  wat  a  BriM  sob* 
ject,  ia  part  of  the  description  of  the  o£knoe ;  for  unless 
he  be  soch  subject  he  is  not  within  the  operation  of  the 
45  G.  3.  c»  ISI.  #•  7.  tUU  and  .Losie^s  case  (a)  shews 
that  the  general  form  of  conviction  does  not  dispense 
with  the  necessity  of  stating  these  matters  correctly. 

PerQm&m,  The  oifence  is  not  sufficiently  described 
in  the  conviction,  for  it  does  not  appear  that  the  vessel 
was  liable  to  forfeiture.  It  is  merely  stated  that  die 
vessel  was  found  hovering  with  certain  goods  on  board. 
Bot  a  vessel  may  be  hoveriog,  and  still  not  be  liable  to 

(«)  l&j^.C.  101. 

Vol.  II.  J>  forfeiture. 
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IMS. 


Ex  put* 
Hawkini. 


forfeiture.  It  would  be  putting  too  narrow  a  oonatmc- 
tion  on  the  act  to  confine  the  application  of  the  words 
^*  not  proceeding  on  her  voyage"  to  thoie  vcMels  which 
have  been  within  a  certun  distance  of  the  coast;  fi>r 
if  that  were  so^  vessels  hovering  for  a  pilot,  or  for  any 
other  innocent  purpose^  might  be  subjected  to  forfeiture. 
The  hovering  contemplated  by  the  legislature  is,  hover- 
ing with  power  to  proceed,  and  without  any  sufficient 
cause  for  not  doing  so.  The  conviction  is  bad  upon 
another  ground  also^  viz.  that  the  party  is  not  described 
as  a  British  subject.  If  he  were  not  so,  the  thing 
chaiged  against  him  would  not  constitute  an  offence 
within  the  45  G.  3.  c.  121.  s.  7*9  or  render  him  liable  to 
punishment.  Every  thing  necessary. to  shew  that  an 
oflfence  haa  been  committed  must  be  stated  in  a  eon- 
victioQ ;  the  allegation  of  his  being  a  Briiisk  subject 
was,  therefore,  essential  to  the  descrip^on  of  the  of- 
fence^ and  that  must  be  correctly  stated,  notwitfistand* 
ing  the  general  form  ^ven  by  the  3  G.  4.  c.  1 10.  The 
prisoner  must,  therefore^  be  discharged. 

Prisoner  discharged,  (a) 


(<)  AQfjcyJ.  Indbfttbeooon. 


In  the  Matter  of  Steavensok  and  Others^ 


Theanmul  in-   OCABLETT  TooYed  for  a  quo  warranto  information 

dcmnitv  act  ii     ^-^ 

prospectiTeai  against  the  mayor  and  four  bailifis  ofBmvfdr.   These 

tpti^^^     officers  were  elected  on  the  29th  o{  September  in  the  last 

extends  to  Ihoie 

wiw  may  be  in  deliMilt  duriqg  the  time  for  miiicli  it  ii  madsj  and  Is  not  limiled  to  tfioaa 

who  had  incurred  penalties  or  disabilities  before  it  passed. 


year; 
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year;  and  were  on  the  same  day  sworn  and  admitted       1833. 
into  their  respective  offices*    They  all  n^lected  to  re-  i^  thTMatier 
cdve  the  sacrament,  and  take  the  oath  of  all^iance,  &c.  ^  S»«av«how. 
widim  ttx  months,  as  required  by  the  25  Car.  2.  c.  2., 
16 G.  2.  c*  SO.,  1  G.  1.  U.  2.  c.  IS.,  and  1^ O.  2.  c.  26. 
It  will  be  urged  that  they  are  protected  by  the  last  an- 
nual indemnity  act.  (a)     But  that  act  passed  on  the  27th 

of 


(<)  Hie  4  G.  4.  &  1.,  istitiilcd  «*  An  act  to  indeamiiy  inch  penons  in 
the  United  Kingdom  m  bave  omitted  to  .qualify  themselvee  for  offices^ 
cmptojmeata,  and  for  eztendiog  the  time  limited  for  those  parposee  re^ 
spectivdy  until  the  S5di  day  of  Uarch^  1 824.**  The  preamble  'fecites 
tfaiftcBMnpcmNiaieqiiiied  to  taice  certain  oatlie,  and  do  cerflatn  other  acu 
by  certain  etBtotee  therein  recited,  have,  **  through  igooraDce  of  the  law, 
Aicnoey  or  noie  unavoidable  accident,  omitted  to  take  and  eubacribe  the 
and  eatfaa,  &c.,  within  such  time  and  in  such  manner  aa  in  and  by  tiie 
■id  acta  raqpectivdy,  or  1^  any  other  act  of  parliament  in  that  behalf 
mede^  ie  lequiied,  whereby  they  haye  incurred,  or  may  be  in  danger  of 
iacnrring,  fiven  penaldet  and  diaabiliteB  }**  and  then  it  proceeds  to  enact, 
"  ^oL  alt  and  every  peaan  end  perMmt  who,  at  or  before  tlie  peeung  of 
thb  act,  hath  or  shall  have  omitted  to  take  and  subscribe  the  said  oaths, 
&c^,  within  sncfa  time,  and  in  such  manner  aa  in  and  by  the  said  acts  or 
any  oTlliem,  or  by  any  other  act  of  pailiament  in  that  behalf  made,  is  re- 
fvied,  and  wfao^  after  aoeepting  any  such  office,  &&  before  the  passing 
of  lliis  act,  hath  or  haTe  taken  and  subscribed  the  said  oaths,  &c.,  or  who 
on  or  before  the  85th  day  of  JforcA,  1 824,  shall  Uke  and  subscribe  the  said 
eatha,  &&,  shall  be  end  an  hereby  indemnified,  fieed,  end  discharged 
from  and  sigainst  all  penelties  and  dinbilities  incurred,  or  to  be  incurred, 
for  or  by  reason  of  any  neglect  or  omission,  previous  to  the  passing  of  this 
act,  of  takiQg  or  subscribing  the  said  oaths  or  assurance,  or  receiving  the 
or  making  or  subscribing  the  said  declaration,  or  taking  or 
;  the  said  oath  according  to  the  above-mei|tioned  acts  or  any 
of  them,  or  any  other  act  or  acts;  and  sudi  person  or  persons  is  and  are, 
and  shall  be  fiiUy  and  actually  recepedtated  and  restored  to  the  same 
stale  and  condition  es  lie,  she,  or  tbey  were  in  before  such  neglect  or 
oaAmia^  and  shall  be  deemed  and  adjudged  to  have  duly  qualiScd  him, 
her,  or  themselves,  according  to  the  above-mentiooed  acts  and  every  of 
I ;  and  that  all  dections  of,  and  acts  done  or  to  be  done  by  any  such 
DBi^  or  by  aathori^  derived  limn  hbn,  her,  or  them,  ere  and 
diaU  be  of  the  same  force  an^validity,  aa  the  same  vit  any  of  them  would 
Itevc  been,  if  sucb  person  or  persona  rcspectiv^ely  had  taken  the  said  oaths 

D  2  « 
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182S*       ^JPehruarjf  last,  and  oaly  ai^lies  to  those  who  **  at  or 

'       before  the  passing  of  the  act,"  had  incurred  penakieii 

orsiBATiNsov.  or  disabilities.      These  persons  being  elected  on  the 

29th  of  September^  bad  not  incurred  any  penalty  or  dis-< 

*  ability  when  the  indemnity  act  passed,  and  cannot 

therefore  be  protected  by  it 

Campbdl  shewed  cause  in  the  first  instance.  The 
object  of  the  indemnity  act  was  to  enlarge  the  time 
before  allowed  for  receiving  the  sacrament,  taking  the 
oath,  See.  required  of  persons  accepting  certain  offices 
and  employments.  The  preamble  of  the  statute  cer-  ' 
tainly  appears  to  be  limited  to  such  persons  as  had  made 
de&ult  before  the  act  passed,  but  is  capable  of  receiving 
a  larger  construction.  The  title  is  material,  to  shew  a 
difierent  intention  in  the  legislature :  that  is,  <<  An  act 
to  indemnify  such  persons  in  the  United  Kingdom  as 
have  omitted  to  qualify  themselves  for  offices  and  em- 
ployments, and  for  extending  the  time  limited  for  those 
purposes  req)ectively."  The  enacting  part  too  extends 
to  all  those  who,  at  or  before  the  passing  of  the  act, 
have  or  shall  have  omitted,  &c.  That  certainly  is 
future  as  w^U  as  past,  and  must  extend  to  all  that  are  \a 
de&ult  before  the  25th  o(  Marchj  1824. 


or  ■tmrmice,  and  recexnd  the  iMnuoent  of  die  Lord's  lupfier,  and  nuUe 
and  sttbfcribed  Uie  laid  dedaratioos,  and  taken  and  subsoribed  Uie  aaid 
oath  according  to  the  directiona  of  the  laid  a^  and  eveiy  or  m  of  tbani$ 
and  that  the  qualificatioQ  of  such  person  or  persont  qualifying  tbenualves 
in  manner  and  withia4be  time  appointed  by  this  act*  fliall  be  to  aU  inteota 
and  purposes  as  effectual  as  if  such  penon  or  persona  had  raqiei^Tely 
taken  the  said  oaths  and  assurance,  and  receired  the  sacrament,  and  mad« 
and  subscribed  the  said  dedaiation,  and  taken  and  subscribed  the  saw) 
oath  within  the  time  ai}d  in  the  mannflr  appoiolMl  fay  the  sevond  mam 
hefpre  mentioned.** 

Per 
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/%r  Cwriaaiu    There  may  perhaps  be  some  obscurity       18Sd. 
in  the  words  of  dus  statttte,  but  there  is  none  in  its  title.    ,  7~~ 

IntlMMfttter 

It  was  nianifisslly  the  intention  of  the  l^islature  to  «x«-  of  Sravxmsom. 
lend  tlie  time  far  takhig  the  oaths  and  performing  the 
other  acts  required  of  persons  filling  certain  offices ;  and 
this  bciDg  a  remedial  statute^  we  shoald  ao  ocmstme  it 
ss  to  give  fiiU  efl^  to  thfit  intention. 

Rule  refused. 


Baldet  and  Another  against  Parker.  J*"^' 

ASSUMPSIT  for  goods  sold  and  delit^ed.    Flea,  ^.  went  to  the 

'^  ifaop  of  B'  end 

general  issue.     At  the  trial  before  Abbott  C.  J.  at  Ca,  Unendm- 
the  London  sittings  after  Tmitt/  term  1822,  the  fol-  mu^foMhe 
lowing  appeared  to  be  the  facts  of  the  case.    The  plain-  ^rionsenidc^, 
tift  are  linendrapers,  and  the  defendant  came  to  thehr  ^^^^ 
shop  and  bargained  for  various  articles.     A  separate  ^"^m^  h^' 
price  was  agreed  upon  for  each,  and  no  one  Article  was  "mounted  toTor. 

A  seperate  price 

ofthe  value  of  I  Of.    Soitie  were  measured  in  his  pre-  for  each  ertide 
sence,  some  he  marked  with  H  pencil,  others  he  assisted  upon ;  lonie  A. 
in  cutting  from  a  larger  bulk.     He  then  desired  an  ac-  pencU^oiben 
count  of  the  whole  to  be  sent  to  his  house,  and  went  i^^'^^nce^ 
away.     A  bill  of  parcels  was  accordingly  made  out  and  J^lSd  tBcut 
sent  by  a  shopman.    The  amount  of  the  goods  was  70/.  JjJJJ^'"^ 
The  defendant  looked  at  the  account,  and  asked  what  ^^  dewred 

that  an  account 

discount  jwould  be  allowed  for  ready  money,  and  was  of  the  whole 

might  be  sent 
told  51.  per  cent. ;  he  replied  that  it  was  too  little,  and  to  bis  bouse, 

requested  to  see  the  person  of  whom  he  bought  the  a  biU  of  paraeb 

was  acoonlingly 
sent,  together 
«iA  the  goodsy  when  A,  refused  to  accept  them  t  Held,  first,  that  this  was  all  one  contnwt, 
and  therSbre  witliin  29  Car.  2,  c.3.  s.  17.     Secondly*  that  there  waa  no  delivery  and 

i  of  any  of  Che  goods  so  as  to  take  the  case  out  of  th6  opcntion  of  that  section. 

# 

D  3  goods. 
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1823.  goocky  {BaUeff)  as  he  could  bargain  with  him  respecting 
*"""*  the  discount,  and  said  that  he  ouirht  to  be  allowed  2(tf. 
agaiiui  per  cent.  The  goods  were  afterwards  sent  to  the  de- 
fendants houses  and  he  refused  tct  accept  them.  The 
Lord  Chief  Justice  thought  that  this  was  a  contract  for 
goods  of  more  than  the  value  of  lOA  within  the  meaning 
of  the  seventeenth  section  of  the  stutute  of  frauds^  and 
not  within  any  of  the  exceptions  there  mentioned^  and 
directed  a  nonsuit ;  but  gave  the  plaintiffs  leave  to  move 
to  enter  a  verdict  in  thdr  favour  for  ?0/.  A  rule  having 
accordingly  been  obtained  for  that  purpose, 

Scarlett  and  E.  Lavoes  now  shewed  cause.  It  b  quite 
clear  that  this  was  an  entire  contract  for  the  whole  of 
the  goods.  Suppose  after  the  bargain  for  them  all  was 
made,  the  plaintifi  had  refused  to  let  the  defendant 
have  some  one  particular  article,  they  could  not  hav^e 
compelled  him  to  take  the  residue ;  or  if  one  of  the 
articles  when  sent  home  differed  from  that  bargained  for, 
the  purchaser  might  have  rejected  the  whole,  for  no  jury 
would  ever  have  found  that  there  were  separate  con- 
tracts, and  have  compelled  him  to  take  that  part  which 
corresponded  with  the  order.  Then  as  to  the  supposed 
acceptance,  the  plaintiffs  always  retained  their  lien^ 
for  the  price ;  the  defendant  had  no  right  to  take  away 
the  goods  without  paying  for  them,  nor  could  he  have 
maintained  trover  without  tendering  the  price.  There 
was  not  then  any  such  change  of  possession  as  con- 
templated by  the  statute. 

Daman  and  Platt^  contra.  The  plahitiffi  are  en- 
titled to  a  verdict  on  both  grounds.  For  there  was  a 
separate  and  distinct  bargain  for  each  article ;  and  even 

6  if 
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9gamti 

Wammm/u 


if  that  were  not  acH  the  defendant  accepted  llie  good%  18SS. 
so  as  to  take  the  cMe  out  of  the  ttatnte  of  frandsk 
Whether  the  contracts  were  several  or  not,  cannot  de» 
pend  upon  the  time  when  the  Marions  articles  were 
porchased,  but  upon  what  passed  at  the  making  of  the 
bargain.  Now  it  was  distinctly  proved  that  a  separate 
price  was  fixed  upon  each  article^  and  the  purchase  of 
each  was  omnplete  before  the  parties  went  on  to  bargain 
for  any  others.  If.  that  be  not  so^  it  will  be  difficult  to 
determine  what  space  of  time  must  elapse  between  the 
purchase  of  any  two.artieles,  in  order  to  make  the  con* 
tracts  separate.  In  Emmenon  ▼•  Hedis  (a),  it  wss  held 
that  the  purchaser  ofseferal  lots  at  an  auction  was  to 
be  considered  as  making  a  sqpamte  contract  for  each 
lot.  Had  the  defendant  left  the  shop  for  a  few  minotes 
between  the  purchase  of  each  article,  that  certainly 
would  have  made  them  separate  contracts,  and  there 
does  not  appear  to  be  any  substantial  diflferenoe  between 
such  a  case  and  the  present.  Then  ob  to  the  second 
point,  there  was  a  complete  delivery  and  acceptance 
within  the  meaning  of  the  statute.  There  was  a.  com- 
fdete  change  in  the  state  of  the  property.  The  defend- 
ant assisted  in  measuring  the  articles,  and  in  severing 
them  from  the  bulk;  the  price  of  each  was  fixed;  so 
that  nothing  remained  to  be  done  before  they  were  to 
be  delivered  to  the  defendant.  The  change  of  property 
was  thenefore  conqplete.  Bt^  v.  MinetU  (&)  Some  the 
d^endant  actuaUy  marked  with  a  pencil;  and  in  Hodg" 
son  V.  Le  Bret  (c),  that  was  considered  as  an  acceptance. 
So  also  was  cutting  ofi*  the  p^  in  pipes  of  wine.  Ander^ 

(a)  2Tttuni.SS.  (ft)  WEeM^QlO,  (c)  1  Campb.93S. 

D   4  SOfk 
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1833.  iM  V.  SeM.  {a)  The  pdiqr  oC  the  stalufte  of  ftnids  was, 
that  a  mere  verbal  agreement  ihould  aot  Undi  bat  it 
dee«  not  apply  where  any  act  hat  been  dona  to  shew  the 
approval  of  the  contraet.  Chaplin  t.  Magen*  (i)  Elmore 
v.  SUme.  {c)  SearU  and  Others  v.  Keeve$.  (d)  {Hobrcgd  J. 
Hanmn  f^Amiiiage(e)^  and  Carier  v.  7hitfMMi^(/), 
are  ttroog  aothorities  against  you.]  la  the  fiMmer 
the  pnrchaaer  had  not  exercised  any  judgment  on  die 
article  ordered,  and  in  the  latter  the  fich^  of  the 
horse  was  the  act  of  both  parties^  and  not  done  to 
shew  an  approval  of  the  contract.  Neither  does  tbfwe 
T.  Paimer  {g)  apply,  for  the  goods  were  severed  by  die 
laendor  alone.  With  respect  to  the  vendor^  right  of 
lien,  that  has  never  been  decided  to  be  the  criterien  by 
which  cases  of  this  natore  are  to  be  judged  o£  Indeed 
lien  laqxirtB  that  the  property  has  passed.  [JHobroyi  J. 
If  the  property  has  passed  subject  to  a  lien,  is  that  a 
delivery  and  acceptance  within  the  meaning  of  the 
statute?] 

AaBozT  C.  J.  We  have  given  onr  opinion  upon 
aiore  than  one  occasion,  that  the  119  Car.  8.  c«  3.i8  a 
highly  beneficial  and  remedial  statute.  We  are  there- 
fore bovnd  so  to  constrne  it  as  to  farther  the  object  and 
intention  of  the  kgislatare^  which  was  the  preventiott  of 
fraud.  It  appeared  from  the  (acts  of  this  cosc^  that  the 
defimdant  went  into  the  plaintifls'  shop  and  baigained 
for  various  articles.  Some  were  severed  from  a  laiger 
bulk,  and  some  he  marked  in  order  to  satisfy  himself 
that  the  same  were  aflerwards  sent  home  to  him*    The 


(a)  1  Cam^  9SS.  fi.  (6)  1  Eati^  199. 

(c)  1  Taunt,  45S.  (d)  2  E^  598. 

(e)  5B.iA. 557.  (f)  SB^f  A, B55.  * 
is)  3JB,tJ.32l» 

first 
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fifst  qacstien  1%  whether  tUt  was  one  estite eontraci for       IM8. 

the  lale  of  all  the  goods.    By  hoMing  that  it  was  not,       ^ 

we  fllioald  entirely  defint  the  otgect  of  the  statute.    For        itgaimt 
thm  persons  intending  to  boy  many  avtictes  at  one  time, 
amounting  in  the  whole  to  a  large  prioe^  might  withdraw 
the  ease  from  the  operation  of  the  statute  by  making  a 
sqnrate  bargain  for  each  attiele.    Looking  at  the  wltole 
tvaBsaoti<HH  I  am  of  ofnnlon  Aat  the  parties  must  be 
considered  to  have  made  one  entire  contraet  for  the 
whole  of  the  articles.    The  phnntifi  therefore  cannot 
Maintain  this  action  niriess  they  can  shew  thai  the  ease 
is  within  the  eocception  of  the  to  Oir.3«  #.3.^.1 7«  Now 
the  words  4if  that  exception  are  peeuliari  ^  except  the 
boyer  shall  accept  part  of  the  goods  so  sold,  and  acta- 
ally  receive  the  same.''    tt  would  be  difieult  to  find 
words  more  distinctly  denotmg  an  actual  transfer  of 
die  article  fncMn  the  sdl^ ,  and  an  actual  taking  pos« 
sessifio  of  it  by  the  boyer.    If  we  held  that  such  a  trans- 
fer and  acceptance  were  complete  in  thiscase^  it  would 
sesm  to  foHow  as  a  necessary  oonseqtienoe  that  the  Ten- 
dee  might  maintain  trover  without  paying  for  the  goods, 
and  leave  die  vendor  to  thb  action  for  the  price.    Such 
a  doctrine  woM  be  highly  injurious  to  trad^  and  it  is 
sadsfeetory  ta  find  that  the  law  warrants  us  in  saying 
that  this  transaction  had  no  such  efiect. 

BayuctJ.  The  buyer  cannot  be  considered  to 
have  actually  received  the  goods,  when  they  have  re- 
mained fi»m  first  to  last  in  the  possession  of  the  seller. 
The  plaintifi  are  not  assisted  by  the  exception  in  the 
aeventeendi  sectkm  of  the  statute  of  frauds.  Then  the 
question  is,  whether  there  was  a  separate  contract  for 
each  aitide.    Tho  29  Car.  £.  c.  3.  was  passed  to  guard 

against 
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1828.  agaiDst  fnuids  and  peijuries ;  and  it  must  be  collected 
from  the  seventeenth  section,  that  the  leglslatnre  thought 
that  a  contract  to  the  extent  of  lOL  might  be  safficient 
to  induce  the  parties  to  it  to  bring  tainted  eridence 
into  court.  Now  it  is  conceded » here^  that  on  the  same 
day,  and  indeed  at  the  same  meeting,  the  defendant 
contracted  with  the  plaintifi  for  the  purchase  of  goods 
to  a  much  greater  amount  than  102.  Had  the  entire 
value  been  set  upon  the  whole  goods  together,  there 
cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
amount  than  lOk  within  the  seventeenth  secUon  of  the 
statute ;  and  I  think  that  the  circulnstance  of  a  separate 
price  being  fixed  upon  each  article  makes  no  such  dif- 
ference as  will  take  the  case  out  of  the  operati<m  of  that 
law.  It  haff  been  asked,  what  interval  of  time  must 
elapse  between  the  purchase  of  diflEermit  articles  in  order 
to  make  the  contract  separate^  and  the  case  has  been  put 
of  a  purchaser  leaving  a  shop  after  making  one  purchase 
and  returning  after  an  interval  <^  five  or  ten  minutes, 
and  making  another.  If  the  return  to  the  shop  were 
soon  enough  to  warrant  a  supposition  that  the  whole 
was  intended  to  be  one  transaction,  I  should  hold  it  one 
entire  contract  within  the  meaning  of  the  statute.  I  am 
therefore  of  opinion  that  this  rule  must  be  dischaif;ed. , 

HoLROTD  J.  I  am  of  the  same  opinion.  The  in* 
tention  of  the  statute  was  that  certain  requisites  should 
be  observed  in  all  contracts  for  the  sale  of  goods  for  the 
price  of  1 OL  and  upwards.  This  was  all  one  transaction, 
though  composed  of  diffisrent  parts.  At  first  it  appears 
to  have  been  a  contract  for  goods  of  less  value  than  10/., 
but  in  the  course  of  the  dealing  it  grew  to  a  contract  for 
a  much  larger  amount.  At  last  therefore  it  was  one  en- 
tire 
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lire  ooDtract  within  themeaniog  aad  miichief  of  tbe 
statute  of  fmiidby  it  bdng  the  inteDtion  of  that  statute 
that  where  the  cxmtract,  either  at  the  oommenoeiiienfc  or 
at  the  conclusion,  amounted  to  or  exceeded  the  value  of 
IQL  it  should  not  bind  unless  the  requisites  there  ineiH 
tiooed  were  compUed  with.  The  danger  of  false  testi- 
mony is  quite  as  great  where  the  bai^n  is  ultimately 
of  the  value  of  10/.  as  if  it  had  tieen  originally  of  that 
amoont^  It  must  therefore  be  considered  as  one  con- 
tjmct  within  tbe  meaning  of  the  act.  With  reqieet  to 
the  exception  in  the  seventeenth  section,  it  may  perhaps 
have  been  the  intention  of  the  l^dature,  to  guard 
against  mistake^  where  the  parties  mean  honestly  as  well 
as  against  wilful  fraud ;  and  the  things  required  to  be 
done  will  have  the  effect  of  answering  both  those  ends^ 
The  words  are,  **  except  the  buyer  shall  accept  part  of 
the  goods  so  sold,  and  actually  receive  the  sape,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  of 
.pajmeot,  or  that  some  note  or  memorandum  in  writing 
of  tbe  said  bargain  be  made  and  signed  by  the  parties 
te  be  charged  by  such  contract,  or  their  agents  there- 
unto lawfully  authorised."  Each  of  those  particulars 
either  shews  the  bargain  to  be  complete  or  still  further, 
that  it  has  been  actually  in  part  performed.  The 
change  of  possession  does  not  in  ordinary^ cases  take 
pkoe  until  the  completion  of  the  bargain :  part  payment 
also  shews  the  completion  of  it ;  and  in  like  manner  a 
note  or  memorandum  in  writing  signed  by  the  parties 
fdainly  proves  that  they  understood  the  terms  upon 
^whjch  they  were  dealings  and  meant  finally  to  biud 
themsdves  by  the  contract  therein  stated.  In  the  pre- 
sent case  there  is  nothing  to  shew  that  some  further 
arrangement  might  not  remain  unsettled  iifter  tbe  price 

for 
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1838.  ibr  each  article  had  been  agreed  upon.  Tbeve  was 
""""^  neither  note  nor  memorandum  in  writing;  no  part  of 
agamtt  the  price  was  paid,  nor  was  there  any  such  ouinge  of 
possession  as  that  contemplated  by  the  statute.  Upon 
a  sale  of  specific  goods  for  a  specific  pricey  by  parting 
with  the  possession  the  seller  parts  with  his  lien*  The 
statute  contemplates  such  a  parting  with  the  possessioa ; 
and  therefore  as  long  as  the  seller  preserves  his  control 
over  the  goods,  so  as  to  retain  his  lien,  he  prevents  the 
▼endee  from  aocepting  and  receiving  Ifaem  as  his  own, 
within  the  meaning  of  the  statute.  . 

BssT  J*  It  was  formerly  considered  that  a  diiivery 
of  the  goods  by  the  seller  was  sufficient  to  take  a  case 
out  of  the  seventeenth  section  of  the  statute  of  frauds ; 
but  it  is  now  clearly  settled,  that  there  must  be  an  ac- 
ceptance by  the  buyer,  as  wdl  as  a  delivery  by  the  sel- 
ler. The  statute  enacts,  that  where  the  baigain  is  for 
something  to  the  value  of  i(tf.  it  shall  not  bind,  unless 
something  unequivocal  has-been  done  to  shew  that  the 
contract  is  complete.  Nothing  of  that  kind  having 
been  done  in  this  case,  if  the  dealing  is  to  be  consideMd 
as  one  entire  transaction,  it  is  clear  that  the  plaintiA 
cannot  recover :  whatever  this  might  have  been  at  the 
beginning,^  it  was  clearly  at  the  close  one  bargain  for 
the  whole  of  the  articles.  The  account  was  all  made 
put  together,  and  the  conversation  about  disoount  was 
with'  reference  to  the  whole  account.  It  is  therefore 
very  distinguishable  firom  Emmirson  v.  Hedis,  where 
a  complete  bargain  was  made  as  to  each  article^  as 
soon  as  the  auctioneer  had  signed  his  name  to  it. 

Rule  dischar;^;ed. 
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Whitelegg  agamst  Richards,  (a)  saiwrd^^, 

nrinS  was  a  writ  cf  error,  upon  a  jodgment  given  in  Dedwydoo 
tbe  Coart  of  Common  PIcas»  on  demurrer  to  a  de-  defendMit, 
daration.    The  subsUmoe  of  tbe  pleadings  is  stated  in  ^£^^1^ 
the  judgment  delivered  by  the  Court.     The  case  was  I^^^^*^" 


inttoding  to 
injure  the 

Campbdlj  for  |tie  plaintiflp  in  error.    The  substance  pbintifl;  uid  to 

CMne  one  S*  C*. 

of  the  complaint  in  the  declaration  is,  that  the  defendant  in  ouiody  ■* 
ben^  fm  officer  of  the  court  for  the  rdlief  of  insolvent  pudntiff;  to  be 
debtors,  and  maliciously  intending  to  cause  the  debtor  J^^^  ^^ 
detained  in  custody  at  the  suit  of  tbe  phuntiff  to  be  di»-  ^2!^^°^ 
charged,  issued  an  <irder  for  his  discbarffe^  whereby  the  ^^^fS*^  ^^ 
plundif  loBt  all  means  of  recovering  his  debt.    Tbe  f»|lL?^'"^ 
iMoiiig  of  Aat  order  was  a  wrongfid  aet  by  the  defend-  •&  ordar,  pur. 
ant^  and  the  plamtiff  has  susttuned  a  temporal  damage  mn&tfnm 
by  losing  the  body  of  his  debtor,  which,  according  to  purporting  tbnt 
BaUer  J.,   be   had  a  ri^^t  to  keep  every  hour  till  ^^Ji^S^^ 
the  debt  is  paid.    Plank  r.  Jndenan.  (b)    Jn  Com.  Dig.  ^^^ 
tit  Action  tgm  the  Case  fir  Deeeit^  (A  6.\  it  is  laid  jjj^j^ 
down,  «that  sndi  action  will  lie  if  an  officer,  beimr  ftct,theeoun 

^  »  o  didnotpio* 

entrusted  by  the  law,  act  de^ftioe  in  bis  office ;"    or,  nounceany 


if  the  escbeator  return  a  writ  directed  to  him,  without  gifo  Miyati. 


thorityto 
defendant 


to 


ttsuetbeeme^  lyfrenon  whereof  the  prisoner  wm  diidieiged  flvm  cuHody :  Held,  upon 
error,  bniugfat  upon  e  judgment  of  C.  P.,  given  for  defendant  upon  demurrer  to  the  de- 
danition,  that  it  waa  not  ncifmary  to  arer  that  tbe  order  had  been  i0t  aside  I7  the  oourt^ 
ftnr  die  oirdcr  was  to  be  considered  the  act  of  the  officer,  and  not  of  tbe  court. 

(a)  See  the  fiial  count  of  the  dechntion  set  out  at  length  in  8  Br^dm  ^ 

(h)  5  Tfrm  Bep.  37. 

making 
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1898.       makiiig  an  inquest,  though  he  be  an  officer  of  record* 


WiixrxLssa 


^  Soy  if  the  under  escheator  make  a  return  different 
<«maf  from  the  office  found  by  the  escheator/'  And  in  tit. 
Action  upon  the  Caujor  Misfeazancef  (A  I.),  it  is  laid 
dowU)  **  that  an  action  upon  the  case  lies  against  an 
officer  fer  a  misfeazance,  as  if  an  officer  misdemean  him- 
self by  any  fidsity."  <<  So^  if  a  prothonotary  of  C.  B. 
award  a  supersedeas  irregularly  to  process,  upon  which* 
JL  is  arrested  at  the  suit  of  another/'  And  Lfd* 
Wjfckf  96.  is  referred  to.  That  was  an  action  by  Sir 
Edward  Smithy  Bart.,  v.  Wvtford^  the  prothonotary,  for 
issuing  a  writ  of  supersedeas,  in  consequence  of  which 
one  E.A.^  whom  the  plaintiff  had  caused  to  be  arrested, 
was  discharged,  without  baifi,  or  any  appearance  being 
entered  with  the  filazer.  The  declaration  in  the  present 
case  follows  precisely  the  precedent  to  be  found  in 
Ljutvydu  The  dedaration  there  did  not  contain  any 
averment  that  the  supersedeas  was  set  aside  ibr  irre- 
gularity. It  is  true,  that  in  that  case  the  plaintiff  .was 
nonsuited,  for  not  entering  the  issue  in  due  time; 
and,  therefore,  the  question,  whether  the  action  was 
maintainable,  could  not  have  arisen,  either  upon  motion 
,  in  arrest  of  judgment  or  in  error.  Lord  Chief  Baron 
Cbmyn,  however,  lays  down  the  proposition  broadly, 
that  the  action  is  maintainable.  In  Herbert  v.  Paget  (a) 
it  was  hdd,  by  two  judges,  that  the  action  lies  against 
the  cttstos  brevium,  who  keeps  the  records  in  his 
office  so  negligently,  that  they  are  altered,  though 
they  do  not  appear  to  be  so  by  his  consent;  and 
attorneys  have  always  recourse  to  the  records  there. 
And  this  opinion  of  the  two  judges  is  referred  to  with 

(a)  lZ€i>ms,64. 

appro- 
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approbation  by  Lord  Chief  Baron  CannfnSf  in  his  Digesif  1893. 
dc  Action  vpon  the  Case  for  Negligence^  (A  £•) ;  and  in 
the  same  title  he  hys  it  down  in  the  words  used  by 
Lord  HoUf  in  Ashby  v,  fVhiie  (a),  that  in  every  case 
where  an  officer  is  entrusted  by  the  common  law  or  by 
stato^  an  action  lies  against  him  for  a  nqrlect  of  the 
dn^  of  his  office.  In  Dongas  ▼•  Yattop  {b\  Lord 
MragBrW  intimates  an  opinion,  that  an  action  cm  the 
case  woold  lie  against  the  chief  derk  of  this  court  ibr 
not  entering  a  judgment,  after  he  had  recdved  his  fees 
for  so  doingi  by  a  purdiaser  who  should  have  become 
liable  to  it,  and  had  searched  the  roll  without  finding  it 
entered  up.  The  material  distincticm  in  such  cases  is  be- 
tweoi  ministerial  and  judicial  offices.  IxkSchinoUiv.Bum" 
sted  {c\  an  action  was  held  to  be  maintainabler  against 
the  commissioners  of  the  lottery  for  withholding  a  prize 
agamst  the  person  entitled  to  receive  it;  andin  thatcase 
matice  was  not  alleged.  In  Harmon  v.  Tappenden  {d)  it 
was  hekt  that  an  action  would  not  he  against  individuals 
Ibr  acts  erroneously  dcme  by  them,  in  a  corporate  cqm* 
city,  fiom  which  detriment  happened  to  the  plaintiff; 
hoi  Laaarence  3.  there  intimated  an  opinion  that  the 
action  might  have  been  maintained  if  it  hud  been  proved 
that  the  defendants,  intending  to  injure  the  plaintiff,  had 
wilfully  and  malicionsly  done  the  act  eomfdained  of. 
Dreme  v.  CoulUm  (e)  and  i^aardY.  Sergeant  (/)  are  au- 
thorities to  shew  that  an  all^ation  that  the  defendant, 
**  knowing,  &C.,  and  wnmgfully  intending  to  injure  the 
plaintijE^"  amounts  to  an  allegation  of  malice.  But,  in 
the  present  case  malice  is  expreaKly  alleged. 


(•)&ft.l8.  (6)  2A(iT.729. 

(c)  6  r.  Jl.  646.  Id)  1  JBtut,  561. 

(t)  1  Mm,  569.  (/)  I^  Se7. 


It 


RlCBAKM. 


48  CASES  w  TRINITY  TERM 

1898.  It  was  coDtended  in  ibe  ocmit  Mow,  tb*t  the  {dai|i« 

w^^^o  ^  ^^  snstained  no  damage,  iuasmileh  as  he  could 
have  no  interest  m  his  debtor's  detentioHi  wfaeOf  in 
pursuance  of  the  act>  he  had  a^goed  all  his  present 
and  future  effects  to  bv  creditors^  The  imprisooment 
of  the  debtor  is  considered  ia  law  aa  a  satisfiietion  to 
the  creditor.  The  debtor  still  remained  in  custody  in 
execution  et  the  suit  of  the  plainliff.  For  die  1 6. 4. 
c.  119.  ^  18.  enacts,  *^  that  in  the  cases  thecein  men- 
tiooedf  the  debtor  is  not  Co  be  discharged  until  he 
shall  ha^e  been  in  custody  at  the  suit  of  the  creditor, 
fur  any  period  not  exceeding  two  years*''  Under  this 
section  the  court  ordered  the  dditor  to  be  confined 
two  years*  This  objeetion  does  not  apply  to  the  last 
coiuit  («)  The  proceedings  in  the  insolvent  debtor's 
court  are  not  there  mentioned  Besides,  an  action 
will  lie  egeipst  a  sheriS^  for  the  esci^  of  a  person 
arrested  upon  au  eaopommuDieato  capiendo  issued  in  a 
suit  for  non-iaayment  of  tithes,  SB^tper  v.  Mourn  {b) ; 
or  of  a  peraon  in  custody  upon  a  capias  uriagatnm  after 
outbwryupou  mesne  process,  Chaiev«C%as^p»9s(e);  or 


(a)  Iluift  oount  diaigcd  lliat  dM  MMidtm  WM#  eMLoftlMCoi|rl»  ACi» 
and  that  S.  C  wm  in  euflody  of  the  keeper  of  fMictuUr  gtol  for  certun 
damages,  to  wit,  &c.,  yet  defendant  so  being  such  clerk,  well  knowing 
tbo  priiii^  bnt  not  legvdlng  the  duty  aT  liii  oflieo  as  sncli  dctk,  and 
wrongfully  and  milirinntjy  oonbit iog  sad  intending  Co  li^finv  Ifaa  plain« 
tiflTin  this  behalf,  and  to  cause  the  said  8.  C  forthwith  to  be  disdiaiged 
from  custody,  and  to  deprive  the  plaintiff*  of  the  means  of  rccoTering  his 


wrongfully  made  out  and  issued  an  order,  puxportiog  to  be  an  ordff  fiom 
the  said  oourt,  &c,  and  purporting  that  the  said  court  did  order  that  the 
prisoner  be  disdiarged  ftom  custody  |«  to  the  plaintiff,  wheraa  in  truth 
the  court  did  not  pronounce  any  sudi  order,  or  give  any  authority  to  the 
defendant  to  make  out  or  write  the  lame^  by  means  iiAmnA  ^^ 
(6)  9Xd.  Btym.  ^8$.  (c)  SAn  SOCK 

8  of 
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of  i»e  committed  by  commissioneni  of  bankrupt  fivr       1823. 
refnsing  to  answer  interrogatories.    Barnes  v.  Careif.  {a)  ■ 

In  all  these  cases  the  par^  was  in  custody  for  the  con-       ^ain^ 
tempty  yet  the  action  was  held  to  be  maintainable  by  the 
plainrifls  in  the  original  suits* 

The  court  below  pronounced  judgment  in  fiivour  of 
the  defendant^  on  the  ground  that  the. order  mentioned 
in  the  dedaration  was  to  be  conridered  the  act  of  the 
oomt  It  is»  however,  expressly  averred,  not  only  that 
the  defisndant  made  the  order  without  any  authority 
from  the  court ;  but  that,  in  truth  and  in  bid,  the  court 
did  not  at  any  time  pronounce  any  such  order*  The 
word  **  order''  means  only  a  paper  in  the  form  of  an 
order.  It  is  not  an  act  of  the  court ;  it  is  delivered  out  by 
the  officer.  In  actions,  indeed,  between  third  persons,  the 
ordor,  signed  by  the  proper  officer  of  the  court,  may  be 
pnnii  &cie  evidence  of  an  act  done  by  the  court ;  yet, 
in  an  action  against  the  officer  himself  for  wrongfully 
making  nch  an  order,  it  cannot  be  competent  to  him 
who  baB  wrongfully  made  the  ord^  to  say  that  it  is  the 
Older  of  the  court.  It  might  have  been  contended, 
if  the  case  had  gone  to  trial,  that  the  only  admissible 
endenoe  to  shew  that  the  order  was  not  the  order  of 
the  court,  was  the  rule  to  set  it  aside,  but  non  constat 
that  such  rule  might  not  hftve  been  produced  if  the 
caie  hadgone  to  triaL  It  cannot  be  necessary  to  set  out 
the  evUence  in  the  declaration  Besides,  suppose  the 
CHder  to  have  been  issued  the  last  day  of  the  five  years 
Cor  which  the  court  was  established  6y  thef  act  of  parlia- 
ment, no  applicaticm  in  that  case  could  have  been  made 

(a)  Moore,  SS4.     1  MoUt^s  Jlip.  47.    2  Buiihr.  2SG. 

VoL.n.  E  to 


50 


CASES  IN  TRINITY  TERM 


lass. 


Whj 

agamM 

BlCHAMM* 


to  set  it  aside;  yet  surdy  sn  action  for  raaKdoudy  i^ 
suing  it  would  have  been  maintiunable.  An  action 
will  lie  for  maliciously  suing  out  a  wiit|  although  the 
writ  be  not  set  aside;  yet  the  writ  itsell^  in  that  case^ 
will  be  a  justification  to  the  gaoler  for  detaining  the 
party  in  custody;  k  fortiori,  aft  action  for  malictously 
issuing  such  writ  will  lie  against  an  officer  of  the  court, 
whose  peculiar  duty  it  is  not  to  abuse  its  process. 


Talfimrd^  oontriL  The  general  principle  roBj  be  con* 
ceded,  that  an  action  is  mdntainable  agwist  an  officer 
of  a  court,  for  maliciously  issuing^  without  authority,  a 
paper  purporting  to  be  an  order  of  the  court.  It  may 
also  be  conceded,  that  a  sufficient  damage  is  alleged 
(espedaUy  in  the  last  count)  to  maintam  the  action. 
But  the  judgment  6f  the  court  bdiow  may  be  snpporied, 
upon  the  ground  that  the  order,  upon  the  fiice  of  the 
declaration  must  be  considered  the  act  of  the  court 
It  is  alleged  that  the  defendant  was  a  clerk  and  an 
officer  of  the  court;  and  that  it  was  Ins  duty,  as  such 
officer,  to  issue  an  order  of  that  court,  ordering  that  the 
prisoner  should  be  discharged.  The  moment  such  order 
was  signed  and  issued  by  him,  it  became  the  act  of  the 
court,  and  it  wodd  continue  the  act  of  the  court  until 
set  aside;  and  the  I  6.4.  c.  119.  s.21.  expressly  di* 
rects  that  the  court  shall  order  that  the  prisoner  be 
discharged.  The  declaration,  therefor^  in  this  case^ 
ought  to  hare  contained  an  averment  that  the  order  was 
set  aside.  Tlie  case  in  Lutwych  is  no  authority,  inas* 
mudi  as  the  judgment  was  given  for  the  defendant.  The 
present  dedafZition  puts  the  intention'  of  the  Judges,  in 
pronouncing* the  order,  as  a  question  for  the  jury,  and 
.3  seU 
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«rts  up  that  mippofled  intention  againsl  the  order  whieh       1826, 
is  the  act  of  ^  coort.  T— 

WHinUGO 

Gtr.  adv.  xjuU*     ^^^!^y^ 

ABBtm  C  J.  BOW  deliviered  the  judgment  of  the 
Cooit. 

This  case  was  argued  before  us  in  the  oonrse  of  the 
preseot.  term.  It  is  a  writ  of  enor  btonght  on  a  jadf- 
meiit  given  in  the  Court  of  Common  Pieas  in  an  actioii 
on  the  case.  The  judgment  of  that  conrt  was  in  &Tonr 
of  the  defendant  in  the  action,  and  the  pbintiff  below  is 
also  the  {duntiff  in  mror.  The  dedaration  alleges  in 
sobatanee^  that  the  defendant  was  the  deric  of  the  ooort 
fer  the  relief  of  insc^ent  debtors ;  and  diat  bdng  sodi 
derky  and  wrongfully  and  maliciously  hatending  to  in- 
jure the  (riaintifl^  and  to  cause  one  Ckodton^  ^tibo  was  in 
custody  1^  the  smt  of  the  phiintifl;  to  be  forthwith  dis- 
charged out  of  custody  without  pi^^ing  the  plaintff  Us 
I  aad  costs,  and'  to  deprive  the  plaintiff  of  the 
of  reoorerhig  the  same^  wrongfidly  and  unlaw- 
fhliy  wrotc^  made  out,  and  issued  an  order,  purporting 
to  be  an  oider  fironi  the  couit  for  the  rdief  of  insdvent 
debtors,  entitled,  ^  In  the  matter  of  the  petition  of 
Sirettdl  ChorUan^**  and  directed^  to  die  gaoler  of  Lim^ 
ctuter^  and  purporting  thereby  that  the  said  conrt  did 
order  diat  the  prisoner  'should  be  discharged  from 
custody,  as  to  the  plaintiff,  at  wiiose  suit  he  was  d^ 
tained ;  whereas  Jn  truth,  and  in  fact,,  the  said  court  did 
not  pronounce  any  such  order,  nor  give  any  audiority  ' 
to  the  defendant  to  writer  make  out,  or  issue  the  same* 
By  means  whereof  the  said  order  bdng  exhibited  to  the 
gaoler,  Choilion  was  cKscharged  fiK)m  custody  against 
the  win  of  the  pkintiff,  the  debt  and  damages  being 

E  2  unsa- 
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182S.  unsatisfied,  by  means  whereof  the  plaintiff  has  been 
Whimlioo  gf^^ly  injur^i  and  lost  all  means  of  enforcing  payment 
-g^J^j^  from  ChorUon.  This  may  be  taken  as  the  substance  of 
all  the  counts  of  the  declaration ;  but  it  further  appears 
by  some  of  them,  with  more  or  less  particularity,  that 
ChorUon  had  beoi  brought  up  before  the  justices  at  the 
quarter  sessions  at  Lancaster^  and  had  been  by  them 
adjudged  to  remain  in  actual  custody  for  two  years  at 
the  suit  of  the  plaintifi^  before  he  should  be  discharged 
from  custody  by  virtue  of  the  act 

On  the  argument  before  us,  some  authorities  were 
quoted  to  shew,  that  an  action  upon  the  case  may  be 
maintaiBed  against  an  officer  of  a  court  for  a  falsity  or 
misconduct  in  his  ofiice,  whereby  a  party  sustains  a 
special  damage ;  and  that,  in  this'  case,  a  damage  was 
plainly  shewn  by  the  loss  of  the  means  of  enforcing  pay- 
ment from  the  debtor,  as  in  actions  against  sherifis  or 
gaolers  for  an  escape. 

It  is  not  necessary  to  repeat  the  authorities  quoted. 
The  general  principle  was  not  controverted.  But  on 
•the  part  of  the  defendant,  it  was  insisted  that  the  order 
mentioned  in  the  declaration  must,  upon  this  declaration, 
•be  understood  to  be  the  act  of  the  court,  although  the 
writing  might  not  be  conformable  to  the  words  pro- 
nounced by  the  court;  that  the  order,  therefore,  would 
be  in  force  until  it  should  be  set  aside  by  the  court ;  and, 
•consequently,  that  the  action  could  not  be  maintained 
without  an  averment  that  it  had  been  in  fact  set  aside. 

It  is  not  necessary  to  consider  whether  this  conse- 
quence would  follow  legitimately  from  the  premises, 
supposing  the  premises  tb  be  correct,  because  we  are 
all  of  opinion  that  the  premises  are  incorrect;  and  we 
think  that,  upon  this   declaration,  the  instrument  in 

question 
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question  must  be  understood  and  taken  not  to  be  the        1823. 
act  or  order  of  the  court.     The  intention  of  the  de-  ' 

fendant  in  writings  making  out,  and  issuing  this  instru->  agahut 
ment,  is  charged  to  have  been  wrongful  and  malicious. 
The  act  of  writing,  making  out,  and  issuing,  is  charged 
to  have  been  wrongful  and  unlawful;  and  there  is  a 
positiye  and  formal  averment,  not  only  that  the 'court 
did  not  pronounce  any  such  order,  but  also,  that  the 
court  did  not  give  any  authority  to  the  defendant  to 
write,  make  out,  or  issue  the  same.  Whether  these 
allegations  can  or  cannot  be  proved,  is  quite  a  distinct 
matter,  and  a  matter  with  which  we  have  at  present  no 
concern.  It  is  true  that  the  instrument  is  called  an 
order,  purporting  to  be  an  order  of  the  cour^  and 
purporting  that  the  court  did  order  the  discharge  of 
ChorlUm  :  but  looking  at  the  whole  declaration,  and  ad- 
verting to  the  other  allegations  that  have  been  noticed, 
we  think  the  word  **  order,'*  as  here  used,  must  be 
understood  to  denote  the  form  only  of  the  instrument. 
Thus^  the  statute  against  forgery,  45  6.  3.  c.  89.,  men- 
tions the  forging  of  any  will,  testament,  bond,  warrant, 
or  order,  for  payment  of  money,  bank  note,  bank  bill  of 
exchange,  and  many  other  instruments.  And  the  legis- 
lature must  in  this  statute,  as  in  many  others  that  have 
passed  on  the  same  subject,  be  understood  in  mentioning 
these  instruments,  to  speak  of  them  as  being  such  in 
form  only,  for  a  forged  instrument  cannot  be,  injacty  a 
testament,  bond,  warrant,  order,  or  bank  note,  and 
all  this  is  conformable  to  the  common  languajge  and 
understanding  of  mankind.  For  this  reason  we  are  of 
opinion  that  the  judgment  ought  to  be  reversed. 

Judgment  reversed. 
E  3 
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^^ft^f  The  King  against  Jouffs. 

Aregniar  /^UO  warrantO|  calling  upon  the  defendant  to  shew 
twenty  yean^      ^^  uDon  what  anthoritv  he  claimed  to  exercise  the 

iineiptcined 

anduDooDUft-  office  of  oiayor  of  the  borough  of  Petersfield.  Plea, 
cMDttoummQt  ihBXPeter^ld  is  an  ancient  borough;  and  that  from 
A^^^iJ^^f  time  immemorial,  there  hath  been  a  court  leet  or  view 


'^  of  frankpledge  bolden  in  and  for  the  borough,  on,  &c. ; 

^  ^  and  that  the  jury  sworn  and  serving  at  that  court,  have^ 

•  court  iwt  presented  a  fit  person  to  be  mayor  of  the  borough  for 

cortam  penons  ouc  whoIc  vcar ;  and  that  the  person  so  presented,  hath 

to  tbt  bttlHr,  to  * 

be  rammooed  always  been  sworn  in  at  that  court  before  the  steward, 
ft  good  ontMu  and  being  so  presented  and  sworn,  hath  executed  the 
office  of  mayor  for  one  year;  that,  at  the  court  leet 
duly  holden  on.  Sec.  certain  persons,  (naming  them,) 
good  and  lawful  men,  &c.  were  then  and  there  duly 
sworn,  as  and  for  the  jury,  then  and  there  to  serve  as 
the  jury,  and  did  serve  as  the  jury  at  the  said  court ;  and 
beii^  so  sworn,  and  so  serving,  presented  defendant  to 
be  mayor ;  and  that  he  being  so  presented,  was  duly 
sworn  before  tlie  steward,  and  by  virtue  of  the  premises 
claimed  to  be  mayor.  To  this  plea  there  were  eighteen 
replications,  but  the  eighth  only  was  material,  viz.  that 
the  court  leet  of  the  said  borough  have  Immemorially 
•presented  a  fit  person  to  be  baillQ^  who  .is  always  at- 
tendant  upon  the  court.  That,  at  the  court  mentioned 
in  the  plea,  the  steward  nominated  the  fourteen  persons 
mentioned  'in  the  plea,  who  served  on  the  jury,  and 
issued  his  precept  to  the  bailiff  to  summon  those  persons ; 
aild  that  the  bailiff  did  accordingly  summon  them: 

whereas, 


Th^Koro 

Mgmm 


IN  THE  Fourth  Year  of  GEORGE  IV. 

wfaeraas,  by  the  law  of  the  land,  the  steward  ihonU  1823. 
haye  itfued  his  prec^  to  the  bailiff  to  •ammon  a  juryi 
and  the  particolar  penons  should  have  been  selected  by 
the  baili£  Bqeinder^  that  from  time  immemorial  the 
steward  has  been  used  to  nominate  the  jurors.  Issue 
thereon.  At  the  irial  before  BwrmtghJ^  at  the  last 
Sommer  assizes  for  the  county  of  Hampshire^  the  de- 
lendant  proved}  that  for  more  than  twenty  years  the 
precept  to  the  bailiff  had  always  contained  a  list  of 
persona  whom  the  steward  directed  him  to  summon  as 
jorarste  No  evidence  was  given  for  the  crown  to  shew 
that  any  other  practice  had  ever  prevailed  in  the 
boroogh.  The  learned  Judge  told  the  jury,  that  dight 
evidence^  if  unamtradioted,  became  cogent  proof;  and 
they  fiaind  a  verdicr  for  the  defendant.  In  Mkhadmas 
term  PeU  Serjt  obtained  a  rule  nisi  for  a  new  trialf  on 
die  ground  that  there  was  not  sufficient  evidence  to 
warrant  the  finding  of  the  jury;  or  to  enter  judgment 
for  the  crown,  mm  abgkmie  vertdkio^  on  the  ground  that 
the  custom  set  oot  in  the  rqoinder  was  bad  in  law. 

Searleitp  Adaoh  Q*  ^*  Williams^  and  Meremeather^ 
shewed  cause.  The  evidence  was  quite  sufficient  to 
warrant  the  finding  of  the  jury*  The  commencement 
of  the  practice  was  not  shewn;  and  th«refore^  in  the 
absence  of  any  prpof  to  the  contrary,  it  must  be  pre- 
sumed that  the  custom,  whidi  h(ul  existed  for  more  than 
twen^  years,  had  existed  from  time  immemoriaL  In- 
deed, all  the  evidence  bebg  for  the  defendant,  a  verdiflt 
for  the  crown  must  have  been  wrong.  As  to  the  second 
pdnt,  it  is  only  necessary  to  advert  to  the  nature  of 
the  court  leetf  in  order  to  shew  that  there  is  no  ground 
for  this  application.  The  court  leet  is  derived  from  the 
E  4  sheriff's 
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IMS.  flherifip's  tourn,  and  its  jurisdiction  is  the  same,  (a)  In 
^^^  the  tonrn  the  sheriff  is  judges  and  nominates  the  jury ;  in 
the  leet  the  steward  is  in  the  place  of  the  slieriff ;  why 
then  should  he  not  exercise  the  same  power  ?  At  com- 
mon  law,  all  resiants  were  bound  to  attend  the  court 
without  summons ;  and  when  they  yirere  assembled,  the 
sheriff  nominated  a  jury.  If  in  order  to  secure  a  suffi- 
cient attendance,  he  sent  his  bailiff  to  summon  the 
resiants;  there  was  nothing  ill^al  in  that;  and  he  might 
select  the  jury  from  those  summoned*  In  the  leet  the 
rules  were  the  same ;  and  the  steward,  in  case  of  a  de» 
fidency,  might  even  swear  on  the  jury  a  stranger  hap- 
pening to  be  present,  {b)  Suppose,  instead  of  desiring 
the  bailiff  to  summon  certain  persons,  he  had  ordered 
him  to  sununon  all  resiants ;  when  they  came^  the  steward 
certainly  would  be  the  proper  person  to  nominate  the 
jury.  Indeed  the  law  does  not  recognize  a  sheriff^s 
bailiff  but  considers  all  the  acts  of  the  latter  as  done  by 
the  sheriff  himself.  In  many  instances  besides  the  touni, 
the  sheriff  nominates  the  jury  and  presides  as  judge; 
as  in  writs  of  re*disseisin  and  writs  of  inquiry.  In  this 
particular  case  the  steward  was  manifestly  more  inde- 
pendent than  the  bailiff,  for  the  hitter  is  annually  elected 
by  the  leet  jury :  it  would  therefore  be  very  singular  if 
he  were  to  be  entrusted  with  the  selection  of  that  jury. 
Crane  v.  Holland  (c)  shews,  that  bif  custom  the  same 
person  may  summon  the  jury  and  act  as  judge;  and 
here  such  a  custom  is  found  to  have  existed  from  time 
immemorial.  There  is  not,  therefore,  any  pretence  for 
entering  judgment  for  the  crown.' 


(a)  Com.  JHg.  LeH  (Q).  (h)  1  JUO.  Mr.  C^mri  ( Y),  |»L  1. 

(c)  Crv.  Cor.  138. 
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pat  Seijt,  Gasdee,  OoUmath  md  Carter^  oontriL  If 
was  incumbent  on  the  defendant  at  the  trial  to  proves  xbTl&M 
that  a  custom  for  the  steward  to  nominate  the  jury  had  jjg'^^ 
cgckted  from  time  immemorial.'  The  mere  practice  filr 
twenty  years  past  was  insiiflBiaent  to  raise  such  a  pre* 
somption,  or  to  justify  the  opinion  expressed  by  the 
learned  Judge,  that  such  evidence  upcm  such  an  issite 
was  cogent  proof  But  whatever  may  be  the  (^ 
nioD  of  the  Court  upon  that  point,  the  custom  its^ 
is  unreasonable  and  bad.  The  I  22. 3*  c.  4.  shews  that 
tlie  bailiff  is  the  proper  officer  to  appoint  the  juiyt  fer 
it  imposes  a  penalty  upon  him  for  returning  improper 
persons.  Now  heconld  have  no  power  over  the  return  if 
merdy  a  summoning  officer.  The  1 1  jFT.  4.  c.  9.  does 
not  in  terms  apply  to  courts  leet,  but  it  does  in  prin^ 
ciple;  andenactSi  that  the  bftilift  of  franchises  are  to  r^ 
turn  the  inquest,  without  the  nominaiion  of  any.  [£ra{- 
nyd  J.  That  act  does  not,  take  away  from  isny  the 
authority  which  they  had  before.]  The  precedent  given 
by  Scrqggs  C.  J.  for  a  precept  to  the  bailiff  for  assein- 
Ming  the  court,  shews  that  the  bailiff  is  the  proper 
person  to  sdect  the  jury,  (a)  lAbbM  (X  J.  All  yoor 
argument  proceeds  upon  this  ground,  that  beeanse  the 
thing  may  be  done  in  one  way,  it  cannot  be  done  in  any 
other.]  If  the  nature  and  jurisdiction  of  the  court  leet 
are  considered,  it  will  be  found  that  the  bailiff  not  only 
sM^,  bnt  mua  sdect  the  jury.  At  common  law  it  had 
•joriadicdon  over  all  capital  offences  except  homioide; 
and  although  that  power  has  been  restrained  by  Mag, 
Car,  e,  17.,  and  Westmif  2.  c  18.,  still,  if  the  custom  heie 
set  up  be  good  now,  it  must  have  been  good  before  the 

(a)  Sfs  Scrmn  en  Copyhold  Ttnmnh  &<•  vol-  u*  P*  ^9. 

passing 
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I82&  psniqg  of  those  atatutes.  Butit  cannot  be  reeaottdble 
"^"^  that  the  judge  of  a  criminal  court  having  such  ample 
^  agabm  '  jurisdtctioD^  should  have  the  power  to  select  the  juiy 
^^'"^  gad  dedde  upon  the  challenges.  [JUM  C.  J.  The 
leet  jury  is  rather  in  the  nature  of  a  grand  JuryJ  Still 
the  argpunent  appUes^^  unless  it  be*  si^posed  daat  in 
fiMrmer  times  the  grand  andJtraverse  juries  were  returned 
by  di&rent  persons.  There  could  be  no  challenge  to 
the  arrajy  for  that  can  onty  be  on  Ihe  ground  of  un- 
indifferency  in  the  returning  officer.  Such  is  the  con^ 
sequence  of  the  sheriff  beii^  judge  in  re^hssMsin.  Filx, 
NaUBrea.  188.n.  That  the  bailiff  is  the  proper  officer 
also  appears  from  the  prior  of  JUbn^gue's  case  {a\  re- 
cognised in  B/oIPs  Abr.  (6),  and  BvooHi  Abr*  (c),  where 
the  chaige  against  the  defendant  (a  bailiff)  was,  not  that 
Ig  Qitskm  he  was  bound  to  retuni  the  pand^  but  that 
lie  was  the  proper  common<Jaw  officer  to  perform  that 
duty» and  had  neglected  it;  «nd in  fSnnit.  P.  C.  (iQitis 
eaidy  that  the  sheriff  may  fine  the  bailiff  for  refiising  to 
asake  apand»  whidi  would  be  idwurd,  if  the  bailiff  were 
not  the  pioper  person  to  execute  that  duty.  The  only 
inftnnocw  in  which  power  is  given  to  a  judge  to  interfere 
with  the  nomination  of  a  jury»  are  by  S £f.8.  ^.  12.9 
which  enables  him  to  w>form  a  panel  in  openoourtyand 
1  JElw.  <^  1 7.  s.  10«9  which  gives  power  to  summon  a  second 
jury  to  proceed  instantly  in  ease  of  improper  conduct  i|i 
the  first.  In  r&<lisseisin»  which  has  been  mentioned*  the 
sheriff  and  conmer  are  judges^  not  the  sheriff  ahme. 
Besidesi  the  sheriff  is  a  public  officer  responsible^  to  the 
crown ;  whereas  the  steward  is  the  creature  of  the  lord. 


(a)  7  if.  6.  IS  b.         (6)  S19.  T.  pL  S. 

(c)  XttI,  14.  {(i)  S.  S«  c  10.  «.  IS.  7th  edit. 
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who  u  entitled  to  all  fiaet  and  mmtmmatL    In  Jfboi       ts^$^ 
w.LomU{a)  it  was  deddfid,  thiit  a  coftom  fior  tbe  ooorl       ■ 
leeC  to  amerce  for  a  private  inqaiiy  done  to  the  lord  was       agakui^ 
bad|  &r  tbat  would  make  him  jodge  in  his  own  case.      '<«n^ 
Here^  the  stewiurd  presides  in  the  place  of  the  lord;  and 
ifheconld  select  the  jury  who  are  to  make  presentments 
and  impose  ameroementi^  the  lord,  being  cntitied  to  thenif 
woold  virtnally  be  judge  in  his  own  case.    A  custom 
producing  that  eflbct  is  therefore  unreasonable  and  void* 

Abbott  C  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  There  is  not  any  ground  for  a  new 
tiiaL  Upcm  the  evidence  gtwih  uncontradietedy  and 
unexplained}  I  fMfi^  the  learned  Judge  did  right  in  tell* 
ing  the  Jury  that  it  was  cogent  evidence^  upon  which 
they  mi|^t  find  the  issue  in  the  affirmative.  If  his 
expression  had  gone  even  beyond  that»  and  had  rp^ 
eommeadBd  them  to  fiud  such  a  verdict,  I  should  have 
thooj^t  that  the  reconunendadon  was  fit  and  proper. 
A  regalar  usage  for  20  year%  not  ezidained  or  con- 
tndictedp  is  tbat  upon  which  many  private  and  public 
rights  are  hd^  there  being  nc»dung  in  the  usage  to 
contravene  the  public  policy.  Takings  therefore^  the 
ime  to  be  properiy  foundt  we  must  consider  that  by 
the  immemorial  cuatom  of  this  court  leet  the  steward 
has  been  m  the  habit  of  pointing  out  lo  the  bailiff  the 
persons  who  are  to  be  summoned  on  the  jury.  If  that 
custom  be  agsinst  any  known  nde  or  principle  of  law» 
it  cannot  stand,  however  great  its  anti<]^ty  may  be. 
Botlaraofofmiioathatitisnot;  andladoptinagvsat 
degree  what  has  been  bmI  respecting  the  ancient  cott* 

(a)  ST^JLSIU 

stitution 
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1823.       Btitutioa  and  practice  of  the  toura  and  leet.    All  resi- 
JT^^       ftnto  were  boiind  to  attend,  and  many  did  attend ;  and 

The  Kivp  '  -^ 

afftinti  not  till  they  were  assembled  was  any  jury  selected. 
Then  the  sheriff  in  the  one  case,  and  the  steward  in 
the  other,  named  to  his  officer  the  persons  who  were  to 
be  impanelled,  and  to  serve  on  the  jury.  If  it  were  the 
ancient  practice  to  select  a  jury  in  that  mode  without 
summons,  there  does  not  appear  to  be  any  sound  reason 
why  certain  persons  should  not  be  summoned  to  serve  as 
jurors.  Various  acts  of  parliament  have  been  referred  to, 
as  shewing  something  inconsistent  with  this.  The  first 
of  them  is  11 H.  4.  c.  9.  By  that  it  appears  that  a 
practice  bad  crept  in  for  other  persons  than  the  sheriff 
or  bailiff  of  a  franchise  to  nominate  to  the  judges  those 
who  should  serve  on  the  grand  juries,  which  was  found 
very  mischievous.  It  was  therefore  provided  by  that 
act,  that  none  should  serve  but  those  who  were  returned 
to  the  judges  by  the  sheriff  or  bailiflg  without  the  nomi- 
nation of  any  other  person.  Then  came  the  1  JR.  S.  c.  4. 
whereby  it  was  enacted  in  sec.  1.  <<  that  if  the  bailiff 
should  return  or  impanel  to  serve  as  jurors  in  the  toum 
any  persons  not  having  the  qualification  there  mentioned, 
be  should  forfeit  405. ;  and  by  sec.  2.  a  umilar  fine  is 
imposed  on  the  sheriff.  Now,  put  this  case :  The  bailiff 
impanels  persons  not  duly  qualified ;  is  the  sheriff  to 
allow  them  to  serve^  and  so  incur  the  fine^  or  to  leave  the 
business  of  the  toum  undone;  or,  is  he  to  select  others 
who  are  duly  qualified  ?  No  doubt  the  latter  would  be 
the  proper  course.  Allusion  has  also  been  made  tq 
the  317.8.  ^.12.  That  statute  gives  power  to 
justices  of  gaol  ddivery  to  amend  a  panel  precisely  in 
the  manner  in  which  I  think  the  sheriff  ought  to  do 
in  his  toum,  under  the  circumstances  before  supposed. 

The 
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The  case  o£  Crane  v.  Holland^  which  has  been  cited,       1823. 
also  shews  that  the  same  person  may,  bu  custom^  be.tbe     _    _ 

Too  &11NI 

judge  of  a  court  for  one  purpose^  .and.  the  oflBcer  {or 
another.  But  a  passage  .  in  Hawkf  P.  C.  b.2.c.  \0. 
5.  15.  has  been  relied  upon  as  shewing  that  the  bdliff 
is  to  sriect  the  jury,  because  the  sheriff  may  fine  him  for 
not  making  a  panel.  .  But  there  is  nothing  inconsistent 
in  saying  that  it  is  the  bailiff's  duty  to.make  the  panel, 
sllhongfa  the  sheriff  decides  upon  the. persons  to  be 
named  in  it.  There  is  also  another  answer  to  the  aiw 
gument,  viz.  that  the  passage  may  refer  to  the  traverse 
jury,  and  not  the  grand  inquest.  In  other  cases,  as  in 
writs ^  inquiry  and  re-disseisin,  the. sheriff  nominates 
the  jury,  and  prerides  as  judge:  can  we  then  say  that 
there  is  any  thing  in  the  custom  now  under  consider- 
ation, whidi  is  at  variance  with  any  known  rule  or  prin- 
ciple of  hw  ?  The  usual  mode  may  be  different,  but 
that  is  the  whole  argument;  and  to  infer  thence  that  no 
other  mode  caa  be  I^gal,  is  not  consutent  either  with 
good  logic,  or  good  law.  Upon  the  whole^  therefore^  I 
am  of  opinion  that  there  is.  nothing  unreasonable  or 
illegal  in  this  cnstmn,  which  has  beeULestablished  by  the 
verdict,  and  that  the  juc^ment  ought  not  to  be  entered 
lor  the  crown. 

HoLftOTD  J.  (a)  I  am  of  opinion  that  the  observ- 
^ons  of  the  learned  Judge,  and  the  verdict  of  the  jury, 
were  well  warranted  by  the  evidence  in  the  cause. 
The  remaining  question  is,  whether  the  custom  found  be 
contrary  to  law,  and  therefore  void«  The  common  and 
ordinary  course  is  for  the  bailiff  to. nominate  the  jury; 

(a)  Aiyiiry  J.  had  left  the  court 

and. 
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IS^id.  ^^  in  ^  absenoe  of  Aiy  cnttom  to  the  contrttiy^  that 
would  be  hdki  to  be  a  part  of  hk  datj.  But  here  it  is 
Somai  tiiat  a  oustom  ho,  innnemorudljr  existed  fcr  the 
fltewardy  asd  not  the  buliffy  to  nomiBate  the  joiy.  It 
appears  to  me  that  die  andiorities  wfaidi  have  been 
cited,  and  the  usage  which  has  prevailed  on  writs  of  in* 
qmry,  and  in  some  odier  instancsa,  establish  dearly  that 
the  custom  is  not  inconsistent  with  any  principle  of  law» 
The  statote  SiLB.  c  12.  gimg  judges  the  power  to 
aroead  pandsi  shews  that  the  legishture  did  not  think 
it  against  the  principles  of  kw,  that  j«^[es  should  in^ 
terfcre  widi  the  nomination  of  the  persons  who  were  to 
senre.  Unless  then  some  act  of  parliament  oaa  be  found 
depriTing  the  steward  of  such  a  prinlege  as  that  now 
cbimed,  it  is  plain  that  he  may  eqoy  it.  The  11  If.  4, 
c  9.  is  the  only  one  diat  at  all  bears  upon  the  qiiestioiii 
but  that  was  intended  to  remedy  the  abuse  which  had 
been  introduced  of  nominations  by  persons  without  any 
authoritf  I  and  was  net  dMant  to  qpply  to  audi  cases  as 
this.  The  latter  part  of  it  runs  thus  i  ^  And  that  finm 
henodbrth  no  indictment  be  made  by  any  audi  persons 
but  by  biqaest  of  the  hinges  lawfhl  liege  people^  in  the 
manner  as  wa»  used  in  the  time  of  hia  noble  progenitors^ 
retamed  by  the  sheriffs  or  bdliffii  of  franddassy  without 
any  denomination  to  the  sherifis  or  bailiffs  of  franchises 
befiMe  made  by  any  person  of  the  names  which  by 
them  should  be  impanndled;  except  it  be  by  the  officer  of 
the  said  sheriA  or  bailiA  of  franchisesy  sworn  and  known 

make  ike  mme  atcoriing  totkehmtfEtk^akdJ'  In  this 
case^  by  the  castom  which  existed  before  the  time  of 
legal  memory,  and  therefore  by  the  law  of  England^  it 
pertfdned  to  the  steward  to  nominate  tlie  jury.    The 

case 
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)  of  CWm  ¥.  Hotttmi  m,  I  thmk^  decmteoftbe  pf&H       i82S. 
cqple ;  for  it  IS  there  k^  that  onrmagr  be  judge  atid 
ofioer,  dlrwriii  raEpMfjftKiu    For  theee  veaaous^  I  am  of 
opinioB  Aat  die  role  mutt  be  discharged, 

Bavr  J.  We  are  not  eidled  ttpoQ  to  lay  down  any 
general  rule  bi  tins  case^  bat  merdy  to  say  iiAether  the 
special  immemorii^  custom  fooad  by  the  jnry  be  or 
benot  consistent  frith  the  prindptes  of  loir.  NddKiect 
anthority  hai  been  eked  to  shevrthat  the  eoslom  hi 
bad.  The  form  pten  by  Smggt  G.  J^  by  wUch  it 
appears  that  the  bailiff  nsually  sdects  the  jnry^  may 
prove  what  the  general  practice  i%  but  does  not  im- 
pugn the  custom.  The  oidy  other  case  cited  at  die 
bar^  Crane  v.  Afland^  is  in  support  of  the  custom. 
It  was  there  heldi  diat  m  a  oorporadon  the  bailifi 
mig^t  hf  cmkm  be  both  judges  and  mi||isterial  oflkers 
of  die  court.  An  attempt  was  madfe  to  shew  thai  thh 
case  diflfared  from  that  and  the  oMes  where  the  sheiiff 
pieiides  as  judge^  becaose  here  the  lord  Is  entitled  to 
the  finei  and  amercements ;  but  that  aignment,  if  fsfid^ 
would  also  shew  that  the  sheriff  cannot  preperFf  aetect 
the  jmry  in'sucb  cases^  because  he  is  appointed  by  the 
crown^  to  which  the  fines  imposed  in  his  court  belong.  So 
also  in  corporadonS)  the  fines  for  the  most  part  belong  to 
the  body  corporate^  and  yet  the  mayor  and  the  corpor- 
ation sit  as  judges  in  the  corporate  courts  and  impose 
fines.  Qfthestatutes  which  have  been  referred  Uh  one 
only  af^iears  to  touch  the  quesdon,  and  that  fiimidies 
an  answer  to  this  application.  It  is  true  that  the 
llff.4.  C.9.  says,  that  jurors  in  indictments  shall  be 
returned  by  the  iker^or  baUiffi^  because  these  are  the 
officers  whose  duty  it  is  in  general  to  return  them ;  but 

diis 
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IB8S.  this  sUtote  waft  not  intended  to  prevent  any  otber  pro- 
"""^"^  pcAy  aathorifled  officer  from  retanung  jurorsi  bul  only 
iVMNJi  ftuch  as  were  not  officers  of  the  court  from  nominating 
^""^  persons  to  the.  court  to  serve  as  jurors*  The  IRS. 
C.4.  only  provides  for  the  return  of  jurors  who  were 
properly  qualified,  and  makes  no  regulation  as  to  the 
Mturoing  c^Bker.  It  speaks  of  l^liflb  and  other  ^ffkers. 
But  the  1  £Us»  c*  17f  which  gives  the  steward  of  a 
ket  a  power  to  nominate  a  seoopsd  jury  in  case  of  mis-< 
conduct  in  tbefirst,  warrants  us  in  saying  that  a  custom 
for  the  steward  to  nominate  the  first  b  not  unreasonable 
or  iO^gal.  The  l^gblature  wonld  not  have  directed  the 
steward  to  nominate  the  seccmd  juryif  it  had  considered 
,  him  as  so  dependant  on  the  lord  who  is  to  receive  the 
fines  imposed  in  the  court,  as.  not  fit  to  be  trusted  to 
return  the  juiy  who  are  to  impose  them.  This,  there- 
fore^ is  a  complete  answer  to  the  only  olgection  that 
appears  to  me  to  be  even  specious.  If  the  steward.be 
a  proper  person  to  name  the  second  jury,  he  cannot  be 
so  unfit  to  return  the  .first,  af  to  make  an  iminemoriai 
custom,  that  he  is  to  return  the  jury  at  the  lee^  bed  ia 
point  of  law« 

Rule  discharged. 
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1828. 

G.  SiMsoN,  R.  St£PH£nson,  and  Thomas  Fresn  3w«/ay» 
against  Benjamin  Ingham^  the  Heir  of  one  ''^^  '^* 
Joshua  Ingham  deceased,  and  the  said  Ben* 
jamin  Ingham,  Joshua  Ingham,  James  Tay* 
LOR  Ingham,  and  Others,  Devisees  of  the  said 
Joshua  Ingham  deceased. 

T*HIS  was  an  action  against  the  defendants^  as.  hehrs  a  bond  wu 

and  devisees  of  Biyamin  Ingham  deceased,  on  a  try bnLmto 
bond»  bearing  date  the  19th  October,  1808;  whereby  wL'^^l^ltft^' 
Baifamui^  and  Josirn  Imgham,  since  deceased,  therein  IXttfJ!'^ 
described  as  late  of  Huddenfidd,  bankers,  became  bound  ^£|^|^'  ^'^ 
in.  the  penal  sum  of  20^000^,  to  one  P.  C.  Bruce,  and  mining  moneiF 

toprmridelbr 

the   three   (rfaintiffi,  Simioth  Stephenson,   and  Freen,  bills,  and  for 

the  KMynMBt 

theran  described  as  bankers  in  London,  carrying  oa  oftuchnimsM 
business  under  the  firm  of  Were  Bruce,  Sinuon,  and  Co.  buken  mig^t 
The  condition  of  the  bond  was,  that  B^  and  J.  Ingham  mMofprnm 
shodd  well  and  traly  r^mit  and  pay  to  the  said  P.  a  s^^^^'^* 
Bruce,  Sanson,  Stephenson,  and  Freen,  or  any  of  them,  f*'""*^  •«*- 

ing>boiitet  Of 

associated  or  not  with  any  other  person  or  persons  in  anyof  tbeni,as. 

^  flodaled  or  not 

with  othtr  pcr- 
aoot.  One  of  the  partners  in  the  country  bank  died,  a  considerable  bahmce  being  then  due  to 
the  Lamdon  hanken.  It  wat  the  coorae  of  bmineai  between  the  two  homes  for  the  Landm 
bankers  to  send  in  to  the  country  bankers  monthly  accounts  of  receipts  and  payments.  In 
tlM  month  following  the  death  of  the  deceased  partner,  the  London  bankers  received  soma 
ia  payment  more  than  sufficient  to  discharge  the  balance  then  due ;  but  during  the  same 
time  they  advanced  money  on  account  of  the  country  bankers  to  an  equal  amount.  In  the 
first  instance  the  Landum  bankers  entered  in  their  books  a)l  receipts  and  payments  made 
after  the  death  of  the  deceased  partner  to  the  account  of  the  old  finn,  but  they  did  not 
txanaBit  any  aceoont  to  the  country  bankers  until  two  months  after  the  death  of  the 
dfceaHffd  partner,  and  then  they  transmitted  two  distinct  accounts ;  one  the  account  of  the 
old  firm,  made  up  to  the  day  of  the  death  erf  the  partner ;  and  another,  a  new  account,  con- 
taining all  payments  snd  receipts  subsequent  to  that  time :  Held,  that  the  entries  in  the  hooka 
of  die  London  bankers  did  not  amount  to  a  complete  appropriation  by  them  of  the  sevefal 
payments  to  the  old  account,  such  appropriation  not  being  complete  until  it  was  communU 
caaied  to  the  party  lo  be  alFecled  by  it;  and  therefore  that  the  London  bankers,  notwithstand- 
ing those  entries,  were  entitled  to  apply  the  payroetots  received  subsequently  to  the  death 
of  the  deceased  paitoer  to  the  debt  of  the  new  firm. 
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ld2S.  the  same  or  any  firm,  the  amount  of  all  sudi  sums  as 
B.  and  J.  Ingham^  or  either  of  them,  associated  with 
any  other  person  or  persons  or  not,  should  draw  on  the 
fiaid  Bruce^  SimsoJh  Stevensonj  and  Hreetif  or  any  of  them, 
associated  or  not  as  aforesaid,  or  make  payabk  at  thdr 
house,  as  the  said  bills  or  notes  shoaM  become  respect- 
ively dae.  There  then  followed  other  clauses,  usual  in 
such  bonds,  for  payment  of  all  monies  paid,  laid  out, 
and  expended  by  the  Lontbn  bankers,  on  account  of  the 
country  bankers,  or  due  from  the  latter  to  the  former, 
upon  any  account  whatcTcr. 

The  defendants  pleaded  separately,  and  admitted  the 
execution  of  the  bond  by  BenfUmn  Inglumf  and  set  out 
the  estates  which  they  severally  took  under  the  obligor, 
which  the  plaintifib  confessed  to  be  accurately  set  out. 
The  plaintiffi  suggested  breaches  of  the  condition  of  the 
bond,  and  the  writ  of  enquiry  came  on  to  be  executed 
t)efore  the  Lord  Chief  Justice,  at  the  London  sattings 
after  Easter  term,  18S2,  when  the  amount  of  the  da- 
mages was  referred  to  Mr.  Gtudee;  who»  by  his  award 
reciting  the  bond  and  the  order  of  reference^  assessed 
them  at  13,845/.,  but  stated  the  following  ftots  for  the 
opinion  of  the  Court 

The  obligors  are  bankers  at  Hudders/leld  g  the 
oUigees  their  London  ooirespondents.  At  the  date  of 
the  bond,  and  from  thence  to  the  Itt  Januan^  1809,  tlie 
Huddersfield  bank  was  carried  on  by  the  obligors  alone. 
On  that  day  Johi  Ikin  was  taken  into  the  firm,  and  it 
so  continued  until  the  14th  September^  1811,  when  Ben^ 
jamin  Ingham  died.  The  two  survivors  carried  on  the 
Hudders/leld  bank  till  January^  1814,  when  Joghua  /fig- 
ham  died.  From  the  timelkm  was  taken  into  the  part- 
nership  until  and  at  the  death  otjoshua^  the  firm  wa& 
3  called 
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«albd  MesirB.  Befifmm  Md  tXittiliia  /flf£a»i  and  Co.  1893* 

The  booiQ  of  Bmofif  Sbfuoth  and  Co.  was  canied  „ 

OQ.Iqr  the  four  oUigees  liU  fthe  Slat  JDwmbr^  1S08,  <vmir 


wbm  AcpbfiMi  fietiDBd.  The  othor  three  conliiiiied 
bythMMlvestittthe  lU^Jammy,  I8U,wba  they  took 
in  Hnrwy  Mtadtamet  and  it  was  oonturaed  by  Bmee^ 
Simm^  Frtrn^  and  ^UodbMi^  tUI  after  the  death  of 
JEnba  ^fiijgiiMiu  Dniiqg  the  hitter  period  thn  finn  nvas 
lometimfa  called  Bnme^  Sumoih  and  Co^  and  eometimea 
Bruu,  Sbmotif  Iheth  and  Co.  The  hoiue  of  Brme 
and  Co.  wcine  m  the  habit  of  sending  to  the  Hudlhn^ 
JM  biwifc  mootUjr  ftatemeots  of  thmr  ocoonfea.  Suok 
iNt<waKmt»  weoe  gpnemUy  aent  within  the  first  ten  or 
twslfe  days  of  the  sncooediBg  month;  juid  wcm^  on 
tbeir  anivial  at  Huider^M^  exammed^  and  the  aona 
ti^cd  bjr  a  derk  of  tKat  bank»  and  ako  looked  over  by 
JZaa,  to  whom  the  h^kanu  ehtefly  left  the  management 
of  the  bosioess.  Tlie  last  statement^  asnt  pnsvioastjr 
to  the  death  of  Beofamm  Agham,  was  ibr  the  month 
€£  jhtguOf  i8U»  and  was  tent  on  Abe  lllh  of  ^jkp^ 
tmbert  in  that  year.  Tie  balanes  of  that  aoeoant  was 
2S,S7jlA  8«.  M.  in  Carour  of  Bmee  and  Co.  On  the 
18th  Scfieinkerf  when  the  news  of  Bef^amin  ]ngham\ 
deathimdied  JSrtfCtf  and  Co.,  the  balance  in  dieir  fimmr 
was  22,7284  5s.  Sdl  On  the  1^,  ihe  day  on  which 
&i|^Baiiii.fii|gAaai  died,  it  was  something  less;  baton  the 
16th  had  iMrsased  to  the  aboiw  sum  by  the  addttkm  of 
some  bilb  bx  which  the  Itigkams  had  had  oreditf  and 
wbi<^  wave  retnmed  on  that  4qr  dishonoured.  No 
alteiwtion  in  the  account  was  made  in  the  bodes  of 
Bruce  and  Co.  inunediatefaf  on  the  death  of  Betgamin 
.B^gkami  batf  dniing  the  reridue  of  the  month  of  Sep- 
tember and  a  part  of  the  monAi  of  OeMerf  Ae  remit- 
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182S.       taticGS  miide  by  the  Hudders/tdd  bank,  and  the  payments 
■  made  .by  Bruce  and  Co.  on  their  account,  were  entered 

agoimi        u^  continuation  of  the  former  account.     The  remit- 
tances and  payments  during  that  time  were  nearly  equal, 
and  'both  far  exceeded  tiie  balance  due  at  the  death  of 
Ba^amitt  Ingham  $  and  if  by  having  thus  continued  the 
account  Bruce  and  Co.*  are  to  be  considered  as  having 
made  an  dection  from  which  they  are  not  at  liberty  to 
depart,  and  bound  to  apply  the  earliest  remittances  in 
discharge  of  the  former  balance,  th^  damages  are  to  be 
only  nominal.    Before,  however,  any  account  was  trans- 
mitted to  the  Huddersfidd  bank  subsequent  to  that  for 
Augustf  Bruce  and  Co.,  in  consequence'  of  a  communi- 
cation, with  their  solicitor,  opened  a  new  account  in  their 
books,   and  in   that  inserted  all  the  remittances  and 
payments  made  subsequent  to  the  death  of  Benfamn 
Ingiam^  striking  them  out  of  the  former  account,  and 
retaining  in  the  old  accomit  only  the  .bills  for  which,  as 
before  stated,  credit  had  been  given,  but  which  bad  been 
returned  dishonoured ;  and  on  the  1 S th  Naoeniberf  1811, 
they  transmitted  to  the  Huddersfield  bank  steusments  of 
two  accounts,  each  of  which,  instead  of  comprising,  as 
formerly,  the  transactions  of  a  single  month,  contafined' 
those  of  two,  vias.  September  and  Octabery  no  account  of 
Sq^tember  separately  having  been  sent. 

The  first  of  these  accounts  was  thus  entitled :  '*  Debtors 
Messrs.  B.  and  J.  Ingham  and  Co.,  (old  account,)  in  ac- 
count with  Bruce^  Simsohj  and  Co.,  creditors.''  The 
first  item  on  the.  debit  side  of  this  account  was  the 
formier  balance  of  23,G71/.  35.  2d,f  and  it  eontiiined 
the  remittances  and  payments  in  September  up  to  the 
death  oi  Benjamm,  and  the  bills  r«tnmed  on  the  16tb, 
making  the  above  balance  of  2Qj12SL  5s.' 3d.     Under 

this 
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his  was  a  similar  list  of  bills  retarned  dishonoured  in        I82S. 
OcUber^  which  increased  the  balance  to  23,11 8/L  ISf.        

Souoir 

Hie  second  acoounl  was  in  the  same  form,  but  entitled  offdnst 
^  new  account,''  and  the  word  Freen  was  introduced 
sfter  SimsmL  This  account  began  on  the  16th  September^ 
without  any  balance  brought  forward,  and  contained 
the  remittances  and  payments  made  daring  that  raonth^ 
sabseqnent  t<r  the  death  xyf  Befffomtif  and  also  those 
made  in  the  month  of  October.  The  balance  of  that 
acooont,  at  the  end  of  September^  was  965^  155.  8d.  in 
fiiTonr  cS  ihe  Huddenjield  bank;  but.  at.  the  end  of 
Odaber  was  24S/:  125.  Id.  in  favour  of  Bruce  and  Co; 
These  aceounts  were  examined  and  tidted  in  the  usual 
numoer,  by  the  derk  of  the  Huddersfidd  bank.  From 
this  time  the  old  and  new  account^  were  kept  separate 
in  die  books  of  Bruce  and  Co. ;  the  addition  to  tlie 
fitNtmer  being  little,  if  any  thing,  more  than  the  interest 
at  the  end  of  every  six  m<Hiths,  except  in  the  month  of 
JU^  1813,  when  a  transfer  was  made  from  the  new 
accaont  to  the  old  of  15,507L  185.  lOd.,  which  reduced 
the  balance  of  the  old  to  1 0,0O0JL  Statements  of  these 
two  aooounts  continued  to  be  from  time  to  time  trans- 
mitted by  Bruce  and  Co.  to  the  Huddersfield  bank,  and 
examined  and  ticked  in  the  usual  manner,  exc^t  that 
the  statement  of  the  old  account  was  only  sent  at  the 
end  of  every  six  months.  The  Huddersfield  bank  do 
not  appear  to  have  ever  objected  to  the  accounts  being 
kqpt  separately  by  Bruce  and  Co.,  although  in  their  own 
bodes  they  only  kept  one  account.  The  arbitrator  being 
of  opinion  that,  under  these  circumstances,  the  balance 
dne  on  the  death  of  Benjamin  Ingham  was  not  wholly 
discharged,  assessed  the  damages  at  the  sum  above 
awarded ;  but  if  the  Court  should  be  of  opinion  that 
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1829.  ^^  domagM  ou^t  cmiy  to  be  nominal,  dken  he  direded 
— —  dfftt  tliey  should  be  reduced  to  Ibe  svm  of  one  shiBii^^ 
€^11^  Upon  the  motion  for  m  nde  to  redttoe  the  dsmages  ta 
one  fifailUng^  in  last  Michadmas  ternvthd  Court  ordered 
that  die  award  should  be  turned  into  a  special  ease. 

CmpbeU^  for  the  plaintiA.  «The  remittanees  after 
Bei^itmiii  Itigham^B  death  having  been  made  geiieraity^ 
the  plaintiflk  had  a  right  to  appropriate  them  to  the 
debts  contracted  by  the  new  firm.  Id  CK^toii^ease  («)^ 
Bodinham  \.  Putelias{b)t  and  BrMke  v.  Snderip{e)i 
the  expressions  of  the  Judges  have  referance  to  the  ftel 
of  there  having  be^  erne  oontinuoos  account  for  all  the 
tMnsactionB  before  and  after  the  change  of  the  ftm^ 
This  18  evidence  of  the  party  receivhig  die  money  having 
applied  it  to  the  payment  of  the  earliest  items  of  the 
account.  But  it  is  itnpeesible  to  coaMid,  that  a  mss 
may  not  be  made  and  a  new  aeeount  opened*  The  de^ 
ceased  or  retiring  partner  may  be  indebted  to  the  part^^ 
nei^p)  and  there  can  be  Uo  right  that  the  old  debt 
should  be  satisfied  by  money  of  the  remaining  partners. 
The  qoestioni  here,  most  therefore  turn  upon  the  efibet 
t»  be  given  to  the  entries  iti  the  plaintifft'  books  before 
the  new  account  was  opened.  But  these  entries  never 
having  been  communicated^  wemld  have  b^M  mo  evi-> 
dence  of  an  a{^ropriation  for  the  plaintl£ft  themselves, 
and  are  to  be  considered  as  of  no  validtty  whh  respe<ft 
to  others.  Manning  v.  JVif^(sm{d)^  Cox  t^  Tt$y.{e) 
The  meanh^  of  an  appropriation  by  the  receiver  at  tb« 
thne  of  payment  is^  that  he  shall  ^ptidpriate  on  the  first 

(a)  iMmvaU,  572.  {b)  2B,iJ.59. 

(c)  2B*^B.  7a  (d)  3  Vern,  601. 

occasion 
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oocaaion  of  tliere  being  any  oomnmnication  between  him       1 62S. 


Sauov 


and  the  payer^  and  this  course  was  here  pursued ;  for  in 

the  first  account  rendered  after  Bet^amin  Ingfumi%  deaths       ^^^ 

the  subsequent  payments  were  appropriated  to  the  new 

debt,  and  the  old  debt  remains  unsatisfied.    He  was 

then  stepped  by  the  Court. 

F.  Pollock^  contra*  The  London  bankers  were  bound 
to  apply  the  payments  at  the  time  of  receiving  them* 
That  is  expressly  hud  down  by  the  Master  of  the  Rolls 
in  CUyknC%  case,  (a)  After  observing  that  the  rule 
with  regard  to  the  option  given  in  the  first  place  to  the 
debtor,  and  to  the  creditor  in  the  second,  was  taken 
from  the  civil  law,  he  proceeds  to  states  that  according 
to  that  law,  ^e  election  was  to  be  made  at  the  time  of 
payment,  as  weU  in  the  case  of  the  creditor  as  in  that  of 
the  debtor ;  and  he  then  cites  the  words  of  the  civil  law, 
^in  re  praesenti;  hoc  est  statim  atque  solutum  est- 
caeterum  posteil  non  permittitur/' (6)  The  role  laid 
down  refers  to  an  act  of  appropriation  to  be  dope  either 
by  the  parQr  paying  or  receiving  the  money.  The  par^ 
paying  money  is  bound  to  communicate  his  intention, 
that  it  shall  be  applied  in  payment  of  a  particular  debt 
to  the  party  receiving  it;  for  otherwise  the  right  of  ap» 
propriation  would  devolve  upon  the  creditor.  The  very 
act  of  communicating  the  intention  Is  the  act  of  appro* 
priation.  Bat  iriiere  a  creditor  receives  money  without 
any  aj^ropriation  by  the  debtor,  the  right  of  applying 
it  in  payment  of  any  one  of  several  debts  devolves  on 
the  former.  The  appropriation  is  an  aa  to  be  done  by 
him  only,  and  it  is  unnecessary  that  it  should  be  com- 

{a)  1  Mer.  604.  (ft)  l^g.  /ift.  46.  tk.  5.  qu.  1.  5. 
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182S.  municated  to  the  debtor ;  for  the  latter  not  having  made 
■       his  election  in  the  first  instance,  has  no  right  to  dissent 

ajgomit  .  from  the  appropriation  made  by  the  creditor.  Here, 
therefore,  the  London  bankers  did,  at  the  time  of  re- 
cdving  the  several  payments,  make  die  appropriation 
by  entering  them  in  thtir.  own  books  to  the  account  of 
the  old  firm.  The  making  <^  these  entries  constituted 
the  act  of  appropriation ;  and  having  once  don^  that  act, 
they  had  no  right  to  make  any  alteration  in  the  ao- 
count)  espedally  to  the  prejudice  of  the  heirs  and  devisees 
of  B.  Inghapif  who  are  mere  sureties  for  any  debts  con- 
tracted by  the  new  firm  since  his  death. 

Baylby  J.  (a)  The  general  rule  is,  that  the  party  who 
pays  money  has  a  right  to  apply  that  payment  as  he 
thinks  fi|.  If  there  are  several  debts  due  from  him,  he 
has  a  right  to  say  to  which  of  those  debts  the  payment 
shall  be  applied.  If  he  does  not  make  a  specific  appli- 
catioa  at  the  time  of  payment,  then  the  right  of  ap- 
plication generally  devolves  on  the  party  who  ]*eceives 
the  money#^  But  there  is  a  third  rule^  viz.  that  where 
one  of  several  partners  dies,  and  the  partnership  is  in 
debt,  and  the  surviving  partners  continue  their  dealings 
with  a  particular  creditor,  and  the  latter  joins  the  trans- 
actions of  the  old  and  the  new  firm  in  one  entire  account, 
then  the  payments  made  from  time  to  time  by  the  sur- 
viving partners  must  be  applied  to  the  old  debt.  In 
that  case^  it  is  to  be  presumed  that  all  the  parties  have 
consented  that  it  should  be  considered  as  one  entire 
account,  and  that  the  death  of  one  of  the  partners  has 
produced  no  alteration  whatever.     In  this  case  the 

(a)  Abbott  C.  J.  wasabaent. 

5  partner 
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partner  died  in  September^  1814.  IF,  in  the  ordinnry  182a 
eonne  of  business,  in  October^  1814,  a  montKly  account  ^^^ 
bad  been  sent  in,  statill£r  the  transactions  before  and  j»gfnnu 
after  the  death  of  the  partner  as  forming  part  ot  one 
entire  aocoant,  and  the  balance  as  due  from  the  sur- 
nvors;  in  that  case  the  creditor  would  hare  been  pre- 
cluded, and  would  have  had  no  right  to  hare  said  that 
the  payments  made  subsequently  to  the  death  of  tlie 
partner  should  be  applied  to  any  but  the  old  account. 
In  fiM^  the  bankers  in  London  did  not  send  in  any  ac*  * 
count  after  the  death  of  the  partner  until  NovenAer, 
and  tben  they  sent  in  two  distinct  accounts ;  one  made 
up  to  the  day  of  the  death  of  the  partner,  and  the  other 
coramencing  from  that  period.  At  that  time,  therefore, 
the  bankers  in  hanixm  expressed  their  dissentfrom  mak- 
ing the  whole  one  entire  account.  It  has  been  insisted 
thai,  at  that  period  of  time,  they  had  no  right  so  to  do^ 
because  they  were  precluded  by  the  entries  which  they 
had  already  made  in  their  own  books  in  the  intermediate 
qiaoe  of  time.  I^  indeed,  a  book  had  been  kept  for 
the  common  use  of  both  parties  as  a  pass-book,  and 
that  had  been  compnunicated  to  the  opposite  party,  then 
the  party  making  such  entries  would  have  been  pre- 
dttded  from  altering  that  account ;  but  entries  made  by 
a  man  in  books  which  he  keeps  for  his  own  private  pur- 
poses, are  not  conclusive  on  him  nintil  he  has  made  a 
communication  on  the  sulgcct  of  those^  entries  to  the 
opposite  party^  Until  that  time  he  continues  to  have 
the  option  of  applying  the  several  payments  as  he  thinks 
fit«.  For  these  reasons  I  am  of  opinion  that  the  plaintiffs 
were  not  precluded  from  applying  the  payments  to 
the  new  account,  and  therefore  that  this  award  is  right. 

Hoi«ROTD  J. 
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1823.  HoLBOYD  J.    I  am  also  of  opinion^  that  ia  this  case 

the  awajrd  is  right    The  persons  paying  the  money  not 


dgamM  having  made  any  direct  applicatoin  of  ity  the  right  of 
^'^^  making  eucfa  application  devolved  on  the  receivens ;  and 
if  they  have  done  no  act  which  can  be  omsidered  as 
snch  an  anplication,  it  is  equally  dear,  that  although 
diey  did  not  apply  it  at  the  m^Moent  of  payment,  they 
would  have  a  rij^t  to  make  the.  application  at  a  subse- 
qoent  period.  The  question  therefore  i%  whether  from 
^  any  entry  in  the  books  there  a[^>ears  to  have  been  a 
complete  election  by  Uiemto  apply  the  paymmts  in  any 
other  way  than  diey  are  i^pplied  in  die  accounts  which 
have  bem  actually  delivered.  Now,  those  entries  not 
having  been  communicated  to  the  opposite  party,  it 
secans  to  me  that  the  election  was  not  complete.  The 
effipct  of  making  the  entries  in  thdr  own  private  books, 
shews  only  that  the  idea  of  so  applying  the  payments 
had  passed  in  their  own  minds.  It  is  much  the  same 
thing  as  if  they  had  expressed  to  a  stranger  their  in* 
tention  of  making  such  application  of  the  piiyments,  and 
.  had  afterwards  refused  to  carry  such  intention  into 
eflbct  In  the  case  of  Cox  v«  Ihnf^  a  party  who  had 
written  his  acceptance  with  the  intention  of  accepting 
a  bill,  afterwards  changed  his  mind,  and  befcure  it  was 
ocMnmunicated  to  the  holder^  or  the  bill  delivered  back, 
obliterated  his  acceptance;  and  it  was  held  that  the 
acceptance  was  not  complete.  That  case  is  veiy  similar 
to  the  present ;  for  the  drawer  of  the  bill  tbere^  by  writing 
his  acceptance  on  it,  had  expressed  an  iqtention  to  ac* 
cept,  yet  it  was  held  not  to  be  a  complete  acceptance 
until  it  was  communicated  to  the  holder.  So  in  this 
case^  the  entries  made  in  the  bankers'  books  could  not 
amount  to  an  election  by  them  to  appropriate  the 

sums 


Imbmi* 
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mmm  tm  aparticiihr  aoooimt  until  those  entries  were  eom*       1883* 
municated  to  the  opposite  party.    Tbet  being  so,  I  em 
of  opinion  that  the  benkers  are  not  bound  bj  those 
eatiies ;  and  thewfoie  that  the  award  is  right. 

Bner  J«  CZeyifoii'sease  is  altogether  unlike  the  pre- 
sent. He  had  money  in  the  banldi^honse  it  the.tioie 
of  Daoiofnein  death  and  afterwards  pmd  in  more 
mODey^  which  was  bkadsd  in  the  same  account.  It  was 
on  the  ground  that  the  accounts  were  so  blended  that 
die  Master  of  the  RoHs  decided  that  case.  He  thought 
there  was  no  other  iqipropiiation  than  what  arose  from 
the  order  in  which  the  receipts  and  payments  took  place, 
and  according  to  that  order,  the  money  lodged  in  the 
house  in  Deoayne/%  lifetime  was  first  paid!  In  this 
case^  the  payments  after  the  death  of  Benjamin  Ingham 
are  appropriated  by  the  rendering  of  the  accounts,  in 
which  credit  is  givm  for  them. to  the  surviving  partners^ 
from  whose  hands  these  payments  came.  But  it  is  said 
that  this  application  of  the  money  was  made  too  late^ 
and  after  the  plaintifi  were  precluded  from  so  apply- 
ing diemg  by  their  having  previously  entered  them  to 
the  credit  of  the  old  firm.  It  is  true  that  Sir  WiOiam 
Grant  says,  in  Cbnfton^s  case^  that,  by  the  dvil  law,  the 
application  is  given  first  to  the  debtor^  and  then  to  the 
creditor,  and  that  as  well  the  creditor,  as  the  debtor 
must  make  his  election  at  the  time  of  payment;  and 
that  unless  suoh  election  be  immediately  made,  the 
law  will  appropriate  it  in  discharge  of  the  most  burthen- 
9ome»  and  if  all  are  equally  burthensome  of  the  oldest 
debts.  But  according  to  the  cases  there  cited,  our 
law  does  not  require  from  the  creditor  an  instant 
decision.     I  think    that    he   has   a   resoonable   time 

to 
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1623. 

SlMION- 

against 

iNflHAM. 


to  decide^  to  which  accoant  be  ,will  place  a  sum 
that  has  been  paid  him  without  any  application  of  it 
by  his  debtor,  and.  more  than  a  reasonable  time  has  not 
been  taken  by  the  plaintifis.  When  once  the  creditor 
has  made  his  election,  he  is  bound  by  it.  For  the  rea- 
sons given  by  my  brothers,  I  think  no  election  was 
made  until  the  account  was  rendered^  to  the  Hudder^dd 
bankers,  and  consequently  that  the  award  is  right. 

Judgment  for  the  plaintiffs! 


June  I2tb. 


CoLEGRAVE  ogainst  DiAS  Santos. 


^li^A^d^^  'PROVER  for  stoves,  grates,  kitchen-ranges,  closets, 
bouse,  in  whidi  shelves,   brewiug-coppers,-  cooling-coppers,  mash- 

thero  were  wi- 

oils  Axtarm,  tubs,  locks,  bolts,  blinds,  &c.     Plea,  general  issue.     At 

gold  it  by  sue* 

tioD.    Notbing  the  trial  before  Abbott  C.  J.,  at  the  JFestminster  sittings 

tbe  fixtures.  A  after  last  Michaelmas  term,  the  following  were  proved  to 

Sm  hocmwM  t)e  facts  of  the  case.     The  plaintiff  being  the  owner  of 

executed,  and  ^  freehold  house  and  estate;  advertised  them  for  sale, 
possession 

given  to  tbe  ^^^j  printed  particulars  were  circulated,  which  took  no 

puicbMeTy  tbe  '- 

fixtures  still  re-  notice  of  the  articles  enumerated   in  the  declaration, 

maining  in  tbe 

which  were  then  in  the  house.     The  defendant  became 


house:  Held, 
tbet  thejr  passed 
by  the  couTey- 
aaceof  tbe 
freehold;  and 
that  even  if 
tbey  did  not, 
tbe  vendor, 
afker  giving  up 
the  possession, 
could  not  main- 
tain trorer  for 
them.    A  few 
articles,  which 

were  not  fixtures,  were  also  left  in  tbe  house ;  the  demand  described  them  together  with 
the  other  articles,  as  fixtures,  and  the  refusal  was  of  tlie  JUturei  demanded :  Held,  that 
upon  tliis  evidence  the  plaintlfiT  could  not  recover  them  in  this  action. 

hold. 


the  purchaser,  the  house  and  estate  were  conveyed  to 
him,  and  possession  given,  those  articles  still  remaining 
in  the  house.  The  plaintiff  afterwards  desired  that  a 
valuation  of  them  should  be  made,  and  that  defendant 
should  pay  for  them  according  to  it ;  the  latter  con- 
tended that  they  passed  to  him,  together  with  the  free- 
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bold,  and  refiised  ta  pay  fbi*  them  or  deliver  them  up.        1B9$. 

TbeplainliiFdeinaiidiMl  all  the  artides  asjixturesi  and        " 

in  his  particulars  delivered  under  a  Judge's  order,  de*        agahui 

scribed  them  asjixtwess  and  the  refusal  wa^B  of  '<  the 

fixtorcts  demanded."    The  Lord  Chief  Justice  thought 

that  some  of  the  articles  clearly  passed   by  the  coi^ 

Teyancc  of  the  freehold;  but  that  others  of  them,  viz* 

tlie  stoves,  oooling'^copperB,  marii-»tabs,  woter-tubs,  and 

blinds,  were  removeable  as  between  landlord  and  tenant^ 

and  that  the  plaintiff  might  recover  for  them.     The 

value  of  those  articles  was  proved  to  be  SOJL,  and  the 

plaintiff  had  a  verdict  for  that  sum,  the  defendant  having 

leave  to  move  to  enter  a  nonsuit.    A  rule  was  accord* 

ingly  obtained  for  that  purpose,  against  which 

Marryai  and.  Ph^  now  shewed  cause.  The  question 
is,  whether  all  those  articles  which  were  in  the  house, 
and  belonged:  to  the  seller  of  the  estate,  necessarily 
passed  to  the  purchaser  by  the  conveyance  of  the  estate. 
They  may  be.  divided  into  three  classes.  The  first  of 
which  being  clearly  fixed  to  the  fireehold,  must  be  ad- 
mitted to  have  passed;  the  second  class,  consisting  of 
fixtures,  commonly  sojcalled,  but  removeable  as  bcCwe^A 
landlord  and  tenaiit,  and  the  third,  consisting  of  a  few 
articles,  not  fixtures  in  any  sense,  remained  the  property 
of  the  plaintiff,  and  he  is  entitled  to  retain  the  verdict 
which  was  taken  for  the  value  of  those  articles.  The 
conveyance  must  be  construed  to  apply  to  the  freehold 
only^  Ex  parte  Qpincy{(C)\  which  case  also  shews  that 
trover  will  lie  for  such  articles  as  brewing  utensila. 
\Bayley  J.  The  general  rule  relating  to  the  right  to 
fixtures,  is  that  between  the  heir  and  executor ;  and,  as 
between  then),  the  second  class  of  articles  would  belong 

(a)  1  Atk,  477. 

'      •   to 


agabut 
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18S&  to  the  heir:  «U  ibe  other  cases  as  to  lindlouds  nd 
tenantfy  and  eiecutioii  creditor8»  9»  mffstp  easoeptbns  in 
&TOar  c£  trvk.]  At  aU  ev«U  the  plaintiff  is  entided 
to  R  verdint  tx  aomethkig;  for  a  fm  of  the  avticle^  w. 
n«db»tnb8|  waterHobsi  &c.  weee  not  fiztttre9»  in  aiqr  emw 
of  the  word* 

Gunujf  and  JSHniiB  oontcn  mrere  atopped  by  the 
Cbnrt. 

Abbott  C.  J.  I  am  of  opinion  that  this  rale  most  be 
madeabaoliite.  This  was  the  case  of  •  freehold  house 
soU  bj  auction.  Printed  particohurs  were  circnlatedt 
and  in  them  no  mention  was  made  of  the  vendor's  right 
to  the  articles  in  the  house.  The  usual  course  is  to  say 
that  the  fixtures  shall  be  taken  at  an  appraisemenl^  or 
at  a  viduadon  to  be  made  in  some  appobted  mode;  but 
here  nothing  at  all  was  said  respecting  them*  After 
the  auction  a  convqrance  was  executedf  the  pmrchase 
money  paid,  and  the  defendant  put  into  possessionf  aH 
the  artidfis  which  baa  the  subject  of  the  present  action 
befaig  still  left^in  the  house*  The  rule  of  law  is  most 
strict  between  the  heir  and  esieoator*  According  to 
that  rul^  the  articles  in  the  two  first  classes  mmtioned 
by  the  plaintiff's  counsel,  wonld  be  considered  as  pared 
of  the  freehold*  If  they  are  so^  why  should  they  not 
pass  by  a  conveyance  of  the  fi^old,  when  there  is 
nothing  to  indicate  a  contrary  intention?  But  another 
important  question  arises,  vix.  whether  the  vendoi;  can 
now  maintain  trover  for  those  artides,  even  on  the  sup- 
position that  he  mi^t  have  removed  them  after  the  sale 
but  before  possession  was  given  to  the  purchaser*    In 

(a)  7  Taunts  IBS. 

Lee 


nMsSMROt. 
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Lk  v.EMon  {a\  Gibb$  C.  J.  say%  speaking  of  the  18€3. 
poirer  which  tenanli  ha^e  to  reoko^e  fiztoras  ^  Unlem 
the  knee  mes  dnring  the  term  hw  eontmimig  privilege 
to  aever  them,  he  cannot  afterwards  do  it ;  and  it  never, 
I  beiieTO,  wa»  heavd  o^  that  trover  oonld  be  afterwaidB 
brooi^t.''  Aooording  to  that  opinioii,  nothing  can  now 
be  done  with  respect  to  those  things  wiuch  may  be  con- 
sidered as  fiztorei^  niiatever  power  die  plaindfP  mi^t 
liave  had  before  he  gave  up  the  possession*  Theremay, 
perhaps,  have  been  in  the  boose  three  or  four  trffing 
aitides  which  were  not  fixtures,  and  the  plaintiff  inmsts 
that  he  is  entitled  to  a  verdict  for  them.  But  I  think 
that  be  is  not.  Upon  the  evidence  given  at  the  trial, 
it  appeaved  that  they  were  indoded  in.  a  hmg  list,  to* 
gether  with  muny  other  things.  Tlie  whcrfe  were  de- 
manded as  j(jlMr«f,  and  the  defendant  refosed  to  ddiver 
die  jCnteres  demanded.  The  plaintiff  should  have  made 
a  qiecific  demand  of  those  articles  if  he  intended  to  rdy 
upon  them  asdistingukhed  from  fixtures. 

Batlbt  J*  tf  we  were  obliged  to  support  the  verdict 
which  has  been  found  for  the  plaiatlfl^  we  should  be 
obliged  to  do  great  injustice.  It  is  assumed  that  the 
fixtures  were  not  intended  to  pass  by  the  conveyance  of 
the  house.  But  there  is  nodiii^  to  prove  that;  and  on 
the  contrary,  I  think  that  as  nothing  was  smd  about 
them  at  the  time  of  thessle^  the  plaintiff  has  no  righi  to 
make  this  chum*  In  the  case  of  an  heir  edging  a  house 
which  descends  to  him,  in  the  absence  of  any  express 
stipulation,  he  would  be  taken  to  sell  it  as  it  came  to 
him,  and  the  fixtures  would  pass.  If  the  plaintiff  may 
now  insist  upon  payment  for  these  fixtures,  he  might 
also  af^  the  sale  of  the  house  have  refused  to  sell  the 
fixtures,  and  might  Imve  done  great  injury  to  the  house 

by 


80  CASES  IK  TRINITY  TERK 


COLIOBATK 
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18£3«  hj  taking  them  away.  He  should  have  hisisted  upon 
his  right  before  the  conveyance  was  exeeoted.  It  is 
quite  clear  that  the  major  part  of  the  articles  were  iao  &r 
fixtures  as  not  to  be  the  subject  of  larceny ;  but  it  is  sug- 
gested that  some  of  them  were  not  fixtures.  As  to  them 
I  should  be  disposed  to  say,  that  if  the  seller  gave  up 
the  estate  with  those  things  upon  it,  he  must  be  con- 
sidered ad  throwing  them  into  the  bargain.  But  at  all 
events,  in  order  to  maintaito  this  action,  he  should  have 
made  a  specific  demand,  instead  of  including  them 
amongst  many  other  things  claimed  generally  as  fixtures. 

Pest  J.  Where  a  stipulation  is  made  that  fixtures 
are  to  be  taken  at  a  valuation,  that  shews  that  they  are 
not  othei:wise  to  pass.  So  of  timber,  if  there  be  a  pro- 
vision that  it  shall  be  valued;  if  there,  be  not,  the  wood 
passes  with  the  land,  and  the  fixtures  with  the  houtfs. 
In  the  absence  of  authorities,  I  should  hold,  that  every 
thing  which  forms  part  of  a  house  passes  by  a  sale  and 
conveyance  of  the  house  itself.  If  it  descends,  fixtures 
pass,  so  also  if  it  be  .devised;  why  then  should  they  not 
in  the  case  of  a  purchase  ?  But  it  is  unnecessary  to  de^ 
cide  upon  that  ground,  for  there  has  been  a  delivery  of 
possession  as  well  as  a  conveyance;  and  we  have  the 
authority  of  Gibbs  C.  J.  in  Lee  v.  Sisdon  for  sayings 
that  under  such  circumstances  trover  will  not  lie.  As 
to  the  other  point,  all  the  articles  were  described  as 
fixtures  in  the  demand;  and  it  would  be  unfiur,  under  a 
demand  of  fixtures,  to  admit  evidence  of  things  which 
were  not  fixtures.  The  refusal,  also,  was  of  the  Jlxhirei 
demanded.  I  am,  therefore,  clearly  of  opinion,  that  a 
nonsuit  must  be  entered. 

Rule  absolute,  (a) 

(n)  Holroyd  J.  had  left  the  court. 
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MsRmcTTOK  against  Becket,  Gent.,  one  &c. 
A  SSUMPSIT  ior  goods  flold    Defendant   pleaded  The  Court  win 

^^  not  compel  a 

a  sbam  plea,  preeiady  similar  to  that  pleaded  in  deAmdant  to 
BkUe^  V.  Protme  (a) ;  and  iqpon  the  authority  of  that  ^*  ^  " 
case  a  nde  mi  had  been  obtained,  that  the  plaintiff  ^^f'^^^X^* 
m^  be  at  Gberty  to  a^  judganent,  as  for  want  of  a 
fdlea,  upon  an  affidavit  stating  that  the  plea  was  in  every 
respect  fidse.  And  now,  after  hearing  Congfrif  in  sup- 
port of  the  rule,  and  Lan^aeOf  contra,  die  G>urt  said 
chat  it  was  very  desirable  that  the  proceedings  should 
not  be  prodoctiye  of  unnecessary  expense  and  delay* 
but  diat  it  was  equally  important  that  that  object  should 
be  efficted  without  breaking  in  upon  any  established 
prindpJes,  which  would  be  the  case  if  a  defendant  were 
to  be  compelied  to  verify  his  plea*  If  that  mi^t  be 
done,  the  Court  might  be  called  upon  to  grant  a  rule  to 
compel  tile  plaintiff  to  verify,  by  affidavit^  his  cause  of 
action.  The  troth  of  a  plea  of  release  Iiad  been  enquired 
into,  because  a  court  of  equity  would  entertain  ibt 
qsestion;  and  this  Court  only  does  tliet  in  a  less'ex^ 
pensive  way.  ThecaseofiZMiAfey  v.  Pmofi^  was  decided 
upoa  the  authority  of  what  Ml  from  Lord  Holt,  in 
'  Pdrce  V.  Blake,  (fi)  That  case^  however,  is  only  an  au- 
thority to  shew^that  an  attorney  who  puts  a  fiilse  plea 
upon  the  record  may  be  fkied;  and  if  the  defendant 
iiad  not  been  an  attorney,  the  Court  might  perhaps  have 
granted  a  ruk^  calUi^  upon  the  attorney  to  shew  cause 

(«)  1  JSL  4-  a  286.  (b)  2  Salk,  51S.  ' 
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•1823.  upon  what  grounds  he  put  the  plea  upon  the  record; 
""**"*  and  if  he  had  not  shewn  sufficient  erounds,  he  might 
agmna  have  been  fined  for  his  improper  conduct :  but  it  would 
be  going  too  far  to  treat  the  plea  as  a  nullity,  unless  the 
defendant  verified  it.  On  a  subsequent  day  the  Lord 
Chief  Justice  said  that  calling  upon  the  attorney  to 
shew  by  what  authority  he  put  a  sham  plea  upon  the 
file,  might  not  be  efiectual,  and  that  the  Court  would 
consider  whether  some  means  could  not  be  adopted  for 
the  prevention  of  sham  pleading,  without  breaking  in 
upon  any  established  principle.  In  the  meantime, 
however,  until  some  such  regulation  could  be  devised, 
4hc  practice  must  remain  as  it  had  been  heretoibre. 

Rule  discharged. 


^«*'>»  Murray,   Administrator  of  W.  Murray  de- 

June  13th. 

ceased,  against  The  Earl  of  Stair. 


A 

witnev 


^^^^  £)ECLARATION  on  a  bond,  bearing  date  the 
bondttatedUiat  Sd  NooemberflSlSf  given  to  the  deceased  in  the 

it  was  delivered  ,     t^i 

by  tlie  obligor  penal  sum  of  4000^'  Flea,  craving  oyer  of  the  bond,  and 
Sitt'beforv'and  of  the  condition,  which  was  for  the  payment  to  fViOuun 
tt^^^.    i^irraj^s  his  executors,  &c.,  of  2000/.,  by  John  William 

it  was  agreed 

that  it  should  remain  in  his,  (the  subscribing  witness's)  hands  until  the  death  of  A.S,\ 
and  until  certain  securities  were  given  up,  and  that  ihe  bond  was  given  up  to  bun  upon 
that  condition :  Held,  tliat  it  was  then  a  question  of  fact  for  the  jurj,  upon  the  whole 
evidence,  whether  the  bond  was  delivered  as  a  deed  to  take  effect  from  the  moment  of 
delivery,  or  whether  it  was  delivered  upon  the  express  condition  that  It  was  not  to  operate 
as  a  deeil  until  the  death  of  A.  B.,  and  until  the  notes  were  delivered  up. 

Semble,  That  it  is  not  essential  in  order  that  an  instrument  should  operate  as  an  escrow 
only,  that  it  should  be  eiprenly  declared  at  the  time  when  it  is  eiccutcd,  that  it  was  not  to 
operate  as  a  deed  until  a  given  event  happened. 

It  is  not  necessary  in  a  declaration  upon  a  poet  obit  bond,  to  aver  the  deaUi  of  the  povon 
upon  whose  death  the  money  secured  by  tlie  bond  was  to  become  payable. 

A  post  obit  bond  (upon  which  a  forfeiture  has  taken  place)  is  uot  within  the  statute  of 
tlie  8  a  9 ^.  3.  c.  1 1 .;  and  therefore  it  is  unnecessary  to  suggest  brraches, 

Semble,  That  such  a  bond  is  within  the  4  &  5  Anne,  c.  15. 

Henty 
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Henry  DabympU^  within  six  calendar  months  after  the        1823. 

decease  of  his  kinsman,  John  Dalfymple,  Earl  of  SicUr. 

The  plea  then  stated  that  the  bond  wa&  on  the  3d  No-        ogamu 

Earl  of  SrirR. 
vemba-^  1813,  delivered  by  the  defendant  to  W.  Saunders, 

die  subscribing  witness  thereto,  merely  as  an  escrow,- 
OQ  the  condition  that  the  same  should  remain  in  the 
hands  of  the  said  W.  Saunders  until  the  decease  of  the 
said  J.  Dabympk,  Earl  oi  Stair,  and  that  then  and  then 
only  the  bond  should  be  delivered  to  the  said  W.  Mur^ 
ray;  that  the  said  writing  obUgatory  accordingly  re- 
maitted  in  the  hands  and  possession  of  the  said  W, 
Saunders,  from  Xhe  time  of  the  delivery  thereof  to  him 
the  said  W.  Saunders  as  aforesaid  for  a  long  time^  and 
mitil  be  the  said  W.  Saunders,  before  the  decease  of  the 
Mm  Dabyjnple  in  the  condition  mentioned^  to  wit,  on 
the  10th  March,  1819,  wrongfully  parted  with  the  pos- 
session thereof,  and  the  same  thereby  wrongfully  came 
into  the  hands  and  possession  of  the  said  JV.  Murray} 
and  so  the  defendant  saith  that  the  said  writing  obli- 
gatory  b  not  his  deed,  in  manner  and  form  as  the  plain- 
tiff bath  alleged.  Second  plea,  that  it  was  ddivered  as 
an  escrow,  on  condition  that  the  same  should  be  de- 
livered up  to  the  said  W.  Murray,  in  case  two  promis- 
sory notes  for  1000/.,  then  outstanding,  should  be  de- 
livered np  to  W.  Saunders,  to  be  cancelled ;  and  that 
the  said  last-mentioned  notes*  have  not,  nor  hath  either 
of  them,  been  delivered  up  to  the  said  W»  Saunders  for 
the.  purposes  aforesiud^  or  otherwise.  Upon  these  pleas 
issues  were  joined.  At  the  trial  before  Abbott  C.  3., 
aft  the  Middlesex  sittings  after  Trinity  term,  1822, 
W.  Sffunders,  the.  subscribing  witness,  proved  the  exe- 
cntion  of  the  bond,  and  also  gave  in  evidence  the  fol- 
lowing facts.     He  acted  as  the  attorney  of  the  defend- 

G  2  ant 
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1823.  ant  when  the  bond  was  executed.  At  that  time  Murray^ 
j^o^^Y  the  intestate,  held  two  promissory  notes  of  the  defend^ 
Bwl'If&Ai*.  "*^'^  *^"^  ^^^  threatened  to  put  them  in  suit  The  de- 
fendant,, in  consequence,  proposed  to  give  the  intestate 
the  bond  in  question,  but  desired  that  it  should  not  go 
into  the  market  before  the  death  of  Lord  Stahr^  as  that 
might  have  the  effect  of  creating  a  prejudice  in  his  mind 
to  defendant's  disadvantage.  It  was  agreed  by  all  the 
parties,  before  and  at  the  time  of  the  execution  of  the 
.  bond,  that  it  should  remain  in  SaunderiB  hands  until  the 
death  of  Lord  Stair^  and  ^at  it  should  not  even  then 
be  delivered  up  to  Murrajf  until  he  gave  up  the  note% 
and  the  defendant  would  not  have  given  the  bond 
unless  that  had  been  assented  to.  The  bond,  how(- 
ever  was  attested,  sealed,  and  delivered  in  Ithe  usual 
way,  and  no  other  than  the  words  usual  on  the  exe- 
cution of  a  bond  were  used  by  the  defendant  when  he 
executed  the  bond  in  question.  In  1812  Saunders 
had  been  a  surety  for  the  wife  of  the  intestate^  upon 
her  taking  out  letters  of  administration ;  and  he  desired 
an  indemnity  to  protect  himself  and  he  kept  the  bond 
in  question  partly  for  his  own  security.  Some  weeks 
after  it  had  been  executed,  Murray^  the  intestate,  told 
Saunden  that  his,  JUiaray's,  wife  had  misapplied  some 
money  belonging  to  the  estate^  and  observed  at  the  same 
time,  that  he,  Saunden^  was  indemnified,  for  he  held 
Lord  Staif^s  bond.  John  Lord  Stair  died  in  June^  1 821 , 
and  the  defendant  then  succeeded  to  the  title;  Saund- 
ers, however,  in  the  beginning  of  1819,  at  Mt/mry^s 
request,  had  deliv^ed  the  bond  Over  to  him  for  ^the 
purpose  of  depositing  it  with  his  woollendraper,  as  « 
security.  Upon  cross-examination,  he  stated  that  the 
bond  was  executed  upon  the  express  condition  that  it 

wa^ 
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Nvasto  nxnaininlikhandsunHl  thed^atbof  Lord&aiVy       1828. 
and  until  the  notes  were  delivered  up.    Upon  this  evi-      -— — 
dence  it  was  contended,  that  the  plaintiff  oi^ht  lo  be       agmtui 
nonsnited,  inasmuch  as  it  appeared  to  be  the  intention 
of  the  parties  that  the  instrument  should  not  operate  as 
a  deed  until  the  death  of  Lord  Stairs  and  Johuon  v- 
Baier{a)  was  cited.    The  Lord  Chief  Justice  reserved 
the  point,  and  the  plaintiff  had  a  verdict,  widi  liber^  to 
the  defendant  to  move  to  enter  a  nonsuit    A  rule  nisi 
having  been  obtained  in  last  NUchadmoi  term. 

The  SoUeUor-General^  Qumoff  and  Corngfu^  in  EfuUr 
term  shewed  causew  The  defoidant  delivered  the  in- 
stmment  as  his  deed,  and  it  took  effect  as  a  deed  from 
the  moment  of  such  delivery.  In  order  to  make  it 
operale  as  an  escrow,  the  defendant  oug^t,  at  the  time 
of  the  execution,  to  have  said  that  it  was  to  become  his 
deed  only  upon  the  death  of  Lord  SMr^  and  npon  the 
delivering  op  of  the  two  notes;  but  having  delivered  it 
ss  his  deed,  with  a  request  to  Saunders  to  keep  it 
till  the  notes  were  delivered  up,  it  operates  as  such 
from  the  momoit  of  its  delivery.  This  distinction  is 
pointed  out  iu  ShepparSt  Touchstone,  58.  The  learned 
author,  after  ydefimng  an  escrow,  states  ^*  that  it  is 
f*iiH*nlis^  that  the  form  of  words  used  iu  the  delivery 
of  such  an  instrument  should  be  apt  and  proper,  as, 
for  wcamph*,  I  deliver  this  to  you  as  an  escrow 
to  deliver  to  the  party  as  my  deed,  upon  condition  that 
he  do  deliver  to  you  2QL  for  me,  or  upon  condition  that 
he  deliver  up  the  old  bond  he  hath  of  mine  for  the  same 
mon^,  (or  as  the  ease  is,)  or  I  deliver  this  to  you  as 
an  escrow,  to  keep  until  such  a  day,  upon  condition  that 

(o)  4JB.^ji.  440. 
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86  CASES  IN  TRINITY  TERM 

I8S3«       if  before  that  day,  he  to  whom  the  escrow  is  made  shall 


MUKKAT 


pay  to  me  107.  or  give  me  a  horse,  or  enfeoff  me  of  the 
agamtt  manor  of  Dale,  or  perform  any  other  condition,  th&t 
then  you  shall  deliver  the  escrow  to  him  as  my  deed. 
But  if  when  the  deed  is  delivered  to  the  stranger,  I  use 
these  words  <  I  deliver  this  to  you  as  my  deedj  and  that 
you  shall  deliver  it  to  the  party  upon  certain  conditions ; 
or  to  deliver  to  him  to  whom  it  is  made  when  he  comes 
to  Lcndon^  in  this  case  the  deed  takes  efiect  presently, 
and  the  party  is  not  bound  to  perform  any  of  the 
conditions."  This  is  an  authority  to  shew  that  the  in- 
tention that  an  instrument  should  operate  as  an  es- 
crow, should  be  clearly  expressed  at  the  time  of  execn- 
tion.  {a)  But  assuming  that  not  to  be  necessary,  it  suffi- 
ciently appears  from  the  whole  of  the  evidence  to 
have  been  intended  that  this  should  operate  as  an  effec- 
tive deed  from  the.  moment  of  its'  execution.  It  was 
given  to  prevent  two  other  effective  securities  from  bdng 
put  in  force  against  the  defendant.  It  was  left  in  the 
hands  ofSaunderSf  his  own  attorney,  in  whom  he  had 
a  special  confidence;  and  Murray  the  deceased  un- 
derstood it  to  be  a  valid  security,  for  he  told  Saunders 
that  he  was  secure  against  any  claims  that  might 
be  made  upon  him,  as  he  held  Lord  ^ait'f^  bond, 

Scarlfttj  (and  Marryat  and  Lowes  were  with  him) 
contra.  The  question  is,  whether  the  defendant  in- 
tended this  instrument  to  operate  as  a  deed  from  the 
moment  of  its  execution,  or  only  upon  Lord  SUnr^s 
death  and  the  delivery  up  of  the  notes.  Now  it  ap- 
pears from  the  evidence  otSaunderSf  who  was  called  as  a 
witness  on  the  part  of  the  plaintiff  to  prove  the  execution 

(a)  Sec  further  as  to  the  delirery  of  an  instrument,  as  an  escrow  or 
deed,  Vhh  Abr,  jTaU,  (M)  ;  Co.  Lit,  35. 

of 
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of  the  bond,  that  it  was  agreed  both  before  and  at  the  time       1 B99. 
of  the  execution,  that  it  should  remain  in  the  handsof  him,      ^^^r 
the  defendant's  attorney,  until  the  death  of  Lord  Siairt  £„/''^^, 
«id  until  the  notes  were  delivered  up ;  and  that  unless 
that  bad  been  assented  to  by  Murray^  the  defendant 
would  not  have  given  the  bond;  and  in  his  cross-ex- 
amination, Saunders  stated  that  it  was  delivered  upon 
that  express  condition.     He  was  then  stopped  by  the 
Court.     • 

Abbott  C.  J.  Upon  further  consideration,  we  are 
allofc^inion  that  there  ought  to  be  a  new  trial  in  this 
case,  and  that  it  should  be  presented  as  a  question  of 
fiict  for  the  jury  upon  the  whole  evidence,  whether  the 
bond  was  delivered  as  a  deed  to  take  effect  from  the 
moment  of  such  delivery,  or  whether  it  was  delivered 
to  Saunders  upon  the  express  condition  that  it  was 
not  to  operate  as  a  deed  until  the  death  of  the  then 
Lord  Siair^  and  then  only  upon  the  delivering  up  of 
the  two  promissory  notes  The  jury  must  draw  their 
conclusion  from  the  whole  of  the  evidence  given  by 
Saunders;  and  it  will  be  competent  to  either  party 
who  shall  be  dissatisfied  with  my  direction  to  tender  a 
ImII  of  exceptions,  and  the  question  may  be  raised  upon 
the  record,  whether  an  instrument  can  in  any  case 
operate  as  an  escrow,  unless  the  party  at  the  time 
of  its  execution  uses  express  words  to  shew  his  inten* 
ticm  that  it  should  not  operate  as  a  deed  until  a  given 
event  happen. 

Rule  absolute  for  a  new  trial, 

-The  cause  was  tried  again  at  the  sittings  after 
Easier  term ;  and  Saunders  having  given  nearly  the  same 
evidence,  the  Lord  Chief  Justice  told  the  jury  that 
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1 823.       if  the  instrument  was  delivered  as  the  de^  of  the  d^^* 
„      ■        ant  binding  on  him. at  the  time^  although  it  was  de- 


livered on  the  faith  and  confidence  which  he  reposed  la 
Bui  «f  Stau* 

Saimders  his  attorney  that  he  would  not  part  with  it 

until  the  death  of  Lord  &air,  and  until  the  notes  were 
delivered  up,  that  it  immediately  became  the  defendant** 
deed,  and  although  Saunders  in  fact  parted  with  it  be* 
fore  Lord  Siair^s  death,  and  before  the  ddivering  up  of 
the  two  notes,  in  violation  of  the  trust  reposed  in  him,  il 
was  still  the  defendant's  deed  in  a  court  of  law,  whatever 
relief  he  might  obtain  in  a  court  of  equity;  that  it 
was  like    the  common  case  where  a   conveyance   is 
executed  before  the  consideration  money  is  paid,  and  , 
the  deed  is  left  in  the  hands  of  the  attorney  until  it  is 
paid,  althouj^  the  attorney  parts  with  it  befinre  pay* 
ment,  there  is  no  relief  at  law.    But  if  the  delivery 
itself  at  the  time  was  copditioqal,  so  as  not  to  coostitutQ 
any  present  obligation,  it  was  an  escrow  or  writing 
merely,  and  not  a  deed ;  and  the  condition  of  the  de- 
livery  having  been  broken,  it  had  never  become  the 
deed  of  the  de&pdant.    To  make  the  delivery  con- 
ditional, it  was  not  necessary  that  any  express  worda 
should  be  used  at  the  time.    The  conclusion  was  to  be 
drawn  from  all  the  circumstances.     It  obviated  all 
question  as  to  the  intention  of  the  party,  if  at  the  time  of 
delivery  he  expressly  declared  that  he  delivered  it  as  an 
escrow ;  but  that  was  not  essential  to  make  it  an  escrow. 
After  these  observations  his  lordship  told  the  jury  to  findu 
verdict  for  the  plaintiff  i^  upon  the  whole  evidence^  they 
thought  it  was  delivered  as  the  deed  of  the  defendant, 
binding  at  the  time ;  and  for  the  defendant,  if,  on  tlie 
contrary,  they  were  of  opinion  that  the  delivery  itself 
was  conditional,  so  as  not  to  constitute  a  present  ob> 
ligation.    The  jury   having  found  a  verdict  lor  the 

plaintiff 
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phinlU^  a  rule  nisi  was  obtained  in  this  term  for  '  ld2S. 
arresting  the  jadgment,  on  the  ground  that  the  death  i7"7Ir 
of  Lord  Siair  mentioned  in  the  condition  was  not 
averred;  and  seoondlyy  that  the  plaintiff  ought  to  have 
assigned  breaches  acoordingtostat  8  &  9.  FT.  5.c.  1 1.«.8. 

Qmgn  was  now  heard  agaiinst  the  rule,  and  ScarUU^ 
MtnyeUj  and  £•  Lames  in  support  of  it 

As  to  the  first  point,  the  Court,  daring  the  ar- 
gomentt  intimated  their  opinion  that  an  averment 
of  the  death  of  Lord  Siair  was  wholly  unneoessaiyt 
inasmuch  as  the  condition  of  the  bond  set  out  in 
the  plea  contained  that. which  was  matter  of  de- 
fence if  the  ev^it  had  not  happened,  the  defendant 
mi^t  therefinre  have  pleaded  it;  but  he  not  having  done 
so^  the  {dainttff  was  not  bound  to  shew  the  death  of 
Lc»d  Siair.  Meredith  v.  AUa/n.  (a)  Loekejf  v.  Darby.  (&) 
And  Holrcifd  J.  said  that  in  the  common  case  of  a  bond 
conditioned  for  indemnifying,  if  the  defiendant  seta 
out  on  oyer  the  condition  of  the  b<md,  he  must  plead 
non  damnificatus,  in  order  to  make  the  plaintiff  shew  a 
damage.  Upon  the  other  question,  whether  it  was  ne- 
cessary to  suggest  breaches  upon  the  record,  TidtsPrac^ 
tice,  C04.9  WardeU  v.  Ferawr  (c)»  and  Cadoxas.  lUrdy  (cl), 
were  dted  on  the  part  of  the  phintiff.  For  the  defendant 
it  was  sdd,  that  in  Cbi&»a  V.  flb'i^  it  did  no^ 
the  record  that  it  was  a  post  obit  bond  but  the  question 
merdy  was,  whether  there  should  be  judgment  for  want 
of  plea;  and  it  was  said  that  the  statute  of  the8&  9  ^. 
applied  to  all  bonds  upon  the  fiice  of  which  it  did  not 
appear  that  any  thing,  and  how  much  was  due ;  and 
they  Cited  WakU  v.  Goidditig(e\  WOkmghly  v.SmintoniJ\ 

(a)  ]  Salk,  138.  (6)  1  L.  J7aym.  108. 

(e)  ^Camj^9%2,  ^    (d)  2  B,  MtMfre,  2S0. 

(f)  8  T.  K.  126.  (/}  6  £au,  550. 
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» 

Jf  dch  V,  Ireland  (a),  Exparte  Winchester  (6),  Middlelon 
V.  Bryan,  {c) 

Abbott  C.  J.  I  am  of  opinion  that  this  bond  does  not 
come  within  the  operation  ofthe  8  &  9  ff^  3.  c  1 1  •  i.  8.,  by 
which  it  is  enacted,  ^  that  in  all  actions  upon  bonds  or  on 
any  penal  sum  for  non-performance  of  any  covenants  or 
agreements  in  any  deed  or  writing,  the  plaintiff  may  as- 
sign as  many  breaches  as  he  shall  thmk  fit."  The  statute 
then  goes  on  to  direct  that  the  jury  are  to  assess  the 
damages  for  the  breaches  so  assigned ;  and  if  the  de* 
fendant  pay  into  court  the  damages  so  assessed  by  reason 
ofthe  breaches  ofthe  covenant,  together  with  the  costs 
of  the  suit,  a  stay  of  execution  is  to  be  entered  upon  the 
record,  but  the  judgment  is  to  remain  as  a  further  se- 
curity to  answer  to  the  plaintiff  such  damages  as  may 
be  sustained  by  further  breaches  of  covenant.  The 
words  of  this  statute  are  large  and  somewhat  obscure. 
It  is  now,  however,  fully  established  by  decided  cases, 
that  bonds  for  the  payment  of  annuities,  or  of  money  by 
instalments,  are  within  the  statute ;  but  that  bonds  for 
the  payment  of  a  sum  certain,  at  a  day  certam,  are  not 
within  it  Bonds  for  the  payment  of  annuities  are 
clearly  within  the  provision,  that  the  judgment  shall 
stand  as  a  security  for  future  payments.  Before  the 
statute  a  court  of  equity  could  only  put  a  value  upon 
the  annuity,  but  could  not  effect  that  which  is  now  done 
by  the  statute.  A  bond  for  the  payment  of  a  sum 
certain,  at  a  day  certain,  is  not  within  the  statute  of 
William, « for  in  order  to  ascertain  the  precise  sum  due 
in  such  a  case,  computation  only  is  necessary,  and  the 

(o)  6  JEitsi,  515.  {b)  J  Jik.  1 18.  (c)  3  If.  ^  &  156. 

intervention 
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Intervention  either  of  a  jury,  or  a  court  of  equity  ig  1828. 
uimeoessary.  This  is  a  bond  ib^  the  payment  of  a  sum  '— — " 
certain,  at  a  time  that  may  be  rendered  oertun,  and  itgamat 
which,  Apon  this  record,  must  be  taken  to  have  been  ren-* 
dered  certain  by  the  happening  of  the  event  coDtem« 
plated  by  the  condition. .  And  although  the  day  be  not 
mentioned  in  the  condition,  yet  bdng  ascertained  by  jdie 
happening  of  the  event,  nothing  but  computation  was 
necessary  in  order  to  ascertain  the  precise  sum  due. 
That  being  so^  I  think  that  this  is  a  bond  for  the  pay* 
ment  of  a  sum  certain,  at  a  day  certiuu,  and  therefore  not 
within  the  statute  of  William.  It  is  not  necessary  to 
decide  whether  it  be^  or  be  not  within  the  4  &  5  Anne^ 
c»  16. ;  but  I  am  strongly  of  opinion  that  it  is.  The 
judgment  of  Lord  Hardmieke  in  Exparle^  Winchester  {a) 
is  an  authority  against  that  position.  In  Wyllie  v. 
Wilkes  {b)i  however.  Lord  Mansfield  seems  to  have  dis- 
approved of  what  fell  from  Lord  Hardwicke  upon  that 
occasion,  and  it  appears  that  the  judgment  in  Exparte 
WhuAesteTf  went  farther  than  was  necessary.  In  that 
case  the  £ither  of  the  wife  had  given  a  bond  to  the 
husband  to  pay  hhn  the  prindpal  sum  of  1000/.  after 
the  death  of  himself  and  his  wife,  and  interest  at 
4  per  cent,  by  half  yearly  payments  in  the  meantime; 
and  it  appeared  that  half  a  year's  interest  had  become 
due  at  CkristmaSf  and  was  not  paid  till  the  iothjaftuafy^ 
and  therefore  that  the  bond  had  become  forfeited. 
The  obligor  and  his  wife  were  still  living;  it  seems, 
therefore^  that  the  principal  had  not  become  due  at  all, 
and  consequently  the  day  of  payment  of  that  sum 
had  not  been  ascertained  by  the  happening  of  the 
event  mentioned  in  the  condition.  That  bond  was 
clearly  not  a  bond  within  the  statute  of  4  8c  5  Anne 

(a)  1^^.118.  (b)  Voug.519. 

c.  16. 
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182d»       c.  16.    In  tbie   case  the  principal   had  become  due 

-^^^^       by  Ihe  happening  of  the  event;  aiid  I  think  it  clearly 

i^oiiMi       a  caee  within  the  statute  of  4  &  5  AnnCf  c.  1 6^  and  that 

it  would  have  been  comfietent  to  the  defendant  to  have 

pleaded  that  the  money  due  had  been  tendered  b^re 

the  action  was  brought 

Ratify  J.  I  am  of  opinion  that  this  fidis  within  the 
case  of  Cadojaa  t.  Hardy^  and  that  that  case  was  pro- 
perly decided. 

HoLBOTD  J.  I  am  of  the  same  opinion.  The  stat* 
of  8&9  W.S.  e.  II;  $•%.  seems  to  have  cgntemphited 
bonds  by  the  condition  of  which  more  than  one  act  was 
required  to  be  done ;  for  it  directs  that  the  judgment  shaU 
be  for  the  penalty,  but  that  execution  shall  be  for  the 
damages  assessed  only,  and  that  the  judgment  shall  re- 
main as  security  for  further  damages  that  might  occur. 
The  main  object  of  the  legisbtture  was  to  make  it  un- 
necessary for  parties  to  go  mto  a  court  of  equity  to  obtain 
relie£  Now,  where  the  penalty  was  a  securi^  feu-  the 
doing  of  several  acts,  it  became  the  debt  at  law  by  the 
,  '  nou'^perfonnance  of  any  one.  And  it  was  necessary 
therefore  for  a  party  to  apply  to  a  court  of  equity  for 
relief  which  was  granted  upon  the  terms  of  paying 
what  was  due  in  consdenoe.  Now,  in  this  case,  only 
one  act  was  to  be  done — the  payment  of  die  sum  of 
20001.  six  months  after  the  death  of  Lord  SUiiri  and 
before  the  statute  there  could  be  no  ground  for  seeking 
relief  in  a  court  of  equity  against  the  payment  of  that 
sum.  I  do  not,  however,  mean  to  pronounce  my  judg- 
meat  upon  the  ground  that  the  statute  of  WUIiam  was 
not  intended  to  apply  to  any  case  but  where  <me  thing 
is  required  to  be  done  by  the  condition  of  the  bond ; 

for 


IN  THi  Fourth  Year  op  GEORGE  IV.  98 

for  it  is  perfectly  clear  that  if  ibis  bond  be  within  the        1823. 
4  &  5  Anney  c.  16.,  it  is  not  within  the  statute  of  8  8fc        '  , 

MOEIUT 

9  W.  S.  c.  1 1.    Now  I  think  this  a  case  both  within  Ae       agpmu 

Bsrl  of  Staii* 
words  and  spirit  of  the  statute  c^Anne.  The  ISth  section 

of  that  statu^  enacts  <<  that  where  an  action  of  debt  is 
brought  upon  any  bond  which  has  a  condition  or  de- 
feasance to   make  void  the  same  upon  payment  of  a 
fesser  anm  at  a  day  or  place  certain,  if  the  obligor,  be^ 
fore  the  acdon  brought,  pay  to  the  obligee  the  principal 
and  interest  due  by  the  defeasance  or  condition  of  such 
bond,  although  such  payment  was  not  made  strictly  ac- 
cording to  the  condition  or  defeasance,  yet  it  shall  be 
pleaded  in  bar  of  such  action,  and  shall  be  as  effectual 
a  bar  to  sudi  action  as  if  the  money  had  been  paid  at 
the  day  and  place,  according  to  the  condition  or  de- 
feasance, and  had  been  so  pleaded."     It  is  said  that  this 
is  not  within  that  section  of  the  statute^  because  the 
money  is  not  made  payable  by  the  condition  at  a  day 
certain.     Now  it  must  be  taken  upon  these  pleadings, 
that  the  death  of  Lord  Siair  had  happened  before  the 
commencement  of  the  action,  for  otherwise  no  action 
could  have  been  maintained.    That  being  so,  the  day 
of  payment  had  become   certain,   according  to   that 
maxim  of  law,  ^  id  certum  est  quod  certum  rcddi  po- 
test,"   Therefore  this  action  was  brought  upon  a  bond 
which,  at  the  time  of  the  commencement  of  the  action, 
had  a  condition  to  make  void  the  same  upon  payment  of 
a  lesser  sum  at  a  day  certain.    It  falls  therefore  <jivithin 
the  very  words  of  the  twelfth  section  of  the  statute. 
The  thirteenth  section  then  enacts  '*  that  if  at  any  time 
pending  an  action  upon  such  bond,  the  defendant  shall 
bring  into  court  idl  the  principal  and  interest  due  on  it, 
and  also  such  costs  as  have  been  expended  in  suits  at 
law  or  in  equity,  the  money  so  brought  in  shall  be  a  fiill 

discharge 
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1823.  discharge  of  the  bond.    Now  the  derendant,  after  llie 

^j^^~^  commenceinent  of  an  action  upon  this  bond,  miglit 

'^'^  have  paid  into  court  the  principal,  and  interest,  and 


for  they  were  the  subject  of  computation.  This 
is  therefore  a  bond  within  the  meaning  of  that  section* 
The  mischief  contemplated  by  the  statute  was  that  where 
a  bond  was  conditioned  for  the  payment  of  a  lesser  sum 
at  a  day  certain,  and  payment  was  not  made  at  the  day, 
the  penalty  became  the  debt  at  law ;  and  payment  after 
the  day  could  not  be  pleaded  in  a  court  of  law  in  bar 
of  the  action ;  and  even  pending  the  action,  the  pay- 
ment of  the  principal,  and  interest,  and  costs,  would  not 
be  a  ground  for  discontinuing  it,  but  the  obligor  of  the 
bond  was  driven  to  a  court  of  equity.  Here,  before  the 
statute,  the  obligor  would  have  been  obliged  to  apply  to 
a  court  of  equity  for  relief  if  he  had  not  paid  the  money 
at  the  day.  This  is  therefore  clearly  a  bond  within  the 
mischief  contemplated  by  the  legislature. 

Best  J.  I  am  clearly  of  opinion,  both  upon  autho- 
rity and  principle,  that  this  case  is  not  within  the 
statute  of  the  8  St  9  fr.  3.  c.  1 1.  That  statute  is  highly 
remedial,  and  calculated  to  advance  justice  and  to  give 
relief  to  plointifis  up  to  the  extent  of  the  damage  sus- 
tained, and  to  protect  defendants  from  the  payment  of 
more  than  what  is  justly  due,  and  ought  not  to  be  so 
ocHistrued,  as  to  compel  plaintifi  to  put  unnecessary 
matter  on  the  record.  It  appears  to  me  that  a  sug- 
gestion b  required  in  two  cases;  first,  where  upcm 
the  first  breach,  all  .that  may  become  due  is  not  payable^ 
OS  in  the  case  of  an  annuity  or  money  payable  by  in- 
stalments, and  then  justice  requires  that  the  party  should 
recover  only  what  is  due,  which  cannot  be  ascertained 
without   a    suggestion.    The   second   case   is    where 

8  the 
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the  damages  are  unliquidated,  and  must  be  ascertained  1823. 
by  the  verdict  of  a  jury,  as  in  cases  of  breaches  of  cove»  jo^ii^r 
nant.     In*  this  case,  the  whole  sum  that  the  plaintiff  _  ."^^^^ 

^  Earl  of  SftAiKs 

could  ever  become  entitled  to,  became  due  at  one  time. 
There  was  no  occasion,  therefore^  to  summon  a  jary  to 
auesB  the  damages;  they  were  the  subject  of  computation 
only. 

Rule  discharged. 


against  Johnson. 


T  ATITAT  issued  against  Thomat^ohfison  was,  by  wiwra  a  latitat 
mistake^  served  on  his  father,  J,  Johnson^  who  lived  teenl^cd  ^ 
in  die  same  house.    The  plaintiff's  attorney  enquired  ^rMm^^ 
for  common  bail,  and  a  person  in  the  ofiice  said  it  was  ^'^^Sbermds 
filed.    A  declaration  was  then  delivered  against  T.  J.  **  "^^  "^ 

^  an  aliai  iMuca 

The  attorney  returned  it,  saying  that  he  had  appeared  upon  h. 
for  J.  J.  sued  as  T.  J.     Plaintiff's  attorney  said  he  had 
no  action  agunst  J.  Jl,  and  sued  out  an  Alias  and  planes 
against  71 JI,  who  was  served  with  the  pluries. 

Conyn  moved  to  .set  aside  the  writ,  and  contended, 
that  having  been  served  on  </•  J.  it  was  functus  officio, 
and  therefore  no  alias  could  be  sued  upon  it. 

Paiiesonf  contra,  contended  that  the  service  upon  J.  J. 
was  altogether  a  nullity,  and  that  the  latitat  was  not  in 
any  way  a£fected  by  it. 

Batley  J.  (a)  The  service  of  the  latitat  upon  a 
wrong  person  by  nuatake  was  the  same  as  no  service  at 
alL  The  writ  was  not  infected  by  it,  and  consequaitly 
the  alias  and  pluries  were  good. 

Rule  discharged. 
(a)  *  The  only  Judge  in  court. 
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182S. 

Salurdaif,  HaRDIMO  Ogohut  WiLSOK. 

JiiiM  14th.  ^^ 

^^  ti^  ([^ ASK    The  dedantion  stated  that  the  plaintiff  was 
loibed  them  m       possessed  of  a  dwelUng-hottse^  and,  by  reason  thereof, 

<«  tti  intended  was  entitled  to  a  way  from  a  common  highway  to  his 

WET  oTtbirtj  . 

icetwide,"  house^  for  hoTses,  cattle,  carts,  and  carriages;  and  that 

then inout!^  defendant  obstructed  the  way  by  building  a  wall  upon 

twc?llfthlf  i^    Plea,  not  guilty.    At  the  trial  before  ^«o«  C  J., 

]^S^^dtai  ^^ ^^^  Westminister  sittings  after  last  Michadmas term, 
the  following  ev^aice  was  given.    In  Ai^ust^  180S),  a 


gTAntedy  de- 

acribing  the       lease  of  a  piece  of  ground  was  granted  by  one  Stoane-ijo 
ebutting  on        W.  BoUwi  g  the  abuttal  on  one  side  was  described  as 


way**'  not  men.  **  9Ki  intended  way  of  SO  feet  wide."  The  ground  over 
^idi^  Hdd,  ^^^^  ^^^  ^^7  ^^  ^  ^  mnAe  also  belonged  to  the 
^^  »°^-  lessor.    In  181 1,  Bolton  underiet  to  plaintiff's  hmdlord 


titled  to  eomw^  ^oQe  POtard)  a  part  of  the  ground  so  demised,  ••  to- 
end  could  not  gecber  with  all  ways  thereunto  apertatning ;''  and  it  was 
tion  egeinrt  the  described  as  abutting  **  on  an  intended  way,''  without 

owner  of  the 

aoU  for  nerroir-  mentioning  any  width.  Pittard  built  a  house  upon  it, 
tRreaty-wfen  of  which  the  plaintiff  was  tenant.  In  1820,  the  defend- 
fnlurThii^g  ant  purchased  the  ground  on  the  opposite  side  of  the 
^"JJ^J^  **  intended  way*'  mentioned  in  the  first  lease,  and  also 
watorprcmisM  |1|q  goil  of  that  way,  and  built  a  wall,  leaving  a  road 

**  together  with  *  ** 

all  waye  there^   only  twenty-seven  feet  wide  in  front  of  the  plaintiff's 

unto  i4)pertain-         w  * 

ing.**  A  right    house.    When  the  two  leases  above  mentioned  were 
original  leMor*!  made,  the  road  had  not  been  se  t  out,  but  there  had 
pawTythoeir    been  a  road  SO  feet  wide  for  about  four  years  before 
"^^LdlT     ^^^  alleged  injuiy  wai  committed.    It  did   not  ap- 
pear that  the  plaintiff  had  sustained  any  actual  injury 
from  the  erection  of  the  wall,  the  road  being  wide  enough 
for  carriages  to  pass  and  turn  round.    The  Lord  Chief 

Justice 
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Juitioe  obBerved,  that  the  plaintiff  had  not  a  grant  of  a        1823. 
way  of  any  particular  width,  and  left  it  to  the  jury  to      hTrmmo 
say,  whether,  under  those  circumstances,  the  wall  was      y^^^ 
a  nuisance.    Tbe  jury  found  a  Terdict  for  the  plaintiff, 
with  nominal  damages ;  and  in  Hilary  term  a  rule  nisi 
&€  a  new  trial  was  obtained,  against  which 

Gumetf  and  Andrem  now  sh^ed  cause.  The  jrfain- 
tiff's  landlord  was  entitled  to  a  way  thirty  feet  wide. 
The  first  lease  described  the  intended  way  as  thirty  feet 
wide;  and  the  second  lease,  speaking  of  **  the  intended 
way,**  must  have  meant  one  of  that  width.  No  doubt 
die  first  lessee  was  entitled  to  a  way  thirty  feet  wide,  and 
his  under-tenant  had  the  same  rights.  At  all  events,  the 
qioestion,  whether  the  wall  were  or  were  not  a  nuisance, 
was  properly  left  to  the  jury ;  and  although  according 
to  the  evidence  it  was  po^ble  for  a  carriage  to  turn 
nmnd  upon  the  road,  still  they  were  warranted  in  finding 
that  it  was  not  so  commodious  as  before  the  wall  was 
biulL  That  was  properly  a  question  for  them,  and 
there  is  no  reason  to  disturb  their  verdict 

Searkii  and  lAtOedak^  contri.  The  lease  to  PiUard 
did  not  contain  any  grant  of  a  way  of  a  particular  width. 
The  property  is  described  as  bounded  by  an  intended 
way,  not  saying  how  wide  that  was  to  be.  There  was 
no  privity  between  the  under-tenant  and  the  original 
lessor  so  as  to  entide  him  to  all  the  privileges  granted 
by  the  first  lease ;  and  even  if  there  were  the  description 
in  that,  itlloes  not  amount  to  a  grant  of  a  way  thirty 
feet  wide.  At  the  utmost,  it  would  only  amount  to  a 
covenant  by  Sloane  to  BcUon  to  make  a  way  of  that 
width ;  and  until  the  way  was  set  out,  the  party  could 

V0L.JI.  .         H  only 


Akok. 
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18SS.      only  have  a  right  to  a  eonvenieftt  way«     Although  the 
'  way  may  at  one  time  have  been  thirty  fiwt  wide^  jtiU  the 

plaintiffTmiut  fail  imlets  he  C9ii..$be«r'a.grant;  for  hie 
ppfises^on  has  upt.booo Jong. eQOUs^  to  warrant  the  pre* 
sumptipn  of  one.  It  most  be  adnutted  that,  he  ia  en* 
titled  to  a  convenient  way,  and  aocrfrdingly  his  declar- 
ation daims  generally  a  right  of  way  for  horses  and 
carriages ;  and  the  evidence  fiiUy  estaUithed  that  he  has 
a  convenient  way  for.thep^  notwithstanding  the.erection 
of  the  wall.  KBoUon  was  oitided  to  a  way:  of  thirty 
feet  wide,  no  doubt  he  might  i^idge  that  rig^t  in  an 
under-lease ;  and  here  he  did  so^  by  using  the  words 
^*  intended  way,"  without  speciiying  any  width.  If  the 
plaintiff  had  in  this,  instance  the  right  whidi  he  daims^ 
all  under-tenants  must  be  entitled  to  every  privilege  con- 
tained in  the  original  lease. 

Abbott  C.  J.  It  appeared  by  tlie  evidence  at  the 
trial,  that  the  road  now  left  in  front  of  the  plaintiff's 
house  was  as  wide  as  convenience  required,  and  that  the 
plaintiff  himself  had  declared  that  he  sustained  no  inoon* 
venience  from  the  erection  of  the  wall.  His  landlord, 
however,  has  a  ri^t  to  sue  in  hift  name;  hut.  as  no 
injury  has  been  sustained,  cannot  recover  unless  he 
establishes  his  right  to  a  rond  pf  a  particular;  ifidth. 
Adverting  to  the  lease  from  Shmm  to  BqUon^  the  fi>aner 
does  not  giant  a  way  thirty,  feet  wide^  but  only  desoribcB 
the  land  demised  as  bounded  by  an  in  tended  r  way^  of 
that  width.  That  is  merely  an, expressicm. and  declaxv. 
ation  of  an  intention.  If,  indeed,  that  operated  as  a 
grant,  the  plaintiff's  right  might  possibly  have  been 
made  out;  but  if  it  was  not  a  graot»  a  departure  from 
the  intention  expressed  will  not  give  a  right  of  action, 
unless  some  actiml  damage  has  b^n  sustained,  ifere 
3  the 
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die«<ideDoe  negatived  any  such  damage.    I  am  th^»-       1823. 
faoe  of  opinum  that  thoneougfat  to  be  a  new  triaL 


Batubt  J.  I  am  of  opinion  diat  this  question  de« 
peods  upon  the  constrnction  of  the  original  lease.  Atrf- 
tom  had  a  right  to  some  way^  and  ho  might  have  bar- 
gained for  a  road  of  a  particular  description.  Without 
any  ezpiess  stipnlation  thb  lav  would  give  him  a  way  of 
neeessityv  for  the'cdnvenienoe  of  the  houses  wiqch.  were 
to  he  built  In  this  case  there  was  hot  any  express 
stipulation  as  to  the  width  of  the  way,  but  the  abuttal 
was  described  as  an  intended  way  thir^  feet  wideii 
That  was  merely  the  intention  of  the  owner  of  the  soiL 
He  does  not  expressly  engage  thai  the  road  diaU  be  .of 
diat  width.  It  was  bis  intention  to  make  it  so  at  the 
time;  but  he  uses  no  words  which  could  fetter  his  intm- 
doni  and  prevent  a  deviation  from  it,  provided  a  conve- 
nient way  was  left  for  BoUan  and  his  under-lessees. 

HoLBOTD  J.  The  plainti£P's  claim,  as  stated  in  his 
declaration,  is  of  a  right  to  pass  and  repass  on  foot  and 
on  horse-back,  and  with  cattle,  carts,  and  carriages. 
He  does  not  specify  the  particular  width  of  the  way; 
but  the  declaration  would  be  sufficient,  provided  he 
proved  a  title  to  a  way  thirty  feet  wide.  The  ground 
on  which  the  plaintiff's  messuage  is  built,  and  the  road 
also,  originally  belonged  to  l^oane.  When  he  demised 
it,  the  party  renting  would  have  no  right  of  way  but 
such  as  was  incident  to  the  lease,  or  such  as  was  ex- 
pressly given.  Upon  the  evidence,  it  appears  that  he 
still  has  a  convenient  way.  But  the  plaintiff  says  that 
by  the  lease,  a  way  thirty  feet  wide  is  given  either  ex- 
pressly or  by  implication.     It  certainly  is  not  given 

H  2  expressly. 
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IB2S.      expressly.    The  intended  way  i&  no  part  of  that  whidk 
,^  was  granted;  and  the  declaration  of  an  intention  is  not 

agamti  an  implied  grant.  Again,  the  under-lease  describes  the  • 
ground  deniised5  and  the  ways  granted  by  the  words 
«  all  urays  thereunto  appertaining/'  The  road  in  ques- 
tion being  over  the  soil  of  the  ori^al  lessor,  would 
not  pass  by  those  wm^ds.  Leases  generally  oontun 
the  words  <*  heretofore  used,**  by  which  sudi  a  way 
would  pass.  But  in  the  absence  of  them,  or  any  other 
.  words  to  the  like  efiect,  the  under-lease  would  confer 
nothing  more  than  a  convenient  way.  The  rule  for  a 
new  trial  must  therefore  be  made  absolute. 

Best  J.  concurred. 

Rule  absolute. 


TSm^^  Bishop  against  Howard. 

/ttfw  nth.  ^ 

hSdZ^a^  ASSUMPSIT  for  use  and  occupation.     Plea,  general 

under  a  Imw  issue.     At  the  trial  before  Mboti  C.  J.,  at  the 

whidi  wpiwd 

at  MidsunmiBr,  London  sittings  after  last  Michaelmas  term,  it  appeared 

up  the  poMs^  ^^^^  ^he  defendant  had,  under  a  lease  which  expired  at 

am,*lndJn.  Midsummer,  1821,  been  in  possession  of  a  house  be- 

S^'S^uit,  '^^P^g  ^^  ^^«  plaintiff.     A  short   time  before  Mid- 

""^inroTin**  summer  the  plaintiff  applied  to  the  defendant  to  give  up 

poMMiion  tm  the  possession,  who  refused  to  do  so  without  notice,  and 

paid  fvitf  at  continued  in  possession  until  Christmas^  when  he  tendered 

Jiiidkatlnuu  and 

Chriuuuu,'        thc  keys  to  the  plaintiff,  who  refused  to  accept  them. 

Heldy  that  this    «.y  ,  , 

was  oondusive    ^^  positive  evidence  was  given  of  the  payment  of  any 

evidence  of  a 

tenancy,  and  that  the  landlord  waa  entitled  to  recover  a  quarter's  rent  due  at  Lady^day. 

rent 


HowAm 
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rait  at  Mkhaelmats  but  it  was  proved  that  the  defendani  1 883. 
paid  a  quarter's  rent  in  Marck^  1822,  and  took  a  re- 
«  oeipt  for  it,  as  for  a  quarterns  rent  doe  to  the  plaintiff 
at  CSirulffUtt.  This  action  was  brought  to  recover  a 
quarterns  rent  allied  jto  be  dOe  at  LaJ^-^agfi  1822. 
The  Lord  Chief  Justice  left  it  tothe  jury  to  say,  whether 
a  new  agreement  for  a  tenanqr  could  reasonably  be  in* 
ferred  from  that  which  had  passed  before  Midsummer, 
1821,  and  from  the  payments  above  mentioned,  or 
whether  it  was  merely  a  holding  over  by  the  defendant. 
The  jury  found  a  verdict  for  the  defendant ;  and  in^ 
Hftbry  term  a  rule  having  been  obtained  for  a  new  trials 

ScarteU  and  /L  ScarleH  now  shewed  cause.  Aftef  the 
expiration  of  the  old  lease  the  defendant  was  merely  a 
tenant  at  will,  and  there  could  be  no  yearly  or  quarterly 
tenancy  unless  there  were  a  fresh  contract.  But  that 
was  negatived  by  the  jury.  Sight  dem.  Flower  v; 
Doftg  {a)  proceeded  on  the  ground  of  such  supposed 
contract.  Hen^  no  such^  contract  existed  before  Mid«> 
iommer,  1821,  and  therefore  no  continuation  of  it  could 
be  presumed.  No  notice  to  quit  was  necessary  at  Mid- 
sanmier,  for  the  term  ended  on  a  precise  day.  Maaengef 
V.  Armgtrcng.  (ft)  And  the  defendant  had  a  right  to 
quit  at  Christmas  when  he  tendered  the  keys  of  the 
houses  the  jury  having  found  that  no  fredi  contract  was 
nuMle.  It  appears  as  if  there  had  been  a  mistake  be- 
tween the  parties,  and  that  they  supposed  the  old  tenancy 
to  end  at  Miehadmas.  That  explains  the  defendant's 
refosal  to  give  up  the  possession  at  Midsummer,  and 
does  away  with  the  idea  that  any  Hew  tenancy  was  oon-^ 

(a)  .17.  it.  159.  (Q/Nd.5S. 

H  3  templated 
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toss.  teMi^  by.  ^e  parties.  In  Zmich  dm.  Himl  v.  Wit^ 
Ut^afe{a)fViimie  llmlandlovd  had  diHmin^  after  aotiae 
toquity  th0%  was  c^itaioly  held  a  waiver  of  the  nottoe ; 
but  Iher^  the  defendant  had  before  been  Maaot  .firom 
year  to  year^/i^  Here  there  wa^  no  |iich  prevloiis  te- 
aucy ;  and  the  jury  negatiyed  the  eiuMQce  of  a  new 

R  Poikakf  contra.  The  evidenoe  eitabliih^d  a  te^ 
paacy  firoin  year  to  year^  or  at  least  from  goarDer  t0 
quartei*!  iw  #  presumption  of  lawi  and  it  was  not  a  fit 
ques^W  for  th^  ciHisideration  of  the.  jury*  Beftre 
Midsummer,  the  plaintiff  aslced  if  the  defendant  would 
giye  up  the  possession,  and  the  defendant  refus^  to-do 
so^  and  claimed  n  notice  to  quit. '  He  mipst  thai  have 
oonsidere4  hunself  atenaut^  and  what  was/pcmerlya 
te^nfiy  at  wiU  !«•  npw  h^ld  ta  be  a  tenancy  from  year 
to  year.  Jpc^  dm.  Ffawer  v.  Dotly.  D^  v.  WiUis.(i} 
f)Qey.  Wetkr^.{c^  .  It  i^not  ueeessiory  that  rent  should 
bavebeen  paid  for  a,  whole  year ;  pajitroent  foi;one  quarter 
9t  CfyntmoM  was  sufficient*  Had  the  landlord  brought 
Qfotm^t  against  the  defendant  without  notice^  the  pro* 
duction  of  the  rec^pt  $>r  rent  would  have  boen  an  answer 
to  the  fptiph.       .,    .  ■  •^ 


Av^OTX  C.  J.  It  occurred,  to  i^e  9t  the  trialy  thai 
the:  x^fmA  to  quit,  at  Midi^ummer^,  and  ^be  peymeiit  of 
rent  at  Sfiduulmas  and  Chri$imas^  »wara  $icts.  oui  which 
a  new  contract  of  rent)pg  the '  premises  4ii%ht  or  might 
not  be  presumed ;  ond  I  consic^ered  it  as  a  question  tor 
the  jury,  and  not  as  a  question  of  law.    I  therefore  left 

(a)  \S.Bl,5lU  (Q  7  r.  Jl. 83.  (c)  Jhid.  478. 
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k  to  them  to  tay^  whether  a  tenancy  was  ereated»  or       182S« 
whether  there  was  a  mere  holding  over  by  the  defendant;       Biwtf 
and  they  found  for  him.    If  those  acts  were  conclasive      a^^^^ 
evidence  of  a  new  tenancy  from  year  to  year,  roy  di- 
rectioo  was  wrong,  and  there  ought  to  be  a  new  trial* 
My  leaned  Blathers  think  that  the  commencement  of 
another  year  and  the  payment  of  rent  concluded  the 
qoestloD  in  ftTonr  of  the  plaintiS     I  have  still  some 
di|^t  doubts  upon  the  question,  bat  defer  to  their 
aothonQ^ 

Bayubv  J.  It  appeals  tha^  befene  Midsummer,  in  m 
ooaverMtioii  between  the  plaintiff. and  deftndant,  the 
letter  insisted  .upon  his  right  to  have  a  Jiotied  to  quit; 
that  was  holding  himself  out  as  teni^t  of  the  premises* 
He  ooDtinued  ib  posseauon  until  QMstmas^  and  in 
MwvA  following)  pmd  rent  .for  the  quarter,  ending  at 
Obfjlsiiij/  thai  was  evidenoe  that  a  qitarter^s  rent  had 
bem  paid  at  Mkhadmat*  -  If  he  paid  that  moaey  as 
icn^  k  took  awqr  his  power  to.  say  that  he  was  not 
isBSDt,  M  the  receipt  of  *it  tocdc  away  that  power  ftom 
dwhoidkrd.  In  (he  esse  pot  of  an  qebtnent  brought 
10  Bseowr  possession,  the  production  of  the  receipt  or 
proof  of  the  payment  of  rent  at  Miekadmai  would  have 
been  a  bar  to  the  action;  and  the  situation  of  the  plain- 
tiff woohl  be  singnkrly  hard  if  he  oeuU  not' maintain 
silher  nse  and  ioccopattoii,  orijeotment.  I  think,  there^ 
bte,  that  these  dionld  be  a  new  trial. 

HoLBoyo  and  Bssi*  Js.  concurred.    * 

Rule  absolute. 


H  4 
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^t^M^'  The  KwG  against  Thomas  Dolby. 

liiapuieiof     INDICTMENT  for  libel.    The  case  caine  on  for 

talos  having         ^ 

been  quashed  trial  before  Mlbott  C  J.  and  a  special  jury,  at  the 

ju4^!^r^  JfideSmjp  nttingft  after  Mkhadnuu  term,  1821.  Two 
^in^J^  ^  ®f  ^he  special  jurymen  only  having  aRieared,  the  pro- 
Hd^^IlfT'  "^^^^  prayed  a  tales;  the  defendant  (challenged  the 
venire  facias  array  of  tales,  on  the  ground  that  John  Garrattf  Esq., 
awarded  to  the  one  of  the  two  persons  who  together  constituted  ^the 
though  two  of  sherifip  of  Middlesex^  was,  at  the  time  of  arraying  the 
mon^^lai^'  panel  oftofaf,  one  of  the  prosecutors  of  the  said  indict* 
on^thTformtf"  loent  Upon  which  challenge  the  prosecutor  took  issu^ 
^^'^  an  '"'^  tner%  were  immediately  appointed,  who  found  for 
'^'n^^ph^^  the  defendant  On  the  challenge.  The  panel  of  the  tales 
it  b  not  neces-    was  thereupon  quashed,  and  the  cause  made  a  remanet 

sary  that  the  r       ^ 

tales  should  be    to  the  sittii^  after  Hilary  term,  1822.    In  the  course 

selected  out  of 

of  that  term  a  rule  was  obtained  for  entering  a  sug* 


sent;  ^^may  glBstiou  on  the  roU,  that  Johh  Garrattf  who,  together 

^S^"^'   with  m  VenaUeSj  made  one  sheriff,  ^c  was  one  of  the 

Aedherlff^r ^  prosccutors  of  the  said  indictment ;  and  further  order- 

coroner  has        fng^  that  the  jury  process  should  be  directed  to  the 

means  to  obtain,  coroners  of  the  oouuty  of  Middlesex^    In  pursuance  of 

the  said  rule,  a  venire  and  distringas  issued  to  the 

conMiers  to  summon  the  special  juiy;  which  being  ao- 

cordingly  effected,  the  cause  again  came  on  for  trial  on 

the  26th  Febmary  last.     In  order  to  be  prepared  with 

a  panel  de  circnrastantibns,  a  considerable  number  of 

persons  were  summoned  by  the  coroner.    The  cause 

having  been  called  on,  and  only  two  special  jurymen 

attending,  a  talcs  was  prayed  by  the  prosecutor.    It  was 

objected 
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objected  bjr  the  defiandant^s  ooansel,  that  there  ouj^  to  1823. 
have  been  a  writ  of  decern  or  octo  tales;  but  this  ob- 
jection waa  overruled,  and  the  Lord  Chief  Justice  called 
on  the  coronen,  to  somnion  instanter  such  of  the  by- 
standers as  in  their  discretion  they  should  tbkik  fit.  Mr. 
SterUfig^  the  only  coroner  present,  was  proceeding  to  obey 
this  order ;  it  was  objected  by  the  defendant's  counsel, 
that  the  venire  was  awarded  to  the  conmeni  in  the 
plural,  and  that  the  return  must  be  made  by  both. 
The  Lord  Chief  Justice  allotred  the  objeotion,  and  the 
case  was  made  a  remanet.  The  indictment  again  came 
on  fi>r  trial  at  the  acgoumed  sittings  after  THno^  term^ 
1M2,  and  the  special  jurymen  having  been  called  over, 
and  six  having  appeared,  amongst  whom  weire  the  two 
who  appered  on  the  first  occasion,the  oflSoer  was  {NTOceed^ 
ing  to  swear  talesmen,  when  the  cofonerB*  return  was  ob» 
jected  to^  on  the  ground,  thai  as  two  special  jurors  lufti 
appeared  when  the  case  was  first  set  down  for  trials  the 
coroners  cjligfat  to  have  then  summoned  a  suflBoient 
number  to  make  up  the  deficiency,  instead  of  summoning 
a  lull  jury.  This  objection  was  overruled.  It  was  then 
ohgected  that  the  coroners,  in  violation  of  the  statute 
which  directed  that  the  tales  should  be  chosen  de  dr- 
cumstantibns,  bad,  by  letter,  requested  persons  to  attend 
as  jurors.  The  tales  were  taken  from  the  common  jury 
panel,  firom  which  talesmen  were  usually  summoned. 
The  Lord  Chief  Justice  Qvemtled  the  olgection,  and  tbe 
defendant  was  tried,  and  feund  guilty*  A  rule  nisi  fin*  a 
new  trial  was  obtained,  in  Michaelmas  term,  upon  three 
grounds :  firsts  because  the  coroners  had  summoned  the 
talesmen,  instead  of  taking  thote  who  were  accidentally 
present;  secondly,  that  there  was  a  mistrial,  it  appearing 

that 
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182S.  thai  theBpeeU  jury  had  betn  tmnmoned  by  the  oonmeiv 
'~~V  to  wbiehi  when  Bmninoned  by  the  iherifl^  tshcre  wat  no 
€htftenge^  and  two  of:tbe -special  jaryinen<hadap|MBred 
when  the  case  was  first  called  on  for  trial;  thirdly,  that 
there  were  two  venires  on  the  reoord. 

Gwjtey  and  Tindal^  m  a  former  day  in:  this  term^ 
shewed  caose.  ^  It  would  be  extremely  harsh  to  presome 
that  the  coroners  woaU '  be  gnilty  of  an  ofiencei  when 
Aere  does  not.  appear  the  slig^itest  ground  for  svs- 
peotiogtcme.  Bat,  unless  at  be  shewn  that  thqr  acted 
oormpdy  in-suDHBoniiig  certain  persons  to  aenre  as  tales- 
nK%  die  oljectioQ  to  those  who  iirere  summoned,  cannot 
preivaiL  -The  ofenoe  of  embracery  lOffU  nearly  re» 
staUcs  dnt  wbidi 'iS)now  impated*  But  a  coroner 
eannot^be  guil^  of  that  unless  he  acts  corruptly.  Ai* 
€&ifs  Mr*  titf  Juries,  Jii^gment  in  AttainA(S\  It  is  not 
enou^'to  shewthat.tfae  coroner,  a  known  officer  of  the 
eovrt^^has  brought  certain  persons  into  oeurt  to  provide 
for  a  dafipiency  of  special  jurymen.  Some  improper 
motive  must  be  shewn,  wluch  cannot  besdone  in  this  in« 
stance^  as  what  he  did  was  in  obedience  to  a  rule  of 
eomrt.  Aa  to  the  objection,  diat  diere  is  a  seoond  venire 
upon  the  record,  although  two  jurymen  appeared  on  the 
first.  Indeed,  the  course  pursued  was  j  the  only  pra^ 
ticable  one  since  the  statute  3  6*  2.  r.  M.  At  common 
law  there  were  neither  tales  «cte  ohrcitestantibus  nor 
qiedal  juries.  .  Then  there  was  a  venire^  jiabeas  corpora 
and  distringas :  if  a  tales  were  awanUd,  the  habeas 
corpora  or  distringas  issued  again,  with  a  command  to 
add  octo  or  decern,  '&c.  tales  to  those  summoned  on  the 
venire.  By  SSH.  8.  c  6.  5. 5.  the  tales  de  cireumstantibus 
in  civil  suits  was  given,  and  that  was  extended  by  the 

4&5 
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4ft:#jRL#Jl£<u7.tqpmeiiltioaitnkdAt  nisi  ipriati 
By  tka  7:ft  alRS.  €w  59.49^  J;^iiB  act  Cor  dieedie  oTjuii^ 
die  alieriffit  directed  to  retorn  as  talesmen^  tiMMe  who 
AaH  be  retnmed  upon  some  other  panel  to  serve  at  the 
asmeMHses*  And  l>jr''the.0rfiLj8.  ,p^W.  the  same  pand 
is  t9  be  anaauxl  to  eyfaryvispiBc  fiwiaai.and  thedSth  see* 
tiflDMif.  ibnt '.ad  aays^  that  srhena^apeMt  jury' hat  been 
ttarmk^  that  !afaU]ielhe:jttiQr(id4s|t}tl»eaase.  ifar  ▼« 
Brny^ia)  .^Olie mMfefoC  pit>Qefidtng;;adapted  in  this 
Ltha  mafy-mm  tgp^hsidiihosdalaCiitaBicoiild  he 
•frrheiialr  ofispacfad  joignienf  wteihaqded  to  the 
(i  theytdnunoMd  tkrtn  att,<)and  retuined-tfas 
^pand,ibe.thfr«t^esDitn*. .  Uada  vrit  ^rf* 
jBBiied^  that,  would  hate  bite  in  Viblatiofi 
€fth(eiSGLS.&25^A)l&.  HidanjrotbiitafaBaian.besn 
tahai»  the  .^Ib  a#K&  :<;»SS^:wdiiU  nbt  haire  been 
obssned.  Th^^S  BdJBi.a»l\*itamSMjdoeAm3impp^^ 
to  thetak^^biit  vUy  toifaseriginal  pineL«sttinied  «poB 
die  ym^n.  Sgmaais  f^Wmbh  (^  by  na  means  p^oate 
diit'tharo^eanaot  bettwo.  leeliiffeB.  Thoethe  jndj;ment 
Huiseithe  Teniae  was  awarded,  to  die 
\ ; '  tadin^PrvbOMi  V.  BMmomif^  it  appeals 
thafc  AeJ«y:wero  aeleeted»fi«Nn  difieeent  pands'retumed 
to  the  two'^«|Biiiies,.«'iaad  vnoi  groinid  was  asi%ned  ix 
iaanag  tfaeiasoandtviQiiiie. » Anden-the  otfaephand^  Bex 
w.  23k  6%  gTMribfer^  and^Sir  Pkofdmd:  mOaii^ijf 
ir.  JBger^mii^  shitfw?  that  theve  may  be  a  •sebond  Tenure 
ilrhste  the  aheiiff. is  unhidifihrent.  Mow  heietheie is  a 
on  tbeiecordy  that  the  sheriff  was  not  the 
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(«)  ST.  n.  45a. 

(0  Cro.  Jacm  55. 
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proper 
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IMSi  proper  officer  to  retam  die  jury;  tlUU;  hat  not  beibd^ 
Died,  and,  therefore^  the  ▼enire  was  properly  awarded  to 
the  coroners* 


TbeKsM 

Monul 
Dour. 


Searieit  and  Ewint^  contni.  The  coroner  oug^t  not 
to  have  used  means  to  procure  the  attendance 'of  par* 
ticnlar  individuals  as  talesmen.  If  die  coisaner  mif^i 
so  GoDect  penonsi  theeherifl^  in  alieriminal  eases^  might 
act  in  the  same  manner;  for  the  7  &  8'  I^S.  c  S2^  re- 
quiring the  8heri£Fto  return  such  persons  to  serve  iqpon 
the  tales  as  shall  be  returned  upon  some  other  panels 
does  not  apply  to  criminal  cases.  He  might  collect 
persons  whom  hcy  from  bad  modves,  procured  to  attend- 
Nay,  it  is  possible  that  some  of  th^  very  twelve  persons 
^  to  whom  the  defendant  had  olgectedy  as  .^wcial  jury* 
men,  might,  by  such  means,  be  called  upon  to  serve  as 
talesmen.  A  verdict  of  acquittal  or  of  guilty  might  in 
all  criminal  cases  be  made  certain,  if  the  officer  returning 
thejury  was  so  disposed.  By  the  common  law  no  persons 
could  be  summoned  on  the  tales  without  affisrding.to  the 
party  accused  the*  importunity  of  knowing  beforehand 
who  those  perscms  were  to  be.  Bydie42JSflkn.3.  c«ll« 
it  is  ordained,  that  no  inqtiest  eacoept  assises  and  deli'p 
veranoe  of  gaols  be  taken  by  writ  of  ni^  priusy  nor  in 
other  manner,  at  the  suit  of  any,  great  or  small,  before 
that  the  names  of  all  them  that  shall  pass  in  the  inquest 
be  returned  into  the  court  This  statute  i^pUas  to  all 
tases,  criminal  as  well  as  dviL  2£ranyt.A.2.€;41«i.21« 
Tliis  statute  would  be  virtually  repealed,  if  the  officer 
returning  the  jury  had  the  pow^  contended  for.  The 
word  *<  drcumstantes*'  expressly  meant  persons  acd- 
dentaUy  present.  If  the  sheriff  had  such  a  power,  the 
legislature  would  have  given  him  some  process  to  compel 

5  the 
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the  itttendanoe  of  the  per&cms  he  so  selected;  but  there       182Sp 
is  oo  such  process.     As  to  the  other  point,  if  J%e  King  -. 

▼.  Edmonds  (a)  be  bw,  the  special  jory  panel  could  not  be  S^*^ 
challenged,  because  the  sheriff  was  not  unindififerent. 
The  spedal  jury  in  this  case  was  not  challenged,  and  the 
sherii^  therefore^  oo^t  to  have  summoned  it;  and  if 
the  jury  was  not  full,  the  coroner  might  haye  been  pre* 
sent  and  sommcmed  a  tales*  The  suggesticm  does  not 
afict  the  question,  because,  unless  it  stated  a  legal 
ground  ibr  directing  the  process  to  the  coroner,  it  would 
not  make  the  proceedings  l^gal.  Sjfnumds  ▼.  Wabh.  (b) 
If  The  King  v.  Edmonds  be  not  law,  then  the  defendant 
is  entitled  to  a  new  trial,  because  his  counsel  was  pre- 
feoted  challenging  the  array  of  the  special  jury.  Pre- 
turns  ▼•  BMnson  (c)  is  an  authority  to  shew  that  there 
cannot  be  two  venires  on  the  record. 

Cur.  ado.  vM. 

0 

ksmfTT  C.  J.  now  delivered  the  judgment  of  die 
Gmrt. 

Thb  case  came  before  us  on  a  motion  for  a  new  trial* 
Two  otgecUons  were  taken  to  the  proceedings ;  first, 
that  the  award  of  a  venire  &cias  juratores  to  the  co- 
roners, after  %  prior  award  of  a  similar  process  to  the 
sheriffi,  on  which  something  had  been  done,  was  irre^ 
gnlar;  and,  secondly,  that  upon  the  prayer  and  award 
of  a  tales  at  Nbi  Prius,  under  which  the  cause  was 
actually  tried,  the  tales  ought  to  have  been  taken  out 
of  the  persons  who  should  happen  to  be  accidentally 
present  in  court,  without  any  previous  measure  adopted 

(a)  AB,^A.  471.  («)  (Vo.  /oc.  547.  (c)  3  Venir,  175. 

•  by 
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18S3.       bjr  the  ooronera  to  obtain  the  pretence  «f'  any  penons 
*— *       whom  they  might  eondder  to  be  proper  pi^nioiis  -toeon- 
agahui       stitate  the  tales,  if  a  talea  should  beeome  Moaany.^ 
^^^^'  The  first  objection  was  «igBed:fefy«mBh  upcm  a  sop* 

position  that  the  pKWBsa  to  iheooMiners  idifectacl  them 
to  summon  edier  persons  than  thoye  who*  had  been  pre^ 
noosly  sammdned  bf  the  sheriflk  -  But  this  soppesitiQii 
b  not  warranted  by  the  language  of  the  reoord,  for  the 
direetbn  to  die  coroners  is  ody  |6  cause  to  come  twdiF^ 
good  and  lawfid.  men,  not  twelve  other  good  and  law^ 
fid  men;,  and  in  ftot,  diisbdnga  special  jury  eauae^ 
though  it  does  not  so  appear  on  the  record,  the  primary 
panel  retamed  by  the  coroners  omtained,  as  it  oug^t 
to  have  done,,  the  same  identical  names,  and  no  others^ 
as  the  panel  previously  returned  by  die  sherift  on  the 
process  directed  to  them,  being  the  persons  nominated 
under  the  rule  of  court,  and  in  conformi^  to  the  act  of 
parliament.    And  the  effect  and  substance  <^  the  whole 
proceeding  wiis  predsdy  tfae"SHS#  aa^if  an  oeto  or 
decern  tales  had  been  awarded,  according  tp  the  ancient 
course  of  proceeding,  prior  to  the  statutes  gfaring  the 
tales  according  to  the  practice  now  in  use«  .So  that  the 
case  has  been  tried  by  the  very  prineipaljwrw%  by  whom, 
according  to  the  defendants  argument^  it  ought  to 
have  been  tried.    We  therefore  think  there  is  not  any 
suflhaeot  foundation  for  this  objection,  either  upon  or 
out  of  the  record. 

As  to  the  second  objection,  via.  diat  the  coroners 
ou^to  have  taken  the  tales  from  sodi  persons  as 
might  happen  to  be  present  in  the  court,  and  ought  not 
to  have  summoned  any  perons  of  whom  they  might  make 
a  panel,  we  are  of  opinion  that  this  obrjection  also 
ought  not  to  prevail.  • 

No 
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^  No  otgMum  Was  made  at  the  trial  to  tbe  individiiak  188d» 
smniDQiied  and  appearing :  nor  was  it  alleged  that  the 
ccxronen  had^  in  the  pardcnlar  inatance,  acted  irofa  any 
improper  mod?e  or  design.  But  the  otyection  was 
pot  npon  general  principlea ;  upon,  tbe  sopposed  .dagger 
of  allowing  a  coroner*  or  sheri£^  to  aeoiue  the  attend- 
ance of  persons  diosen  by  himself  and  there(>y  in  efiiBct 
to  sdectta  part  of  the  jnry.  This  objectioai  is  in  direct 
and  manifest  ocmtradiction  to  the  whole  principle  and 
{Mitttice  of  tbe  common  law*  By  the  common  law^ 
the  person  to  whom  the  jury  process  was  directed^ 
whether  sheriff  or  coroner,  as  the  case  mig^t  be^  chose 
whom  be  would  summon  to  attend^  and  place  upon  his 
panel:  if  a  fiiU  jury  did  not  appear,  and  a  decem  or 
octo  tales  was  awarded  at  the  comn^on  law,  the  sheriff 
or  coroner  in  like  manner  selected  the  persons  in 
execution  of  this  process.  Our  common  law  acknow- 
ledges no  such  absurdity  as  takii^  by  chance  and 
hazard,  the  persons  who  are  to  discharge  the  impor- 
tant duties  of  jurymen.  It  has  ordained  that  this 
shall  be  done  by  some  known  and  reqponsihle  officer, 
who  may  be  punished  if  he  act  axstimk  Evep  under  the 
statute  35  Hen.  8.  c  6.,  which  gave  the  tales  de.  eir* 
cnmstantibus^  as  it  is  usually  called,  a  discretion  is^  to 
be  exercised  by  the  officer,  Tbe  provision  was  made« 
as  appears  by  the  words  of  the  fifth  section,  *<  for  the 
more  speedy  trial  of  issoes,*'  not  .for  the  prevention  of 
partiality,  as  was  suggested  at  the  bar.  And  by  the 
sixth  section,  the  sheriff  or  other  minister,  is  <<  to  name 
and  appoint  so  many  of  such  other  able  peisoiis  of  the 
county  as  may  be  present  at  the  said  assizes,  or  nisi 
prius,'^  a^  shall  be  sufficient  to  make  up  the  number  re- 
quired.    Nomination  and  appbintment  import  selection. 

A  dis- 


J 
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I S2S.       A  ditcretaon  is  to  be  eicercised}  though  the  namber  of  the 
""******        persons  out  of  whom  the  choice  is  to  be  made  is  of 

The  ICiira 

againsi  necessity  limited  to  those  who  may  happen  to  be  at  the 
assizes,  or  nisi  prins.  •  And  it  was  well  observed,  on  the 
part  of  the  crown,  that  siich  a  proceeding  as  was  adopted 
by  the  coroners  on  this  occasion,  is  much  less  open  to 
the  probability  of  an  unfidr  trial)  than  the  taking 
the  tales  from  those  who  may  happen  to  be  present  in 
court;  inasmuch  as  either  party  may  on  a  trial  take 
measures  to  fill  the  court  with  his  own  friends  and  parti* 
2ans«  For  these  reasons  we  think  the  rule  for  a  new 
trial  ought  to  be  discharged. 

Rule  discharged. 


The  Kino  against  Althorne.  (a) 

tlwpwpwwM  ON  an  appeal  against  an  order  of  two  justices,  for 
•satemmtin  the  removal  of  Jokn  Wiggins  and  EUxabeth  his 

i2S£^^  wife^  fW>m  the  parish  of  Mayland  to  the  parish. of 
iib^^Ym  ^Monu^  both  in  the  county  of  Essex^  the  sessbns 
**^**^ttidif  ^'^^fi*™^  the  order,  subject  to  the  opinion  of  this 
^'^'^M      Court,  upon  the  following  case.    ^*  The  pauper,  who 

not  igree  Ibr 

Che  harreK,  he  wm  to  harveit  for  hlmwlf.  PreTkmsly  to  tlio  hanrett,  the  master  ofSereH 
the  payper  SL  for  the  harvett,  whifh  he  accepted,  and  eontinncd  in  the  tenrice  the  whole 
year :  Ueld»  that  tfait  was  an  eOLCeptiyei  and  not  a  conditional  hiring,  and  that  no  settle- 
ment was  gidned. 


(a)  In  pursuance  of  the  kings*  wanant,  israed  ten  daja  bcAxe  tiie 
end  of  TrmUy  term,  JSc^Uy,  Solro^,  aud  Be$t,  Js.  sat  on  the  33d  of 
June,  and  the  following -days,  until  the  5th  of  July  inclusive,  in  t^fC  room 
adjoining  the  court ;  and  this  and  the  cerend  foHowing'  cases  were  argued 
and  detcnnined. 

was 
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was  settled  in  jttiiome^  at  Mi(Aaehna$j  1821,  agreed       I683« 

with  Mr.  Cwilj  a  iarmer  in  the  porish  oi  H^landt  to 

live  with  him  as  his  servant  in  husbandry  from  that  Mi^       agamtt 

Atelmas  till  the  MicAaehnas'foWovfingi  at  J 05.  per  week 

for  the  winter  half  year,  and  1  is.  per  week  for  the  sum« 

mer;  and  if  he  and  his  master  could  not  agree  for  the 

lianrest  month,  the  pauper  was  to  harvest  for  hunsdf 

where  he  pleased.^'    Previous  to  the  harvest  the  master 

offered  the  JMuper  5/.  for  the  harvest,  which  he  agreed 

to  take;'  and  accordingly  continued  in  his  master's  ser* 

▼ice  during  the  whole  year.'' 

Jessoppf  in  support  of  the  order  of  sessions,  was  stop- 
ped by  the  Court. 

Brodrici,  contra,  contended,  diat  this  was  a  con- 
ditional and  not  an  exceptive  hiring,  and  that,  as  the 
pauper  actually  served  fdr  the  whole  year,  he  gained  a 
settlement  in  Mcqfiand* 

hvitper  Curiam*  The  service  would  not  have  con* 
ttnued  for  the  whole  year,  unless  after  the  original  hiring 
a  new  bargain  had  been  made  for  the  harvest  month. 
There  was  not  then  any  one  hiring  for  a  year;  and 
therefore^  although  the  padper  actually  served  for  a  year, 
it  was  not  such  a  service  as  confers  a  settlement. 

Order  confirmed. 
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liie  kiNG  against  The  Inhabitants  of  ^yker. 
Apsuperwai     Yji^ON  ati   appeal  ftgaihst  ah  ofdet  of  two  justices 

by  indenture         v^     u       *  t  ' 

lured  for  a  ycsr  for  the  coutity  of  Durham^  for  th^  removal  of  IVtl- 

coUury^atthe  Udm  Gray  atid  Mary  his  wife,  froni  the  township  of 

fo^iTgoodday*!  tto^hton-le'Spring^  vX  the  said  couilty  of  Durham^  to 

SSiL^foitf "  *h6  township  of  Byker^  in  thd  county  of  Norihumierland^ 

S*a**2SJmore  ^^^  ^^"^^  ^^  quarter  sessions  at  Durham  confirmed  the 

^***°  MoW "  ^^^^^>  subject  to  the  opinion  of  this  Court,  upon  the 

aad  he  was  to  foUbwlng  case.    By  feu  indenture,  bfearihg  date  the  23d 

forfeit  lOf*  &d» 

for  erery  act  of  day  of  October^  1809,  and  purporting  to  be  made  be* 

diiobMUeDCCy 

aod^Sf.  6d.  per   tween  James  Potts  of  Byker^  in  Northumberland^  of  the 

idle  (to  be^  ^6  p&rt,  And  thb  several  [^ersotis  whd^e  names  br  marks 

£i*^!^So.^  t^r^  thereunto  subscHBed,  bf  the  other  part,  the  said 

Jl^y^iJ  *^^^^^  -P^^  ^'^^  '^**'®  ^^  *'^®'^  ^^^  several  other  parties 

noUiiog  in  the  thereto,  and  they  did  hire  and  bind  thetiiselVes  tii  wdf  k- 

indenture 

should  be  oon-    men  or  servants,  to  be  employed  in  a  certain  colliery 

atrued  to  ouct 

thejurifldiction  fer  tbb  term  of  &  whble  year,  fVom  the  2tst  day  bf  Ja^ 

of  the  iutticeiy 

ortoprerent  Mifrfh^,  1810,  atid  tb  serve  J.  R  iti  the  fcolli^ry  fdt  cer- 
Mrvantfrom  tiiih  hire  or  Wages  in  the  ihdctltut^  metltidti^;  and 
Sot  kfaiie  of  ^*  ^*  ^  covetiant  to  pay  tb  every  driter^  for  every  good 
fSvdSlitTthat  *"**  siifficiebt  day's  work,  nbt  exceeditig  foiirteen  hbut-s, 
in  case  the        j^  siuffle-shaft  p5i^  (iind  J?rf;  per  day  wheri  that  time 

master  about  ®  r         \  r  .^ 

Christmas         was  excceded)   Is.  lOd.     And  the  several  persons  hired 

should  wish  to'  i   t        i       •     i 

repair  any  en-    and  retained  by  the  maenturc  did  covenant  with  «/.  P. 

longing  to  the    that  cach  of  them  would,  in  their  several  stations,  dili- 

^htrtop the  gently  perform  and  obey  his  orders  and  directions  as 
workings  for 

any  period  not  exceeding  seven  days,  without  psying  any  wages  to  the  pauper,  unlesa 
employed  in  other  work :  Held,  that  this  was  a  conditional,  and  not  an  exceptife  contract, 
and  that  tfaa  pauper  gained  a  settlement  by  serving  under  it  for  the  whole  year. 

to 
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ta  tto  muling  of  working  ttie  dMierji  rad  woi4t  dw       ]8f  8i 
GoiUery  fiurly  aed  rfegukrlyi  and  ail  therein  ibrther'^ir  .     u   , 


preiMdi  dr  in  defaolt  Ihereef,  shooid  forfeit  and  IdM 

llMliliaUli 

(to  be  rettfned  ont  of  their  wflges)  ibe  stini  of  lOi.  dd!^  teiit 
fiir  ererjr  act  of  diiobedienoei  ilnd  also  the  sdm  of 
2a  M  per  dtfjr  lor  lying  idle  upon  eaok  hewer^  i1qnity« 
eraiieiBan^  M-ietter,  sinkeri  driTer^  or  <tfi-baiklihiHh  Ml 
be  deducted  as  aforesaid ;  And  for  ever\*  working  fli^ 
whicb  thqr  or  ftny  of  them  id  hired  and  bound  ds  aforo* 
said  should  absent  themselves  from  theii'  employnieiitii 
or  should  ne^ect  or  refuse  to  fulfil  an.  I  «Keuttf  thd 
whole  of  the  business  of  an  Usual  day' ^  worb^  mdesa 
prefentfid  by  sickness  or  some  dther  unavoidabte  causey 
the  debuUers  should  forfeit  and  lode  (to  be  rctamed  ul 
afivresaid)  the  sum  of  8a  6tL  for  every  Ba<^  ilefiiiiHi 
refusal,  or  nc^ect;  uU  which  said  farfeiturci  nod  pe« 
nalties  should  be  deducted  iifid  retuncd  out  of  the 
wages  or  etmings  of  eUcb  c^ettder  at  the  fiNt  frnp^ttj^ 
next  after  the  offimee  should  be  committed.  And  in 
the  said  indenture  was  contained  a  pn>tiso^  that  the 
indenture  should  not,  ndr  should  Bnf  tovofiant  or  cbrase 
therein  contained,  be  construed  to  extend  t6  oust  or  es** 
dude  any  justices  of  the  peace  from  any  jurisdiction  6t 
oqgoiaance  which  the  statute  law  c^  this  kingdom  hath 
given  to  sudi  justices  over  masters  and  serviitits ;  but| 
on  the  contrary^  that  each  of  the  said  setend  puHlec 
thereto  should  be  at  full  liberty^  notwifhstandiifg  any 
thing  therein  contained,  upon  any  breach  of  any  of  th6 
before-mentioned  covenants,  to  call  f<Ar  end  Hqpke  thfe 
aid  and  assistance  of  any  justice  or  justicei^  to  comp^ 
the  performance,  or  punish  any  breach  of  such  cove* 
nants,  as  &r  as  by  law  they  could  or  might  if  the  said 
indenture  had  not  b^  made^  And  it  was  further  cave«' 

I  2  nanted 
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1883«       na&ted  and  agreed,  that  in  case  the  said  J.  P.  should 
■"~        think  it  neeessary,  at  or  about  Christmas^  1822,  to  re- 
agabut.^      pair,   alter,  or  amend  any  engines  or  machines  of  or 
ami  «£       belonging  to  tlie  said  colliery,  or  to  remove  or  prevent 
any  obBtructions  or  hindrance  which  might  have  hap- 
pened to  the  same,  or  to  do  any  other  thing  which  he 
the  saiil  J.  P.,'  his  executors,  &Ci  should  think  needful 
to  be  done  in  the  said  colliery,  or  the  working  of  the 
same,    hat  then  it  should  be  lawful  for  him  to  stop  the 
workings  at  all  or  any  of  the  pits  of  the  colliery  for  any 
length  of  time  not  exceeding  in  the  whole  the  space  of 
seven  days,  without  paying  or  allowing  any  wages  or 
sums  of  money  to  any  of  the  several  parties  who  should 
tliereby  be  prevented  from  doing  their  daily  work,  save 
and  except  such  of  them  as  should  be  employed  by  him 
m  any  other  work  in  and  about  the  colliery^  or  other- 
wise wlio  should  be  paid  or  allowed  reasonable  wages 
fer  such  his  or  their  other  work.    This  Indenture  was 
executekl  by  James  Potts  and  by  William  Gray^  the 
pauper,  together  with  a  great  number  of  other  work- 
men, uix)n  the  day  it  bears  diate.     WiUiam  Qray  was 
retained  and  hired  by  the  said  indenture  as  a  driver. 
He  was  at  that  time  under  age,  unmarried^  and  without 
any  chiM.    At  the  time  when  the  indenture  was  exe- 
cuted WiUiam  Gray  was  in  the  service  of  J.  Potts^  at  the 
colliery,  and  he  continued  in  his  service  as  a  driver  for 
a  whole  year,  from  the  SIst  of  January^  1810,  till  the 
SIst  Jaiiuaryy  1811,  and  resided  during  all  that  year  in 
the  township  of  Byher.    There  was  no  evidence,  either 
that  the  pauper,  William  Qray^  had  or  had  not  in- 
curred any  penalty  or  forfeiture  during  his  year's  ser- 
vice under  thei  ndenture,  or  that  any  deduction  had  or 
had  net  been  made  from  his  wages. 
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K  Jldarsoih  in  rapport  of  the  order  of  sessions.    The        1SS$. 

pauper  acquired  a  setdemeut  in  Bifker.    The  qae8ti<Mi 

here,  is  very  difierent  from  Bes  v.  Oaieshead.  (a)    In       t^nmtt 

that  ease  there  were  several  clear  exceptions  oat  of  die       nttoi 

BysBS* 
contract.    Here,  there  is  nothing  of  that  kind.    The 

senrice  is  not  limited  to  any  stated  numlier  of  hours  in 
each  day.  The  question  must  be  decided  by  this  prin- 
ciple^ that  the  exception  mnst  be  in  the  contract  itself. 
It  will  not  be  an  exception  if  by  the  custom  of  the 
country,  or  by  the  custom  of  a  particular  trade,  or  by 
special  leave  of  the  master,  the  servant  works  during 
certain  hours  only.  (6)  The  clerk  in  a  mercantile  house 
attends  during  certain  hoars  only ;  but  if  he  were  hired 
for  a  year,  the  hours  of  rest  would  not  be  an  exception 

(o)  Jfex ▼.  GeU^iead,  E.  T.  2  G.  4.  —  The  fHinper  was^ together  with  ^  '  *'  7  1 

iDiBj  ocber  penoni,  hired  to  work  in  a  colliery  from  the  5th  of  Apr^^  ,  "^ 

ISlS;  to  Ihe  5tb  oi  Apritt  1814.  Amongit  other  tirittga,  it  wasitipulated 
thai  each  man  should  on  each  wnkk^  diuf  do  luch  a  quantity  of  woric  as 
■iioQld  be  deemed  equal  to  a  full  day's  work,  and  should  not  leave  the  pit 
untO  that  quantity  was  completed^  or  in  defiiult  thaeof  should  forfeit 
Si.  Stf.  The  marter  stipulated  to  iind  work  Ibr  the  maii  daiiog  the  whole 
year,  and  to  forfeit  2s.  6tU  for  ercry  day  that  he  should  oblige  them  to  lie 
idle,  ezcq>t  at  the  Christmai  holidays,  which  were  not  to  exceed  ten  days. 
There  was  also  a  proriso,  that  nothing  in  the  agreement  should  oust  the 
juiisdietioo  of  the  magistrates.  Tlie  pauper  worked  for  the  whole  year* 
indttding  the  holidays^  except  on  ceruin  SaturdaifS  called  patf  Saiurda^ 
when  the  wages  were  paid,  and  the  men  did  no  work.  Tie  justices  at 
sesyons  held  that  this  hiring  and  service  did  not  confer  a  settlement. 

WUHamtt  in  support  of  the  oider  of  sessions,  relied  upon  BeM  t.  Mdg" 
foond,  ZB^iA.  107.,  and  contended  that  the  agreement  between  the 
pauper  and  his  master  was  merely  for  a  certain  quantity  of  work. 

Tmdo/,  oontri,  referred  to  the-proTise  at  the  end  of  the  agreement  to 
shew  that  the  relation  of  i;aaster  and  servant  existed  throughout  the  year. 

Per  Curiam.  That  would  not  authorise  the  magistrates  to  intcrftro 
contrary  to  the  express  contract  of  the  parties.  The  case  is  not  distin- 
gniihable  in  principle  from  Heg  v.  North  Nibksf  and  Rex  v.  Edginond* 
The  pauper  has  not  stipulated  to  be  under  ^e  control  of  the  master  fo 
the  wb(^  yeart 

Order  of  sessions  oonflnned. 

{h)  See  fiee  v.  A.  JsM»a,  Burr.  S*  C.  671.     ifev  ▼.  mnmn^ktm^ 

IS  out 
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.IMS.  mA  of  tb0  fioptract  There  are  (C^ftain  iioplied  excep- 
^"T*  tVM»  ir(  every  oonlraot.  Be9  t.  jftf  &ifflf ,  fHarcet^mr.  (m) 
9^9ii0  If ereit  be  wmbor  of  hwf^  during  vhicb  the'tervioe  wee 
Mvuti  tobepiKrfi:Nrm^  WMnlerelyilltrMduee(la9amodepfcalr 
''**'  enlatiqg  tlie  aoiouot  of  the  wages.  The  hiring  wa«  general, 
ultbottf^  Uie  iiWNie  of  ealeulating  th^  wegoi  wae  special; 
en4  wages  wei^a  not  to  be  paid  for  fouirteen  |iour»'  seryiee 
mly;  if  (be  s^rviee  were  Imgevi  the  pauper  was  Co  b^e 
bigher  W4HP»»  Sp$  ff^Hh  iibe>etentioii  of  part  of  thl» 
weg^e  in  §t^  of  negligenee»  «Fa#  merely  for  ibe  pprppae 
pf  ep&F$iv9g  obefUeoeet  And  besides  the  forfeiture  fer 
^f^p^cft  ^bPFiB  i«  #  special  proyisioo,  tba(  the  JHriodidion 
pf  tbe  megi^ratea  shali  not  be  oifsted ;  ai^d  they  mi|^ 
ppmp}  tb*  party  tp  ymrye,  Tb^  does  not  rn^r^  thp 
original  unqualified  hiring  for  a  whole  year.  The  sti* 
pula(io]|  as  \p  repairing  the  engine  applies  to  the  master 
tiim99  ml  does  iOit  giy#  the  servani  any  power  to  go 
away.  The  master  might  employ  him  elsewherie.  That, 
tberefi^r^  wa^  not  ;»t)  ejiceptive  biP^gi  ^nd  the  seryice 
ttDder  it  sras  fuffieient  to  confer  a  settlement.  Bes  ▼• 
EdgmoTfd  (b)  is  distinguishable ;  for  in  that  case  there 
lyas  a  de^r  stipulation  for  absenpe^  and  leave  U»  serva 
any  other  master  during  severe  frost.  That,  too^  was 
considered  as  a  contract  for  a  certain  quantity  of  work 
per  diqr*  Hcre»  the  pauper  was  compellable  to  serve 
tor  the  whole  dny.  There  was  no  liberty  for  the  pauper 
to  go  into  another  service  dufing  the  repair  pf  the 
engine ;  nnd  i  f  the  work  at  the  pit  was  discontinued  for 
more  than  a  week,  the  master  was  to  pay  wages. 

TindaU  contra.      This  was  an  exceptive  contract. 
The  agreement  was,  that  the  pauper  should  receive  a 

certain 
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G^rUin  fUQi  for  a  day's  work  pop  e^ccftduig  fpwtopi       199|B» 

hours.    No  magistrate  could  have  cpippellef}  tba  pauppr         • 

to  return  to  work  aft^r  the  expiration  of  the  fourteen       agaUa 

hours.    Then,  ofcording  to  fies  v.  North  Nibleif  {a)p  tl)at       ai^ts  of ' 

did  not  poller  a  §ettleinent.     It  is  np  j^nswer  to  si^y  that         ^^' 

the  hiring  was  originally  for  a  ye^r  or  yiears;  for  t\iat 

was  the  case  in  Bex  y.  Edgmond*    In  that  cose  ^- 

boU  C.  J.  says»  "  I  do  not  see  what  reipedy  the  nfoster 

could  baFe  had|  supposing  the  pauper  to  hav^  refused 

If}  work  after  the  usual  hours."     The  stipulation  in 

th4^  case  fpr  absence  dqring  frost,  resemble  the  pror 

Yiaion  here  for  the  repair  of  the  engine^    In  this  oisp,  }t 

must  beadmittedi  the  pauper  bfis  not  any  express  liberty 

to  work  else^Iiore;  but  |f  the  roaster  chose  iq  tufn  ^^}^ 

mep  off  for  a  time,  they  would  npt  be  bqi^nd  tp  remain 

idle,  bqt  might  enter  jpto  another  service ;  the  pi|seS| 

therefore,  are  not  to  be  distinguished.    Bfs  y«  Gatf$ffe(i4 

is  also  in  point  for  the  appellants.     In  that  case  thefe 

were  certain  fprfeituces  for  absenicei  and  af  tbe  end  of 

the  agreement  a  proviso,  that  nothing  therein  contaimed 

shoald  haye  relation  to' the  jurisdiction  of  magistrati^ 

in  cases  of  disputes  between  master  and  servant.    And 

it  was  observed  by  the  Court :  **  The  last  clause  cannot 

control  the  express  stipulations  previously  agreed'  to. 

That  of  the  servant's  leaving  his  work  is  contemplated 

by  the  parties  themselves,  who  agree,  that  f^r  any  default 

he  shall  pay  certain  fines  or  penalties.     This  case  is  not 

to  be  distinguished  from  Rex  v.  Edgmond"     Neither  is 

the  present  case  distinguishable;  an4  if  those  cases  were 

well  decided,  the  order  of  sessions  must  be  qua§hec|. 

Cur.  adv.  wUf 

(a)  5  r.  «.  21, 

14  Ttej 
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18S9.  The  judgment  of  the  Court  was,  ou  a  subsequent  day 

"■""^       durinff  the  sittincs,  delivered  by 

tigaimi 

ants  of  *  Bayley  J.  The  question  in  this  case  was,  whether 
the  hiring  were  conditional  or  exceptive.  Many  cases 
of  this  description  are  to  be  found  in  the  books,  between 
which  the  distinction  is  rather  subtle,  and  at  first  sight 
not  easily  discovered.  Adverting  to  them  all,  the  proper 
distinction  appears  to  be  this ;  if  the  bargain  be  origi- 
nally made  for  an  entire  year,  and  terms  are  introduced 
applicable  to  a  continuance  of  the  relation  of  master  and 
servant  during  the  whole  year,  but  there  is  also  a  pro- 
vision, that  in  a  given  event  it  shall  be  competent  to  tlio 
parties  to  put  an  end  to,  or  suspend  the  service  for  a 
part  of  the  year,  still  a  settlement  is  gained  if  the 
service  is  actually  performed  for  a  whole  year,  and 
neither  party  avails  himself  of  the  condition.  A  con- 
ditional hiring  is,  for  this  purpose,  th6  same  as  an  abso- 
solute  hiring,  unless  the  condition 'is  acted  upon.  An 
exceptive  hiring  is  one  by  which  the  relation  of  master 
and  servant  will  not  subsist  for  the  whole  year,  unless 
some  further  arrangement  is  entered  into ;  and  if  by  the 
bargain  days  or  hours  are  excluded  from  the  service, 
that  is  an  exceptive  hiring.  It  has  been  contended  that 
here  both  days  and  hours  are  excluded,  but  we  are  or  a 
different  opinion.  The  pauper  was  hired  by  indenture, 
and  it  was  agreed  that  the  master  should  pay  for  every 
good  day's  work  not  exceeding  fourteen  hours,  (and  2d^ 
per  day  when  that  time  was  exceeded,)  Is.  lOcL  It  was 
said  that  the  pauper  was  entitled  to  absent  himself  at  the 
expiration  of  fourteen  hours,  and  that  the  master  could 
not  compel  him  to  work  any  longer.  We  are  of 
opinion,  that  the  time  was  only  mentioned  as  the  mea- 
sure of  the  wages ;  that  the  contract  does  not  impose 

any 
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any  limit  upon  what  might  reasonably  be  required  by  1823. 
the  master;  and  that  the  reUtion  of  master  and  servant  •— — 
continued  during  the  whole  twenty-four  houra.  Upon  agmui 
the  forfeitures  also,  we  think  that  the  pauper  might  not,  uiu  of 
upon  payment  of  them,  be  absent  if  be  thought  fit,  but 
that  they  were  inserted  to  enforce  regular  attendance ; 
and  this  view  of  it  is  confirmed  by  the  clause  stipulating 
that  nothing  in  the  contract  ahall  be  construed  to  abridge 
the  power  of  the  magistrates.  Another  clause  has  beeu 
insisted  upon  for  the  appellants;  that  relating  to  the 
repair  of  the  engine.  If  that  was  an  exception,  this 
was  a  contract  for  a  year,  minus  seven  days.  But  wc 
think  it  a  contract  for  a  year,  with  power  to  the  master 
to  stop  the  work  if  he  thought  fit.  Had  he  done  so,  the 
question  would  have  been  different;  but  that  is  not 
found.  This,  therefore,  was  a  bargain  for  a  year  with 
liberty  to  suspend  the  service,  which  constitutes  a  con- 
ditional and  not  an  exceptive  hiring.  This  distinction 
between  conditions  and  exceptions  is  consistent  with  all 
the  decisions.  In  die  cases  where  a  servant  having 
liberty  to  be  absent,  has  been  held  not  entitled  to  a  set- 
tlement, it  will  be  found,  either,  that  the  servant  availed 
himself  of  the  liberty,  or  that  the  time  was  necessarily 
excepted  out  of  the  original  contract.  This  being  a 
conditional  hiring,  and  the  condition  not  having  been 
acted  upon,  the  pauper  gained  a  settlement  in  Byker, 
And  the  order  of  sessions  was  therefore  right. 

Order  confirmed,  (a) 

(a)  lu  R€je  V.  BUkrjpS'Hatfidd,  2  Bolt.  211.j  Uie  pauper  was  hired  for 
a  jtu,  wiUi  liberty  to  let  bimtelf  for  the  hanrest  month  to  aoj  other  per- 
iOii.  la  Bex  V.  Mmjringham,  2  BotL  217.,  the  hiring  was  for  a  year,  with 
libcfty  to^be  abient  cle? ed  days  duiiog  the  shte(>-Bhearing  season.  In  Be9 
▼•  Jriing^on,  I  M*iS.  622.,  the  hiring  was  for  a  year,  with  liberty  to  be 
abceot  during  the  sheep- shearing  season.  In  Re*  ▼.  Turvet/,  2Bm^A,  52a , 

the 
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1 82S«         ^  W99  was  for  a  year  fvqm  JikAaefmoj^  to  go  9w^7  a  iponth^at  hanre<, 

_  and  make  up  the  time  after  Michaelmau     la  each  of  these  cases  the  pau- 

Hm  Kivo       P^  ^^  absent  himself  according  to  the  liberty  reserved  in  the  original 

agoinu  cantnct ;  and  it  was  held  that  po  acttlcioeiit  wm  gained  by  aocb  biring 
Hm  InbtOiitT     ^„jj  senrice.      There  are  two  cases,  Jtex  ¥.  ff^esterleigh.  Burr.  &  C  75S., 

3yyg^  and  Rtr  ▼.  Winchoomb,  I  Doug.  391.,  which  appear  to  be  at  variance  with 

those  decisions.  In  each  of  these  two  cases  tlie  pauper  was  hired  §or  a 
year^  with  liberty  to  be  absent  on  duty  as  a  pailitia  own  for  a  montk,  and 
he  accordingly  was  absent ;  yet  it  ^ras  held  that  the  hiring  and  senrice  con- 
ferred a  settlement.  In  Rex  ▼.  Over,  I  £agt^  599.,  Lord  Xenyon  says,  tiiat 
the  ground  of  those  dcdsiona  vis>  that  tho  leaie  of  «biencj»  sCipvUrted  for 
was  no  other  tlian  what  the  law  would  have  compelled  without  stipulation. 
In  several  other  cases,  it  has  been  held  that  implied  eiceptions  will  not 
prevent  the  gaining  of  a  settlement,  but  that  if  they  are  eipressed  in  the 
Qontract^  they  will  have  that  effect.  Bet  v.  Macck^tfld,  Burr.  S^  C  4i8. 
Bat  V.  4U  Samtt,  Worcester,  I  B.^J.  522.  And  there  appears  to  be 
this  distinction  between  them,  that  notwithstanding  the  implied  eiceptions, 
the  niatioB  of  master  and  servant  coptimm  during  the  wbok»  year; 
whereas  tb^t  relation  hay  been  considered  at  an  904  during  the  ezpcpted 
periods  stipulated  for  in  the  contract.  Rex  v.  JTringtonf  Burr,  S.  C.  S80. 
But  in  the  cases  of  tlie  militia  men»  it  seems  that  the  rriation  of  master 
ao4  servant  must  at  all  ofeots  have  been  suspendef)  for  the  time  goring 
which  they  were  out  on  duty.  It  seems  diflScuU,  therefore,  to  understand 
on  what  principle  those  cases  are  sustainable:  and. see  the  observations 
made  by  the  court  in  Ber  v»  B^auUeu,  >J64>&8S9. 


^y^A^.   XiJLaZ^^*^^    ♦>«<Ai^^4 


^The  King  against  The  Inhabitants  of  St.  Pan- 
CRAi»  in  the  Coupty  of  Middlesex. 

A  settlement      T  TpON  on  appeal  against  an  order  of  two  jusliceR, 

by  being  rated  wliercby  Ktffy  Buckan^  the  wife  of  fViUiam  Buchau^ 

and  paying  .  i      «• 

parochial  taxes    was  removed  from  the  parish  of  Lambethy  in  the  county 

tenement,  being  of  Surrey^  to  the  parish  of  5^  PancraSi  in  the  county  of 

nuarvalue*of     Middlesex,  as  the  place  of  the  last  legal  settlement  of  the 

*^*  said  Kitty  Buchan.    The  sessions  confirmed  the  order, 

subjea  to  the  opinion  of  this  Court  on  the  following 

case:  The  husband  of  the  said  Kitty  Buchan  occupied  a 

house 
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hmm  in  Tiomiatigh'tirtitf  in  the  parish  of  £/.  Ain^i;^,  ISSS. 

and  lesided  in  tke  same  fer  a  period  not  espeedinif  nine  -     ~ 

nonths,  and  mbeequeBt  to  thie  fld  day  of  J%,  1819,  <vatii«< 

at  ths  yearly  rent  and  value  of  BQl, ;   and  during  suqh  uts  oi 

fMcupaiiop  ber  said  husband  vfis  r^ularly  rated  by,  ^nd  '    ^^''^^ 
paid  a  poor*i*ale  lo*  tba  parish  of  &.  Pamr($Sy  a9  ^ud)^ 
oowpier  of  the  aaid  hous^. 

CmoU^  m  support  of  th^  ordpr  of  sepsiona.  TW 
8  ft  4  j^.  4r  4£  .c*  U»  ^.  iS«  ?nact%  <<  that  ()fiy  person 
iKwiffg  to  inhabit  in  any  p9ri(ib  (charged  vitb  and  p^ymg 
his  fihar^  tovardv  the  pubUp  ta^i^  of  the  said  p^risb^ 
#hail  gaifi  a  mi\»pk&^'*  Tha  paying  of  taxe^  wa^  pon- 
lidffiad  by  tba  h^slatura  aa  aquivalent  to  tb§  notice 
leqoired  by  r.  8.  in  other  oasfis^  There  pan  be  no 
doubl,  tb^nsfor^)  0)at,  under  this  9ection  a  settleaiant 
jnigbt  be  gaiqed  by  paying  rates  or  taxes  for  §  tei>einent 
of  any  valae.  The  35  G.  S.  c.  101.  s.  4.  cnaOS)  ^^  that 
no  person  shall  gain  a  settlement  by  being  charged  with 
99A  Plying  bis  share  towards  tb^  pnbiic  taKes  or  l^vi^s 
of  the  said  parisbt  for,  or  on  accountt  or  in  respcy^t  of  ai)y 
tmementy  not  bping  of  the  yearly  value  of  ip//'  That 
sactiof^,  tharefore,  in  terms,  opiy  repeals  the  sixth  section  , 
of  the  statute  of  WilUqnih  so  &r  as  regards  the  paying  of 
rfites  and  taxes  in  respect  of  tenepients  under  the  value  of 
10/.,  and  may  be  considered  as  having  the  same  operation 
as  if  it  waf  introduced  as  an  exceptioi)  i^Uo  the  sixth 
section  (^  that  stajtute.  1%  U  perfectly  cLcai'^  therefore, 
that  ^  settlement  may  be  gained  by  the  payipeiit  of 
rates,  in  respect  of  tenements  above  the  value  of  10/. 
It  is  true,  that  in  Bex  v,  yThe p^c^itants  qfHin^ton  (a), 

(«)  1  Eatt,  S85. 

Lord 
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182a. 


The  Kino 
afptinsi 

'Vbe  Inkabii- 
ants  of 

St.  Pamchai. 


Lord  Kettyon  is  reported  to  have  said,  that  it  was  ia* 
tended,  by  the  35  G.  S.,  to  make  an  end  of  this  head  of 
settlement  law  in  future ;  but  that  was  an  extra^judidal 
opinion;  and  in  Rex  y.  Penrynia)^  Lord  EUenbo^ 
rough  delivers  a  similar  opinion :  but  Mr.  Justice  AbboU 
seems  to  have  considered  the  operation  of  the  statute  tp 
be  confined  to  cases  where  the  rates  were  paid  for  teno- 
ments  of  very  small  value.  That  decision,  however, 
cannot  be  supported.  There  is  one  case  where  a  person 
residing  on  a  tenement  of  more  than  10/.  annual  value 
could  not  gain  a  settlement,  except  by  the  payment  of 
rates ;  and  that  is  the  case  of  a  servant  to  the  crown,  re- 
siding in  a  tenement  belonging  to  the  public.  (A)  There 
he  would  not  gain  a  settlement  by  renting  a .  tenement, 
nor  by  being  an  owner ;  for  it  was  not  his  own.  The 
59  G.  S.  c.  50.  does  not  affect  the.  question  at  all,  for 
that  is  expressly  confined  to  settlements  by  the  renting 
of  tenements. 


B^mavallf  contra.  Before  the  35  G.  3.  c.  101.  passed, 
the  settlement  by  payment  of  taxes  was  never  resorted 
to,  unless  the  pauper  rented  a  tenement  of  less  than  10/. 
a  year  value.  When,  therefore,  it  was  enacted,  that  no 
settlement  should  be  gained  by  paying  taxes  for  such  a 
tenement,  it  is  manifest  that  the  legislature  intended  to 
take  away  that  head  of  settlement  altogether;  for  it  in 
terms  destroyed  that  which  was  in  practice  the  only  set- 
tlement, by  payment  of  rates.  That  was  the  opinion  of 
Lord  Kenyon^  in  Bex  v.  Islington  {c)y  to  which  Mr. 
East,  the  reputed  author  of  the  act,  has  added  a  note, 
without  expressing  any  disapprobation  of  that  opinion. 


(a)  SM.^8.^i$^ 
(c)  l£(iif,28J. 


(0  Sec  Be9  ▼.  Oesftuya,  \B.iA.  475. 

The 


The  dedsion  of  the  Coart  in  Bex  v.  Penryn  is  an       1628, 
anthoiity  expressly  in  point    And  Lord  EUenborougk 
ddiyered  a  very  strong  opinion  upon  the  very  question       agabut 

mio  Inhabit' 

now  before  the  Court.  The  59Q.S.'e.  50.  is  also  in  aotsoT 
iavonr  of  this  eonstniction ;  for  although  it  appears  by 
its  preamble  to  be  confined  to  settlements  gained  by  tlie 
Tenting  of  tenements,  yet  it  enacts,  that  *^  no  person 
shall  acquire  a  settlement  by  or  by  reason  of  dwelling 
ibr  forty  days  in  any  tenement,  unless  it  be  held  fpr  the 
term  of  one  whole  year,  and  the  rent  paid  for  a  year,*' 
&c  8ec.  But  if  a  settlement  may  be  gained  in  every 
one  of  those  cases,  by  paying  the  smallest  sum  for  rates, 
although  the  tenement  be  not  held  for  a  year^  and  al-* 
though  no  rent  whatever  be  paid,  a  party  may  be  said 
to  obtain  a  settlement  by  reason  of  dwellmg  in  a  tene- 
ment ;  and  that  statute  will  be  virtually  repealed. 

Car.  adv.  vuU, 

Batlby  J.  The  question  in  this  case  is,  whether  the 
right  to  a  settlement,  by  being  rated,  and  paying  taxes, 
was  still  a  subsisting  right  at  the  time  when  the  pauper 
was  rated  and  paid,  the  tenement  which  he  occupied 
being  of  the  annual  value  of  10/.  or  upwards.  In  this 
case  the  pnuper  could  not  gain  a  settlement  by  renting 
it,  because  he  had  not  been  in  the  occupation  of  it 
for  the  period  of  one  whole  year,  as  required  by  the 
59  6. 3.  c.  50.  In  order  to  decide  the  question,  we 
must  adv^t  to  the  85  G.  S.  tf.  101.  s.4.,  which  enacts, 
that  **  no  person  or  persons  whatsoever,  who  shall  come 
into  any  parish,  township,  or  place,  shall  gain  a  settle- 
ment in  such  parish^  township,  or  place,  by  being 
charged  with  and  paying  his,  her,  or  their  share  towards 

the 
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\69di  ^^  public  takes  of  the  said  pt^ishf  flfcc«  for,  ftrid  on  a6* 
'"'"^  oouBti  Or  lit  retpeot  of  toy  tenemeBt  or  teneraentof  faol 
agidnti       being  of  the  y^terlj  Talue  of  10/.;"  and  it  hat  beeii 

TInlftlMbiii  iT        # 

itocfiir  contended,  that  this  head  of  settlement  was  cntirtlf 
put  an  end  to  by  that  dbiase^  It  ii  material  to  con* 
sider  lurhat  war  the  law  updn  this  subject  before  the 
S5G.S.  c.\Olk  passed.  A  person  rated  aifd  pajring 
taxes  for  a  tenement,  whateter  might  be  its  valne^  ae* 
quired  a  settlement.  The  parish  in  such  case  was  Con- 
sidered as  hating  adopted  him  as  one  of  thdr  parish- 
loners.  In  most  instanoesi  where  the  tenement  was  of 
the  yearly  value  of  iOLf  the  occupier  would  obtain  a 
settlement  upon  other  groundsi  In  the  course  of  the 
argument,  however^  one  instance  was  referred  foy  in 
which  a  party  occupying  such  a  tMiement  would  not 
acquire  a  settlement^  utiles^  on  the  ground  of  paying 
rates.  I  allude  to  the  case  of  a  person  living  in  a  house 
belonging  to  the  king,  as  a  servant  of  the  public  The 
words  of  the  clause  to  which  I  have  rdkTred  do  no%  in 
terms,  import  an  intention  of  the  legislature  to  abolish 
this  head  of  settlement  entirely.  They  are  qualifiedy 
and  apply  expressly  to  tenements  not  being  of  the  yearly 
value  of  10/.  And  before  we  give  a  general  effect  ia 
words  which  are  not  in  themselves  generali  we  ought  to 
see  clearly  that  such  was  the  intention  of  the  I^gblature^ 
I  think  that  it  would  be  going  too  far  to  give  a  general 
effect  to  the  words  of  this  act,  when  we  find  that  being 
rated  and  paying,  as  applied  to.  a  tenement  of  above  the 
annual  value  of  10/.,  was  one  medium  by  which  a  settle* 
ment  in  all  cases  might  be  obtainedf  and  in  some  instances 
the  only  medium.  The  cases  of  Bes  v.  LUngianf  and 
£ex  V.  PentyH^  have  been  referred  to  io  argument! 

and 
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aad  ue  oerUdnly  at  TitriaDee  widi  the  o|>tni()n  df  ttai)       1B2S. 
Gmrt.    Id  the  formeri  faowe^eri  the  point  did  not  arise^      th^Kitta 


and  the  opinion  of  Lord  Kem^  was  quite  extra-jadieiaii         - 
The  real  question  was.  whether  the  operation  of  the        tattef 
85  6. 3.  c;  101.  s.  4.  was  limited  to  persons  who  should 
thereafter  come  into  any  parish,  or  whether  it  extended 
to  persons  residing  there  before*     III  Bex  ▼•  Penryrij  the 
question  was  again  presented  to  the  conslderatioh  bf 
Lord  Ellenboraughj  who  certainly  gave  a  distinct  opinioui 
that  it  was  the  intention  of  the  legislature  to  abolish  en^ 
tirely  this  head  of  settlement.     The  present  Lord  Chief 
Justice  merely  said^  "  that  it  was  expedient  to  do  away 
stfttl^nitots  by  paying  ratM  foi'  t^ndii^hts  of  irei^  imall 
value.''     It  does  not  appear  by  tke  report  whether  my 
Brother  Hobtyd  or  myself  were  present.    These  two 
authorities  naturally  drew  the  attention  of  the  Court 
carefully  to  consider  the  words  of  35  G.  S.,  and  the  state 
(tf  the  law  aft  it  existed  before  the  passing  of  that  act. 
ir  thbre  had  been  no  case  before  that  time  in  which  the 
occupier  of  a  tenement  of  10/.  annual  value  would  gaih 
a  Settlement  by  the  payment  of  rates,  and  on  that  ground 
only,  then  perhaps  the  words  of  the  statute  might  be 
construed  to  hate  a  general  operation,  and  to  annihilate 
this  head  of  scttletnent  altogether.     One  instance,  how- 
ever, has  been  mentioned,  and  possibly  there  may  be 
others,  where,  before  the  statute  35  6. 3.  a  settleiltent 
could  not  be  acquired  at  aU  by  the  occupier  of  such  a 
tenemeot  unless  by  the  payment  of  rates;   and  that 
being  so,  I  think  that  we  ar^  dot  warranted  in  sdyitlg 
that  these  qualified  words  were  intended  by  the  legisla- 
ture to  have  a  general  and  unqualified  operation  so  as 
to  abrogate  entirely  this  head  of  settlement.     It  inight 
perhaps  be  imagined,  when  the  59  G.  3.  r.  50.  passed, 

.     that 
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1823.       that  this  head  of  settlement  no  longer  existed;  and  we 

have  avoided  delay  in  giving  onr  opinion,  that  if  such 

agamsi       were  the  notion;  the  error  may  be  remedied  daring  the 

Tbe  Inhabit.  '  ^  ® 

tntt  oT       present  session  of  parliament 

9r«  PAMCRAfl. 

Order  of  sessions  confirmcd.«(a) 

(a)  The  sole  object  of  tlie  Icgiilfltnre  in  pasring  the  85  6.  S.  ClOK 
wan  to  take  away  the  power  of  removing  poor  persons  likely  to  become 
chargeable,  and  to  make  them  xrremoTeable  till  actually  chargeable.  But 
in  doing  this,  it  became  necessary  to  guard  gainst  certain  evils  which  this 
change  would  produce  to  parishes.  For  instance,  by  the  old  law,  a  person 
coming  into  a  parish,  and  giviiig  a  written  notice  to  the  oreraeecs,  would* 
if  he  resided  forty  days,  gain  a  settlement  The  reason  of  this  being,  that 
if  likely  to  be  chargeable,  the  overseen,  livailing  tbcmaelTcs  of  the  know- 
ledge  thereby  communicated,  might  remove  him.  But  when  the  law  was 
altered,  and  actual  substituted  for  probable  chargeability,  it  would  follow 
that  a  person  very  likely  to  become  chargeable  might,  if  he  was  dcsirons 
of  doing  so,  come  in  and  give  notice,  and,  In  delbmce  of  the  overseers, 
acquire  a  settlement  by  only  not  demanding  relief  for  forty  days.  In  order 
to  remedy  this. evil,  settlement  by  notice  was  abolished  by  sect.  5.  So, 
again,  jf  a  penon  came  to  settle  on  a  tenement  under  102.,  be  wonld,  by 
the  old  law,  be  removeable  if  likely  to  become  chaigeable ;  but  if  be  was 
rated,  and  paid  rates  in  respect  of  it  for  forty  days,  and  was  not  during 
that  time  actually  chargeable,  he  might  become  settled  in  the  pariah,  and 
demand  relief  on  the  forty-first  day.  For  tfaia  reason,  sodi  pemna  rated 
in  respect  of  tenements  under  lOt,  were  prevented  by  sect.  4.  from  gain- 
ing  settlements  by  paying  rates.  Similar  rtesons  may  be  given  for  the 
two  remaining  enactments  hi  the  fiftii  and  sixth  sections.  The  whole  may 
be  thus  summed  up :  wherever  the  change  of  the  law  tnm  probable  to 
actual  chargeability,  enabled  persons  who  were  likely  to  become  charge- 
able to  obtain  settlements  by  preventing  the  parish  officers  from  removing 
them  during  forty  days,  those  settlements  were  abolished ;  but  where,  by 
the  law  as  it  stood  before  the  35  6. 3.  c*  101.,  such  perwns  wero  irremove- 
able,  that  act  did  not  interfere  with  their  cases.  See  the  judgment  of 
Holroifd  J.  In  ^s  v.  IdU,  ^B,^  A,  156.  Applying  this  principle  to  tlie 
case  here  decided,  we  may  condnde  that  the  55  {?.  J.  c.  101.  did  nofpre- 
vent  settlements  by  paying  rates  in  respect  of  tenements  above  lOf. ;  for 
to  such  cases  the  inconvenience  above  pointed  out  did  not  apply.  By  the 
15&  14  dr.  ?.,  persons  coming  to  settle  on  tenements  above  ](V.,  and 
consequently  persons  paying  mtea  in  respect  of  such  tenements,  were  iir^ 
moveable^  even  though  Likely  to  become  chnigeable.  Their  situation, 
therefore^  was  not  altered  by  the  55  G,  3»  c.  101  • 
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The  King  against  The  Inhabitants  of 
Geddikoton. 

TJPON  appeal  against  an  order  of  two  justices,  where*  A  written 

by  John  Garfidd^  his  wife  and  children,  were  re*  made  for  the 
moved  from  the  parish  of  Geddingionj  in  the  county  of  ^^,  to  be"^ 
Narthampion,  to  the  parish'  of  Dunton  Bassett,  in  the  SllLi^n*^;*^ 
coaniy  o( Leicester;  the  sessions  quashed  the  order,  sab-  ^  ^IJ^j^  ^ 
ject  to  the  opinicm  of  this  Court  on  the  following  case.       7**^"' *  ^^7 

dftyi  after  tbo 

In  November^  1814,  the  pauper,  Jokn  Gar/lddj  beii^  signing  oTUie 

aflFceinentf  sod 

then  resident  in  the  parish  of  Geddington^  entered  into  the  laat  after 

the  cxninttioii 

a  written  agreement  with  one  Richard  Neuon^  by  which  ofievcn 
the  htter  agreed  to  sell  to  Garfieldj  all  that  messuage,,  ^^^r'^a, to* 
&c  situate  at  Duni&n  Bassdt^  in  the  county  of  Leicester^  ^l!^*uUeoii 
therein  described,  at  or  for  the  price  of  310/:,  to  be  paid  ^  g^lSli^ 
as  follows ;  the  sum  of  160/.  on  the  30th  day  otNaom-  »»"^  ^  ^ 

''  convey  the  pre* 

ler  instant,  and  the  sum  of  150/.  on  the  24th  June  next,  niises;  but  the 

purchaser  was 

with  interest  for  the  same,  after  the  ra(;e  of  BL  for  1  OOl.  to  be  let  into 

^  possfssion  upon 

for  a  year  from  the  date  of  the  agreement.  And  Nason  uie  payment  of 
agreed  at  his  costs  to  make  out  a  good  marketable  title  J^^,  The  * 
to  the  premises,  and  to  convey  the  same  at  the  costs  of  Stoflm?n£ 
Gatfield  on  the  24th  June  next,  on  payment  of  150Z.  ^^^1^'^^, 
with  interest.  And  Garfield  agreed  with  Nasm^  to  pay  ^^^  **"" 
to  him  on  the  said  30th  Naoember  instant,  the  said  sum  session  for  a 

year  and  a  haU» 

of  160iL,  and  also  tl\e  further  sum  of  150/.  with  interest  but  the  last 

instalment  was 

on  the  said  24th  June  next,  on  having  the  premises  never  paid,  nor 
thereby  agreed  to  be  sold  conveyed  to  him,  Garfield,  ^r  mc^T 

and  the  pur- 
chaicr  aflsrwardt  gave  up  the  contract  upon  recciTing  baclc  part  of  the  first  instalment: 
Bdd,  Uiat  under  this  contract,  the  purchaser  did  not  acquire  An  cottitable  esUte,  so  as  to 
«ua  a  settlement  under  Uie  9  G.U  cl.  f.5«      ^  r/3't^C,ji4/. 

Vol.  II.  K  And 


ants  of 

GlOUNOTOV. 
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189A.  And  on  payment  of  the  sum  of  1^0/.  Garfield  was  to  be 
The  KiMo  ^^^  '"^^  ^^^^  possession  of  the  premises ;  but  in  case  default 
The^lnSi>it.  ^^^^^  ^  made  by  him  of  payment  of  the  160^.,  the 
agreement  was  to  be  void>  and  Nason  was  to  be  at  liberty 
to  sell  the  premises  on  the  5th  December  next.  The 
sum  of  1 60/.  was  paid  on  the  day  appointed,  and  full 
possession  then  given  by  Nason^  and  the  pauper  resided 
in  the  house  in  Dunton  Bassett  for  a  year  and  a  half,  and 
upwards,  immediately  subsequent;  but  he  never  paid  the 
150/.  so  agreed  to  be  paid  on  the  24th  Jwie^  nor  was 
any  conveyance  ever  executed.  An  action  at  law  waa 
brought  by  Nason  for  the  1502. ;  but  afterwards  by  dq 
agreement  between  the  parties  the  same  was  discon- 
tinued ;  Nason  paying  the  costs  and  returning  to  the 
pauper  30/.  of  the  said  I60Z.,  and  the  pauper  agreeing 
to  give  up  the  contract  and  the  possession^  which  waa 
accordingly  done. 

Bender^  Adams,  and  Hdbeach*  The  pauper  did  not 
gain  any  settlement  in  Dunton  Bassett  by  the  occupation 
of  the  premises  contracted  for;  for  he  had  no  legal  or 
equitable  estate  in  them :  not  having  paid  the  full  consi- 
deration-money, a  court  of  equity  would  not  have  decreed 
a  conveyance.  And,  although  if  the  last  instalment  had 
been  paid,  the  pauper  might  in  equity  be  considered  as 
seised  from  the  time  of  the  contract;  yet  having  failed  in 
making  that  payment,  and  the  contract  having  been  re- 
scinded, tt  may  be  considered  as  if  it  never  had  existed, 
and  consequently  the  pauper  never  had  any  equitable 
estate.  In  order  to  gain  a  settlement,  the  party  must  have 
an  equitable  estate ;  and  if  it  be  even  doubtful  what  a  court 
of  equity  would  do  under  the  circumstances^  tliis  court 
will  not  take  cognizance  of  the  interest.    Bex  v.  Stan-- 

ion 
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ilBii(a)»  fid?  ▼.  Tbdtfiiigtofi  (&),  Be»  "9.  Hcmion'^^ike^        1§2S. 
Hm{c),  and  ^jr  v.  Hagworikh^kam.  {d)    It  may  be       — ^ 
said  that  he  acquired  an  mterost  In  the  lands  from        ^^mn  ^ 
Nlmemier  U>  Jbir»  and  that  that  is  sofiMent  (o  give  «       Inu^ 
seukment,  but  it  is  not  found  in  the  caM  that  that  pos^    Oeddihgtoic. 
icssory  right  was  of  thevidue  of  SOL }  and,  tberefefe)  no 
settleanent  could  be  geined  under  the  staL  of  0  6»  1. 
by  ibrQr  days'  residenee  on  it,  Bejf  y.  I%e  hMbUiodM  cf 
Msriley.  («)    And  it  is  dear  thai  be  did  not  g«n  a  settle* 
neot  iwder  the  IS  &  14  Car.  2^  e.  IS.,  because  he  did' 
not  come  to  settle  on  the  property  in  the  eharaeter  eS 
taniatr    Aupt.  &.  JifMh  GiaOmiimy.  (/) 

^Tobaii  MttrHcUf  and  Jmotf  contrdL  The  agreenent 
was  for  a  present  purebiMe  at  the  time  when  it  was  signec^ 
sod  wa$  not  to  remain  in  fieri  until  paynumt  of  the  pw- 
cbaso-moiiey.  The  equitable  title  .is  complete  when  the 
thing  is  agreed  to  be  done.  Here,  therefore^  it  was  ooro* 
plete  firom  the  moment  when  possession  was  giveii  nnder 
the  contract;  aUboi^h  it  might  be  defeasible  on  non-pi^ 
ment  of  the  purchase^money*  This  is  not  a  lieence  which 
is  personal,  bnt  an  assignable  interest  They  cited  Wdl  v. 
Bright  Ul)»  KnoUys  y.  Shepherd  {i),  Payne  v.  JifyBer  {i% 
Douglas  y*  Whiinmg  (Ar),  Taamlejf  v.  Bedwett.  (i)  [JNU* 
yogd  J.  If  you  sliew  that  the  vendor  and  vendee 
stood  merely  in  the  relation  of  trustee  and  cestui  que 
trust,  then  the  latter  would  have  an  equitable  estate^  and 
would  gain  a  settlement    But  none  of  the  cases  cited 

(«)  SJ£f  5.461.  (6)  19' 1 4*  SCO. 

(e)  4  iir.  f  5.  569.  (d)  IB.i  C  654. 

leyssam^ea.  (/)  i^.}^.  48r. 

(jg)  IJae,  4^  ITotf  .494.  {h)  Cited  1  Jae.  4>  fTalk.  499. 

(t)6Vec349.  (ik)  16  Tfl-SSS. 

(Z)  14  V€9.  591. 

K  S  ihcw 
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ia2S«       shew  that  a  court  of  eqnity  would^  tinder  the  circum« 
t^^^^^^     stances  of  this  case,  consider  the  estate  to  belong  to  the 
Th?i^^     vendee  as  he  failed  to  pay  the  residue  of  the  purchase* 
ants  of.       money*]  iBayley  J.  Bex  v.  Ijong  Benmngton{a)  seems  to 
'  be  precisely  in  point.    There  the  pauper  agreed  by  parol 
to  buy  a  copyhold  for  160/.     He  paid  342.  and  entered 
into  possession,  in  part  performance  of  the  contract, 
and  continued  near  six  months;  the  contract  was  then 
rescinded,  because  the  seller  would  not  give  an  in<- 
dulgence  he  had  promised  for  the  residue  of  the  pnr« 
chase^money,  and  the  seller  returned  the  pauper  142. 
The  question  was,  whether  this  gave  a  settlement?  The 
sessions  thought  it  did;   but  this  court  held  otherwise: 
for  the  pauper  had  purchased  no  estate  or  interest  in 
this  land;  he  could  have  made  no  claim  in  equity  without 
paying  the   remainder  of  the  purchase-mon^ ;   and 
though  an  equitable  estate  is  sufficient  to  confer  a  set- 
tlement, a  questionable  right  to  go  into  a  court  of  equity 
IS  not.]    There  the  agreement  was  by  parol,  and  no 
time  was  fixed  for  the  payment  of  the  purchase-money. 
The  payment  of  the  purchase*money  will  not,  in  equity, 
take  a  parol  agreement  out  of  the  statute  of  frauds,  Clinan 
V.  Cooke  {b)\  and  the  deliverance  of  possession  was  a  part 
performance  by  the  vendor,  and  not  the  vendee.   In  the 
case  cited,  there  was  no  equitable  estate,  but  at  most  a 
probability  that  equity  would  interfere  on  the  ground  of 
firaud.   But  assuming  that  the  pauper  did  not  acquire  an 
equitable  estate,  at  all  events  he  acquired  a  possessory 
right  to  the  premises  from  November  till  Jttne.    He 
was  let  into  possession  and  would  not  be  removeable; 
for  he  came  to  settle  upon  his  own  estate.     Uex  v. 

(ii)  3Vwi.  ffl  C.S4    Tb«  kMed  Jucl^  tui  Uib  taie  from  a  lOa&tt* 
■criptnott. 
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Finongrey{a\   Bex  r.  Offbhurdi{b)y   Bex  y.  CkM  M^       1823. 

ton  (e\  Bex  ▼.  Edington.  Id)  _ 

TI16  Knrc 

Hie  Inhibil* 

Batlst  J.  In  cases  relating  to  the  law  of  settlement,  anti  of 
the  manner  of  determining  any  particular  point  is  not  ^^^^^'^^ 
so  important,  as  it  is  that  the  decisions  should  be  oni* 
form  and.  consistent  For  as  that  law  is  administered 
gratoitoosly  by  a  most  respectable  and  meritorious  body 
dl  magistrates,  whose  habits  and  duties  are  not  likely 
to  make,  them  acquainted  with  the  nice  distinctions  of 
the  courts  of  equity,  it  is  desirable  that  they  should 
have  cases  settled  upon  plain  grounds  for  their  direction, 
rather  than  than  that  they  should  be  called  upon  to 
Entertain  and  decide  difficult  questions  of  equitable  law« 
The  question  in  this  case  arises  on  the  9  O*  1.  c.T,%  5., 
by  which  it  is  enacted,  **  that  no  person  shall  be  deemed 
to  acquire  or  gain  any  settlement  in  any  parish,  for  or 
by  virtue  of  any  purchase  of  any  estate  or  interest  iii 
such  parish  whereof  the*  consideration  for  such  pur* 
chase  doth  not  amount  to  the  sum  of  30/.,  bona  fide 
paid/'  There  must,  therefore,  either  be  an  estate  or 
interest  purchased  ;  and  by  the  latter  word  I  understand 
a  definite  interest,  for  which  the  party  contracts  at  the 
time  of  making  the  contract.  If  the  question  raised 
were  res  Integra,  I  should  be  disposed  to  hold  that  the  Ie< 
gislatnre  meant  a  legal  interest  only.  It  has  been  de- 
cided, however,  that  a  cestui  que  trust  has  a  sufficient 
interest  in  land  to  gain  a  settlement  under  this  statute, 
and  I  feel  bound  to  adhere  to  those  decisions;  but 
there  may  be  a  distinction  between  an  equitable  estate 
and  a  mere  equitable  right,  and  that  is  adverted  to  by 
my  Brother  Hdrcyd^  in  the  case  of  Bex  v.  Todding" 

(a)  2  T.  it.  709.  (ft)  Z  T.  it.  114. 

(c)  BwT.  S.C,  444.  {d)  I  JSa$i,9»9.      . 
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IMS.  idt^i  (a)  The  eate  of  Rex  t.  Long  Btntdngtm  is  kx^ 
^TT"  pressly  in  point  with  the  present^  and  shews,  that  in 
<«p^  cases  of  constructive  trusts,  a  settlement  is  not  gained 
sou  of  by  the  cestui  qiie  trust.  The  agreement  there^  in- 
deed,  was  by  parol,  but  that  circumstance  formed  no 
iogreditot  in  the  judgment  of  the  court.  The  principle 
df  the  decision  was^  that  a  court  of  law,  perhaps  in  xg- 
iieraiiee  of  what  a  court  of  equity  would  do  under  the 
drcttmstanoes,  held  that  it  was  hot  the  case  of  a  mere 
tekcd  trustee  and  a  cestui  que  trust ;  for,  until  the  pay^ 
ment  of  the  full  purchase-money,  the  vendor  had  a  bene* 
^ciiU  interest,  and  was  something  more  than  a  trustee  s 
and  therefore  that  no  settlement  was  gained.  .  There  is 
one  distinction  between  the  two  cases*  In  t&e  case  cited  il 
dees  not  appear  when  the  residue  of  the  porchase*money 
Was  to  be  paid;  whereas  in  this  case  part  was  paid  on 
the  Mth  Ne^oenAer^  and  the  residue  was  to  have  been 
paid  on  the  24th  jme.  And  it  is  said^  that  during  the  in- 
tarVal  the  pauper  was  irremovable;  but  I  think  be  was 
'  nol  irremovable  till  the  24th  Jnne^  because  it  was  not 
bis  own  estate^  either  at  law  or  in  equity,  until  he  paid 
or  tendered  the  residue  of  the  purchase-money;  and 
that  bdng  so,  I  am  of  opinion  that  there  was  no  settle- 
ment gained  ia  Dunton  Bassets  and,  therefore,  the 
order  of  sessions  must  be  confirmed. 

HotROYD  J.  I  am  oi*  opinion  that  tin's  was  not  to  be 
considered  the  estate  of  the  pauper,  cither  in  law  or 
equity,  so  as  to  give  him  a  settlement  under  the  con- 
tract which  is  stated  in  the  case.  Whether  if  the 
vendee  had  paid  or  offered  to  pay  the  remainder  of  the 
purchase-money,  an  equitable  estate  would  have  been 

(a)  1/7.^  ^.56i. 
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gained,  so  as  to  give  a  settlement^  ia  a  very  di&lr«Dt  IMS* 
question.  The  eases  which  have  been  cited  shew,  thai  i^7kik« 
where  the  vendee  has  performed  the  contract  in  part|  ^J^jJ^^ 
and  has  ofiered  to  pay  the  remainder  of  the  purchase*  «nti^ 
moneys  the  vendor  then  becomes  a  trustee  for  the  ven« 
dee»  and  a  court  of  equity  will  compel  a  specific  per- 
formance. The  case  of  The  Kitig  v.  Long  BeruiingUm 
£eems  to  me  to  have  been  properly  decided,  and  to 
govern  the  present.  There^  indeed,  the  contract  was 
by  parol,  and  it  did  not  appear  that  the  vendee  was 
to  have  possession  for  a  specific  period  of  time ;  but 
these  distinctions  were  not  relied  upon.  Here^  time 
is  given  till  June^  when  the  residue  of  the  purchase- 
money  is  to  be  paid ;  and  it  is  agreed  that  the  vendee 
should  have  possession  till  that  time.  The  effect  of  which 
is  merely  this,  that  it  might  or  might  not  amount  to  a 
demise  for  that  time  ^  but  there  is  not  sufficient  found  in 
the  case  to  shew  that  there  was  a  renting  of  a  tenement 
of  10^  annual  value.  But  it  is  said,  that  at  all  events 
there  was  a  purchase. of  an  interest  for  six  mouths; 
it  docs  not,  however,  appear  how  much  was  to  be 
paid  for  that,  or  that  the  pauper,  in  purchasing  that, 
acquired  an  interest  in  land  to  the  value  of  SOiL  If 
the  contract  was  rescinded  by  the  fault  of  the  vendor, 
it  is  questionable  whether  any  thing  could  be  recovered 
for  the  possession  during  the  six  months.  For  these 
reasons  I  think  that  no  settlement  was  gained  in  the 
parish  of  Dunton  BasseiU 

Best  J.  It  hiis  long  been  settled  that  an  equitable 
estate  will  satisfy  the  words  any  estate  or  interest 
in  the  9  G.  1. ;  but  it  must  be.  a  cl&ar  and  absolute 
equitable  estate ;  such  an  estate  as  a  court  of  equity 
would  put  the  person  claiming  it  into  the  complete  jpos- 
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session  of,  and  protect  him  against  any  attempts  to  dis- 
turb his  enjoyment  of  it.  A  court  of  equity  could  not 
give  possession  to  a  purchaser  ^'ho  had  not  paid  the 
pnrcbase-money,  or  keep  him  in  possession  if  he  were 
put  in  against  the  legal  claim  of  the  vendor.  Such  a 
purchaser  has  only  an  inchoate  right,  which  is  not  rcn- 
dereda  perfect  equitable  estate  until  he  has  paid  all 
that  he  has  stipulated  to  pay.  Where  purchasers  have 
been  ready  to  pay  the  price,  and  tendered  it  to  the  ven« 
dor,  cases  have  occurred  in  which  very  nice  questions 
have  arisen,  whether  they  are  entitled  to  a  conveyance. 
The  business  in  which  we  are  occupied  in  this  court 
does  not  qualify  us  for  the  decision  of  such  points.  But 
if  we  are  incompetent,  how  much  more  co  must  those 
be  who  compose  the  courts  of  quarter  sessions;  and 
these  things  cannot  be  submitted  to  us  until  they  have 
first  been  decided  upon  by  them.  I  say,  therefore,  with 
my  Brother  Bayleif  in  the  case  of  the  The  King  v.  Horn* 
doft'On^the^HiUt  "  we  cannot  know  how  a  court  of 
equity  will  deal  with  such  a  case;"  and  that  I  do  not  see 
that  the  pauper  had  any  equitable  estate,  certainly  not 
such  a  perfect  one  as  confers  a  settlement. 

Order  confirmed. 


The  King  against  Websdell. 


Since  the  iMn«  T^^HIS  WAS  a  conviction,  under  the  50  G.  S.  c.  4!., 
50(7.5.  e.  41.,  for  hawking  shoes  without  a  licence.  The  conviction 
turer^ goods  ^^  out  an  information,  that  the  defendant  on,  &c.,  at 
hawlTth^^a     Cromer^  in  the  county  of  Nor/bit,  was  a  hawker  and 

those  placet 

only  wbicfa  ars  mentioned  in  the  twenty-third  section  of  that  act. 

The  defendant  was  conTicted  in  a  penalty  of  10^  for  trading  as  a  hawker,  without  anff 
Ucenee  lo  to  do :  Held,  that  the  cooTiction  was  in  the  proper  sum. 

trading 


iv  TiA  FouETH  YsAR  OF  GEORGE  IV.  isr 

trading  person,  going  to  other  men's  houses,  &c. ;    and        1823. 

being  such  person,  didf  on  the  day  aforesaidi  at  Cromer^       

carry  to  sell,  and  expose  to  sale,  divers  goods,  wares,  &o.,  ^auut 
to  wit,  a  quantity  of  shoes,  and.  was  then  and  there  found  ^^^^^^* 
trading  without  any  licence  so  to  do;  whereupon  he  was 
summoned,  &c.,  and  the  justice  did  convict  him  of  the 
said  ofience,  and  adjudge  that  he  had  forfeited  the  sum 
of  10/.  The  sessions,  upon  an  appeal,  quashed  the  con« 
viction,  subject  to  the  opinion  of  this  Court,  upon  the 
following  case.  It  was  fully  proved,  on  behalf  of  the 
appellant,  that  he  was  a  shoemaker,  and  that  he  was  the 
real  worker  or  maker  of  the  said  shoes,  which  he  **  car* 
ried  to  sell  and  exposed  to  sale;"  but ^ as  it  appeared 
from  the  evidence  that  Cromer  was  not  a  mart,  market, 
or  fair,  nor  a  city,  borough,  town  corporate,  or  market 
town,  the  Court  were  of  opinion  that  the  conviction  was 
good,  although  the  words  <<  or  eUewhere,"  omitted  in 
the  50  G.  3.  c.  41.,  arc  in  the  9  &  10  fT.  3.  c.  27.  But 
it  was  objected,  on  behalf  of  the  appellant,  that  the  con- 
viction was  bad  in  point  of  form.  First,  because  in 
setting  forth  the  oScnce,  it  was  not  stated  that  the  shoes 
were  not  of  the  manufacture  of  the  appellant ;  and, 
secondly,  because  the  conviction  was  under  s.  20.  of  the 
50  G.  3.  c.  41. ;  and  that  therefore  the  penalty  adjudged 
(if  any)  should  have  been  40/.,  and  not  10/.  And  on 
those  grounds  the  conviction  was  quashed. 

Coopa-f  in*  support  of  the  order  of  sessions.  The  de- 
fendant was  not  liable  to  any  penalty,  for  the  sessions 
have  found  that  he  was  the  manufacturer  of  the  articles 
which  he  offered  for  sale ;  he  was,  therefore,  protected 
by  the  nintli  section  of  the  9  &  10  ^.  3.  c.  27.,  by 
which  it  was  enacted,  **  that  that  act  should  not  extend 
to  prohibit  the  real  workers  or  makers  of  any  goods  or 

wares 
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1S2S.       Wares  within  the  kingdom  of  En^nd^  dominion  of 

Wales^  or  town  of  BaH^kk-apon'Tweed^  from  carrying 

a^nitut  abroad)  exposing  to  salei  or  selling  any  of  die  said  goods 
usoiu.  Qf  t|)^i|.  Q^D  making)  in  i^ny  public  marts,  fails,  markets) 
or  elsewhere."  That  act  was  not  altogether  repealed 
by  the  50  G*  3.  c.  41.)  but  merely  as  to  the  duties.  The 
defendant  was  therefore  justified  in  selling  the  articles  in 
question  at  Cromer^  although  it  is  not  a  market  town, 
the  words  '^  or  elsewhere"  in  the  9  &  10  W.  3.  being 
suiGcient  to  authorise^  the  sale  of  goods  by  the  manu* 
facturer  in  any  place  whatsoever.  Bui  secondly,  if 
the  defendant  was  liable  to  any  penalty,  it  was  a  pe* 
nalty  of  40/.,  imposed  by  the  twentieth  section  of  the 
50  G.  3.  C.41.  The  seventeenth  section  of  that  act, 
which  imposes  a  penalty  of  10/.,  is  plainly  intended 
to  apply  to  persons  who  have  taken  out  a  licence,  but 
trade  contrary  to  the  terms  of  it,  or  without  having  it 
upon  their  persons ;  and  the  twentieth  section,  which  ap- 
plies to  persons  trading  as  hawkers  and  pedlars  without 
a  licence  (which  is  the  offence  stated  in  the  conviction), 
imposes  a  penalty  of  40/.,  and  does  not  give  the  con- 
victing magistrate  any  power  to  mitigate  it.  It  cannot, 
be  contended  that  the  seventeenth  and  twentieth  sections 
are  applicable  to  the  same  thing,  for  then  the  legislature 
must  be  supposed  to  have  been  guilty  of  the  absurdity  of 
imposing  two  different  penalties  for  the  same  offence.  On 
the  other  hand,  it  might  be  very  reasonable  to  iniiict  a 
heavier  punishment  upon  persons  who  do  not  take  out  a 
licence,  than  upon  those  who  merely  neglect  to  carry  it 
with  them.  The  conviction  was,  therefore^  properly 
quashed,  and  the  order  of  sessions  must  be  affirmed. 

OtdnaU  Russell  and  E.  Aldersoti^  contra,   were  di- 
rected by  the  Court  to  confine  themselves  to  the  second 

point. 
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poiot.    Tbe  Mim  o£  401.  appears  to  bare  been  inserted       1828. 

in  the  twentieth  oection  by  mistake^  and  convictions  have        

always  proceeded  on  tbe  seventeenth  section.  It  is  urged  agairut 
for  the  defendant,  that  that  section  applies  to  those  cases 
only  where  a  Iteenee  has  been  taken  out^  and  the  party 
trades  witheul  or  tontrary  to  it;  but  iiferv.  Turner  {a) 
fiirabbes  an  answer  lo  that  arguincnt.  That  was  a  con- 
viction under  tbe  sereiiteenth  bection^  and  both  db* 
iM  C.  J»  and  Hdragd  J.  obtetve^  thai  the  conviction 
was  not  for  trading  contrary  to  il  litencl^,  but  witheofe 
soy  licence  al  all.  The  sevienteentb  section  has»  therdbre^ 
been  considelred  to  aj^ly  where  the  party  has  not  any 
licenee^  as  wdl  as  in  those  instances  in  which  he  neglects 
to  carry  it  with  him  Or  refuses  to  produce  it.  The  latter 
piovisiop  was  necessary^  tn  order  that  it  might  be  ascer- 
tiuned  whether  th6  mode  of  trading  was  authorised  by 
the  licence  taken  out  At  all  events  it  is  not  plain,  upon 
this  conviction)  that  the  defendant  had  not  a  licence.  It 
may  mean  that  he  was  trading  without  having  the  li- 
cence about  his  person*  and  not  that  he  had  n^lcctcd 
to  take  one  out,  as  required  by  the  6ih  section. 

Baylby  J.  There  is  much  obscurity  in  the  50  G.  3. 
^iil.;  nor  is  it  found  there  for  the  first  time.  It  bus 
existed  from  the  passing  of  the  29  G.  S.  c,  26.  Ttic 
eleventh  and  fourteenth  sections  of  that  act  are  in 
terms  the  same  as  the  seventeenth  and  twcniicth  sec- 
tions of  the  50  G.  3.  c.  41. ;  and  in  both  these  acts  the 
same  difficulty  occurs  as  to  imposing  a  penalty  of  10/. 
or  40/.  It  has  been  contended  that  a  person  tratUiig 
without  a  licence  is  liable  to  the  penalty  of  40/.,  imposed 
by  the  twentieth  section,  and  is  not  within  the  seven- 

(a)  A  B.^  A.  510. 

teenth 
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1823.  teenth  section,  which  imposes  a  penalty  of  lOA  If  that 
—  were  clear,  the  conviction  in  a  penalty  of  10/,  would  be 
nsaintt  bad ;  but  the  meaning  of  the  act  should  be  quite  plain, 
sisDitu  ^  induce  us  to  come  to  such  a  conclusion,  for  if  there 
be  a  doubt  we  should  adopt  that  construction  which 
will  bear  with  the  least  hardship  on  the  party  convicted. 
In'the  seventeenth  section  there  are  three  propositions : 
^<  If  any  such  hawker  shall  trade  without^  or  contrary  to^ 
or  otherwise  than  as  skaU  be  allowed  by  such  licence,  he 
shall  forfeit  10/.''  It  does  not  say,  such  hawker  <*  having 
obtained  a  licence,"  and  trading,  Sec  There  are  not 
then  any  words  confining  the  operation  of  that  section 
to  a  person  having  obtained  a  licence ;  and  the  fair  mean* 
ing  of  the  words,  '^  shall  trade  without  such  licence," 
appears  to  be,  *^  shall  trade  without  having  obtained  a 
licence/'  In  Rex  v.  Turner  this  objection,  if  good, 
would  have  been  decisive ;  yet  it  was  never  suggested^ 
and  in  practice  convictions  are  always  for  10/.  In  the 
last  edition  of  Bum's  Justice  a  form  is  given  in  which 
the  penalty  is  10/. ;  and  that  is  worthy  of  consideration, 
although  it  cannot  be  treated  as  an  express  authority. 
For  these  reasons  I  think  that  the  words  in  the  seven- 
teenth  section^  **  trading  without  such  licence,^'  are  not 
confined  to  persons  who  have  obtained  a  licence  and 
travel  without  it.  If  that  be  the  right  construction, 
then  the  only  question  is,  whether  the  twenty-third  sec- 
tion exonerates  the  defendant  from  any  penalty,  or 
whether  he  is  exempted  by  the  proviso  in  the  9  &  10 
W.  d.  c.  27*  s.  9.  If  the  question  had  turned  upon  the 
9&  10  fF.  3.  c.  27.  he  would  have  been  within  the  ex* 
emption,  for  that  authorizes  the  manufacturer  of  goods 
to  sell  them  in  market  towns,  &c.  or  elsewhere. '  That, 
however,  is  not  an  impowering  but  an  exempting  clause ; 

and 


IK  THS  FouftTB  YsAH  ot  GEORGE  IV.  141 

and  the  S9  G.  3.  e.  36.,  which  imposed  a  higher  dnty^        1823. 
contained  the  same  prohibitory  clause  as  the  9  &  10  /K  3.  ^  ^ 

That  being  general  would  have  entirely  repealed  the  ^n"^'^ 
exemptions  in  the  former  act ;  but  then  a  new  proviso  is 
introduced,  diflfering  essentially  from  that  in  9  &  10  ff^.  3. 
c»S7.>  for  the  words,  or  elsewkerej  are  omitted.  A  similar 
proviso  was  introduced  into  the  50  G.  3.  c.  4K ;  and  it 
is  manifest  that  the  words,  &r  elsewhere^  were  omitted 
because  the  legislature  thought  them  too  large.  I  am 
therefore  of  opinion,  that  as  the  prohibition  in  the 
50  G.  3.  C.4L  is  general,  and  the  exempting  clause 
confined  to  marts,  markets,  fairs,  cities,  boroughs, 
towns  corporate,  and  market  towns,  the  defendant  was 
not  justified  in  selling  the  articles  in  question  in  a 
place  not  coming  within  that  enumeration. 

Best  J.  (a)  The  act  in  question  is  certainly  very 
obscure,  but  I  think  that  both  pomts  must  be  deter^ 
mined  against  the  defendant  As  to  the  first,  viz.  the 
right  of  a  manufacturer  to  hawk  his  own  wares ;  when 
the  9  &  10  n^.  3.  c.  27.  was  passed  the  legislature  in« 
toided  that  a  manufacturer  should  be  allowed  to  sell  his 
own  goods  any  where;  but  the  same  indulgence  was 
not  extended  to  them  by  the  50  G.  3.  ^.41.  That 
limited  their  privileges  to  certain  places.  It  has  been 
said  that  the  9  &  10  JV.S.  c.  27.  is  only  repealed  as  to 
the  duties;  but  5.  31.  of  the  50  G.  3.  er.  41*  shews  that 
every  provision  of  the  former  act,  which  would  be  in^ 
consistent  with  the  latter,  was  intended  to  be  repealed. 
But  that  argument  is  unnecessary,  for  the  50  G.  3.  c.41. 
imposes  new  duties ;  and  a  person  not  having  the  licence 
thereby  required  cannot  hawk  at  all,  except  in  those 

♦ 
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1893,       plaoM,  rad  under  those  eircnmitdnces^  partieulsrly  pm* 
vided  fbr  by  that  act.     As  to  the  other  pointy  it 


TIm  King 

agaifui  tainly  appears  diflSenlt  to  reconcile  the  seventeenth  and 
twentieth  sections  of  the  act.  But  I  think  that  the  de>» 
fendant  was  at  all  events  guilty  of  an  offence  agahist  the 
seventeenth  section^  and  waa  therefore  Uable  to  be  con- 
victed in  a  penalty  of  10/* 

Order  of  aesaions  quasbedf  and  conviction  con* 
firmed,  (a) 


The  King  against  M«Gill. 

^^P^2e  T^^  defendant  waa  convicted  under  the  50  G  d. 
and  selling  to,         c.  4 1 .  s.  1 7^  foT  hawkinff  tea  w ithoot  a  licence.    TTie 

•s  A  bawker,  ^ 

without  a  li.      conviction  stated,  that  on,  &c.  at,  &c.  the  defendant  was 

cence,  is  liahlo 

to  the  penalty     charged  With  being  a  hawker,  &o.,  carrying  to  sdl^  and 

impoied  by  the  .  ,  .  ,  i,  « 

50(7.3.  c.  41.  exposing  to  sale,  witbont  any  hcence  so  to  do,  certain 
ttvding^without  gp^^  <<>  ^it,  divers  parcels  of  tea;  and  that  he  bemg 
tho^T^ra  ^^^^  person,  did,  on  the  day  and  year  afiaresaid,  at  Wor^' 
hi  w^idte*'  c^rf<?r,  carry  to  sell,  and  expose  to  sale,  divers  parcels  of 
liable  to  a  pe.     tca,  aod  wos  then  and  there  found  trading  as  aforesaid^ 

naliy  for  selling  ^  ^ 

tea  in  an  unen-  without  any  Hcenoe  so  to  do.     The  conviction  than 

tend  place. 

The  defend-   Stated  the  evidence ;  and  that  the  justice  did  thereupon 

ant  was  oon> 

▼icted  in  a        convict  him  of  the  same,  and  adjudge  that  he  had  for- 


was  the  proper 
sam. 


HeiWatit  '  fcited  10/.  Upon  a{^)ea1»  the  justices  at  sessions  con* 
firmed  the  conviction,  subject  to  the  opinion  of  the  Court 
on  the  folbwing  case.  George  M^GiUf  as  the  agent  of 
D.  &f  (which  D.  SL  at  the  several  times  hereafter  men- 
tioned was  a  licensed  tea-dealer,)  on  the  17tli  q(  AprU^ 
1822,  at  fVorcesier^  carried  to  sell  several  packages  of 
tea,  and  then  and  there,  at  the  house  of  one  H«  G.»  sold 

(a)  Scsthtneitcsff. 

to 


M^aiLb 
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to  him  one  of  the  said  packagcc  eontaining  a  quarter  of  \S2S. 
a  poand  weight  of  tea ;  and  aftorwards  on  the  same  day,  — — — 
G.  M^'GiUj  ^  fiucb  agent,  carried  to  sell,  and  exposed  aMBtntt 
to  sale,  at  the  house  of  one  IV.  P^  another  package  con« 
taining  also  a  quarter  of  a  poond  weight  of  tea,  but  did 
Dot  then  and  there  sell  the  same.  At  the  several  times 
when  he,  the  said  G.  M^GiU^  as  such  agent,  so  carried 
to  sell,  and  exposed  to  sale,  the  said  first^mentioned 
quarter  of  a  pound  of  tea,  neither  be^  nor  ZX  S.,  his  em- 
ployer, had  any  hawkers'  licence  according  to  50  G.  S. 
c.  41. 

Pearson  and  OUnatt  HittSfff,  in  aupport  of  the  order 
of  sesaicms.  The  objections  which  will  be  urged  against 
the  conviction  are,  first,  that  the  defendant  was  only  an 
agent ;  and,  secondly,  that  as  a  hawker,  cannot  lawfully 
sc4i  tea,  even  with  a  licence,  be  is  not  liable  to  punish- 
ment for  selling  it  without  one.  As  to  the  first  otgec- 
tim,  JZfir  v.  Turner  (a)  is  a  decisive  authority  that 
agents  are  liable.  With  respect  to  the  second  point,  if 
a  party  be  charged  with  trading  as  a  hawker  without  a 
licence,  it  is  no  answer  to  say,  that  by  the  same  act  he 
offended  against  another  statute  also ;  for  a  man  may  by 
one  act  commit  several  misdemeanors.  IBesi  J,  If  an 
unqualified  person  kill  game  without  taking  out  a  licence, 
he  is  liable  to  a  penalty  for  so  doing,  akhough  a  licence 
would  not  protect  him  from  the  penalty  imposed  upon- 
unqualified  persons.]  That  argument  is  conclusive 
against  the  defendant 

Dermn  and  Wittier^  contra.    It  must  be  conceded, 
on  the  authority  otlUx  v,  Twmer^  that  agents  are  liable 

(o)  AB.^A.S10. 

to 
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1829.       ^^  ^  penalty  for  hawking  trithout  a  lioenoe.    Bat  a 
'  person  cannot  properly  be  convicted  of  doing  that  aa  a 

ttgauut  hawker,  which  by  law  he  cannot  do  as  such.  By  the 
U*GiLu  ^3  Q^^^  e*.  4>  J  •  a  licence  is  to  be  taken  out  to  enable  the 
person  to  trade  as  a  hawker,  and  a  penalty  is  imposed 
npon  those  who  trade  as  Iiawkers  without  one.  The 
legislature  must  have  intended  to  impose  that  penalty  in 
those  cases  only  where  the  party  has  dealt  in  some  of 
those  things  the  sale  of  which  is  authorised  by  the 
licence.  3ut  by  the  12  6.3.  c.  46.  s.6.  a  penalty  of 
10/.  is  imposed  upon  "every  person  selling  tea  in  an  un« 
entered  place ;  and  the  9  6. 2.  c.  35.  s.  20.  made  it  un- 
lawful for  any  hawker  or  pedlar  to  sell  tea.  It  is  clear, , 
therefore,  that  a  hawker's  licence  would  not  legalize  the 
.  sale  of  tea  by  a  person  trading  as  hawker.  The  defend- 
ant then  should  have  been  convicted  under  the  12  G.  8. 
c.  46.  5. 6. ;  and  not  under  the  hawkers  and  pedlars'  act, 
60G.3.  C.41. 

Cur,  adv.  tmlt. 

The  judgment  of  the  Court  was,  on  a  subsequent  day 
during  the  sittings,  pronounced  by 

Bayley  J.  The  question  principally  agitated  in  this 
case  was,  whether  a  person  exposing  tea  to  sale  as  a 
hawker  was  liable  to  the  penalty  imposed  by  the  50  G.  3. 
c.  41  •  upon  persons  trading  as  hawkers  without  a  licence. 
There  was  also  another  point  which  might  have  been 
raised ;  and  upon  which  the  court  delivered  an  opinion 
in  Rex  V.  fVebsdeU,  viz.  whether  the  penalty  of  10/.  was 
that  which  ought  to  have  been  imposed.  The  court 
then  thought  10/*  the  right  penalty,  and  that  opinion 

has 


nr  Ttts  FoDAW  Yxak  of  OEOROE  IV.  US 

has  bem  confirmed  by  a  further  consideratioii  of  the  18SS« 
nilyecl.  As  to  the  first  point,  it  was  argued,  thatinas- 
iBQcfa  as  one  act  of  parltatnent  had  made  it  illegal  to  sell  w<pu« 
tea  in  any  but  an  entered  places  and  another  had  pro- 
Tided  that  no  hawker  should  sell  tea;  that,  therefinr^  a 
hawker  was  not  liable  to  a  penalty  for  exposing  it  to 
sate  wiUiottt  a  hawker^s  licence.  If  the  50  6. 3.  c.  4]« 
had  been  the  first  act  upon  the  subject,  and  no  penalty 
had  previously  existed  for  trading  as  a  hawker  without 
a  licence  there  might,  perliaps,  have  been  som^  doubt 
whether  it  extended  to  any  cases  in  which  a  licence 
woold  not  hare  legaliased  the  sale ;  but  looking  at  the 
whole  series  of  enactments  rekting  to  hawkers  and 
pedlars,  and  taking  into  consideration  the  time  when 
they  were  first  prevented  from  selling  tea,  it  will  be  phun 
that  they  are  still  liable  to  a  penalty  for  selling  it  as 
baiters  without  a  licence.  The  first  enactment  respect- 
ing them  was  the  S  &  0  W.  S.  c.  85.  (a),  which  is  nearly 
the  same  as  the  9  &  10  fPl  3.  c.  27.,  and  contains  two 
clauses  material  as  to  the  amount  of  the  penalty  to  be 
imposed.  The  17th  section  of  the  50  G.  3.  c.  41.  has 
this  provision,  ^  that  if  any  such  hawker  shall  trade 
as  aforesaid,  without,  or  contrary  to,  or  otherwise  than 
as  shall  be  allowed  by,  such  licence,  such  person  shall, 
for  every  such  offence,  forfeit  the  sum  of  lo;.''  Three 
terms  are  there  introduced,  "  without,"  "  contrary  to,** 
or  *<  otherwise  than  as  shall  be  allowed  by,"  such  licence; 
and  it  will  hereafter  appear,  that  those  terms  were  ad* 
visedly  introduced  to  apply  to  three  descriptions  of 
offences.    Section  20.  enacts,  that  any  person  may  selase 


(4)  Koc  ptintcd  at  leDgtli  itt  tlie  qtittio  cditioo,  twt  lA  Um)  foUo  sditida 
ipblfalicd  by  oite  of  tfM  HmiM  Loidfc 

Vol.  II.  L  any 
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182S.  '^y  *Q<^^  hawjcer  found  trading  without  a  licence,  or, 
who  being  found  trading,  shall  refuse  to  produce  a  licence, 
and  have  him  carried  before  a  magistrate,  who  is  thereby 
autlioriaed  to  oonvict  the  person  so  charged,  and  by 
wammt  under  seal  to  cause  the  said  sum  of  40/.  to  be 
levied.  Nqv,  that  section  does  not  expressly  impose 
any  penalty ;  and  the  1 7th  section,  to  which  it  apparently 
fefers,  has  a  penalty  of  10/.,  and  not  40/. :  it  is,  there- 
fere^  fcir  to  suppose  that  the  sum  in  the  20th  section 
should  have  been  10/.,  and  not  4Q/„  and  that  the  latter 
sum  was  inserted  by  mistake;  and  an  examination  of  the 
earlier  statutes  en  this  subject  will  shew  clearly  that  such 
was  the  fact  The  19th  section  imposes  a  paialty  of  4fA 
upon  any  person  trading  with  a  borrowed  licence  or  one 
that  does  not  contain  his  real  name.  The  8  k  9  fK  9.,  and 
9  &  1 P  jVI  S.  aS?.^  had  not  any  such  clause;  the  ad  section 
of  the  latter  imposed  a  penalty  of  12li  upon  hawkers 
tmding  ^  withoqt,"  or  ^^oontrary  to»''  such  liccsoe  as  the 
first  seotion  requires  them  to  take.  The  fifth  aactmi 
imposes  a  penalty  of  ao/.  for  travelling  with  a  forged 
Hoenoe ;  and  the  8th  section  authorises  the  apprehension 
of  hawkers  trai^Uing  without  a  licence,  c^wtrary  tq  the 
act»  and  directs  that  they  ^hall  be  tak?n  before  a  inagi#- 
trale^  who,  If  the  offence  be  proved,  shall  coi^vict  them, 
and  forthwith  direct  the  said  sum  of  121,  to  be  levied 
1^  distress*  &c.  The  said  sum  oS  IH.  there  pianifi^y 
re&Ct  to  th^  p^alty  impose^  by  the  third  section^  that 
kejii^  the  ojoly  sum  of  1^.  which  had  been  before  men- 
tion;  a^  the  expressions  "  wi^thQut  a  licence,"  and 
<«  9P^itTary  to  the  j^ct,"  in  th9  eighth  seaion,  are  apfli* 
cable  to  the  trading  without  or  contrary  to  the  licence 
niention^ed  in  th^  third  section.  The  ne%t  act  material 
to  be  considered  on  this  poMtt  i/k  the  26  G^^  c  7& ;  but 

in 
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ill  the  meantime  some  alteration  was  made  in  the  law  as       1828. 

to  the  sale  of  tea  and  cambrics.     The  10  G.  1.  r«  10.      ^  ^ 

The  KxKa 

5. 14.  provided)  that  tea  should  not  be  sold  except  in  an  «3f!^^ 
entered  place.  By  that  provision  the  right  to  sell  it  was 
made  local ;  the  9  G.  2.  r.  35.  s.  20.  enacted,  that  it 
should  not  be  sold  by  any  hawker  and  pedlar.  The 
otgect  of  the  statutes  before  cited,  more  particularly  ap- 
plying to  hawkers  and  pedlars,  appears  to  have  been 
to  protect  domiciled  tradesmen ;  of  the  two  latter,  to 
assist  the  collection  of  duties.  The  effect  of  them  is^ 
not  to  destroy  the  former  prohibition  against  trading  as 
a  hawker  without  a  licence,  but  to  add  a  cumulative  pe» 
nalty  for  hawking  tea,  even  with  a  licence ;  for  the  two 
provisions  are  consistent,  and  may  Veil  stand  together. 
The  first  imposes  a  penalty  upon  persons  trading  at  all 
as  hawkers  without  a  licence;  the  sec6nd  imposes  a  pe- 
nalty upon  the  sale  of  tea  by  hawkers,  even  with  a  li- 
cence; and,  therefore,  a  person  who  exposes  tea  to  sale 
as  a  hawker,  and  has  no  licence,  offends  against  both 
the  above-mentioned  provisions,  and  is  liable  to  a  pe- 
nalty for  each  breach  of  the  law.  The  7  G.  3.  c.  43.  $»  7« 
made  cambrics  found  in  the  possession  of  any  hawker  or 
pedlar  liable  to  forfeiture.  Then  came  the  25  G.  S.  c.  1S.$ 
as  to  hawkers  and  pedlars,  the  fourth  section  of  which 
resembles  the  third  of  the  9  &  10  W.  3.  c.  27. f  but  has 
this  difference :  the  penalty  was  before  confined  to  per- 
sons trading  "  without**  or  "  contrary  to"  the  licence ; 
this  enactment  has  the  additional  words  "  or  otherwise 
than  as  shall  be  allowed  by"  such  licence.  That  ex- 
pression could  only  be  applicable  to  those  cases  in  which 
a  licence  would  not  legalize  the  trading.  "  The  25  G.  8. 
c  78.  5. 4.  alters  the  penalty  from  121.  to  10/. ;  and  be- 
tween the  fourth  section,  which  corresponds  to  the  third 
L  2  sectioq 


H'Oixx. 
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1 823.      section  of  the  9  &;  10  fV.  3.,  and  the  seventh  section,  which 
■      corresponds  to  the  eighth  section  of  the  former  act,  in- 

agahta  troduces  in  s.  6*  a  provision,  that  persons  trading  with  a 
borrowed  licence  shall  be  liable  to  a  penalty  of  lOf.  In 
the  seventh  section,  which,  as  in  the  former  act,  refers 
to  the  first  penalty  of  10/.,  the  expression  said  sum  o( 
lOL  is  retained.  The  25  G.  3,  t.  78.  was  repealed  by 
the  29  G.  3.  c.  26.,  which,  however,  contained  most 
of  the  same  provisions.  Thus  the  eleventh  and  fourteenth 
sections  of  the  latter  correspond  with  the  fourth  and 
seventh  of  the  former ;  the  thirteenth  section  also  of  the 
latter  corresponds  with  the  sixth  section  of  the  former, 
except  as  to  the  amount  of  the  penalty,  which  was  raised 
firom  10/.  to  40/. ;  and  this  shews  how  the  mistake  in  the 
fourteenth  section  arose.  In  the  25  G.  3.  c.  78.  two 
penalties  of  10/.  had  been  imposed  in  different  sections 
preceding  that  in  which  the  justice  is  directed  tp  cause 
the  said  sum  of  10/.  to  be  levied.  In  the  29  6. 3.  e.  26. 
one  of  those  penalties  was  increased  to  40/. ;  and  it  must 
have  been  erroneously  supposed  that  the  expression 
said  sum  referred  to  that  penalty  which  was  raised,  and 
not  to  that  for  trading  without,  or  contrary  to,  or  other- 
.  wise  than  as  allowed  by,  the  licence^  which  still  remained 
a  10/.  penalty.  These  sections  were  exactly  followed  in 
the  SO  G.  3.  c.  41.,  and  in  like  manner  the  mistake  crept 
into  that  act  also.  Upon  the  question,  whether  the  de- 
fendant is  liable  to  a  penalty  for  selling  tea,  as  a  hawker, 
without  a  licence,  we  are  of  opinion  that  he  is ;  and  that 
the  words,  **  otherwise  than  as  allowed  by  the  licence,^' 
introduced  into  the  modern  acts  relating  to  hawkers  and 
pedlars,  shews  that  when  hawkers  were  prevented  from 
selling  tea  even  with  a  licence^  it  was  not  intended  to 
exempt  them  from  the  penalty  before  imposed  upon 

the 
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the  sale  of  any  good%  wares,  &c.  without  a  licence,        1823. 
For  these  reasons,  we  think  that  the  conviction  was     ^    „ 

Tbe  KvK^ 
right.  agaStut 


Order  of  sessions  confirmed. 


WOau 


Clabk^  Administratrix  of  John  Clabk^  agaimt 

HOUOHAM. 

A  SSUMPSIT  for  money  had  and  received  to  the  use  jL,hf\ 

of  J.  Clarke,  in  his  lifetime,  and  to  the  use  of  jLtoO^?!!' 
plaintiff  as  administrairix,'  since  his  death.    Fleas,  first,  JSmw' 
general  issue;  secondly,  non  assumpsit  if^a  sex  armos.  ^"^"^ 


Replication,  that  he  did  promise  within  six  years.    At  ▼vfous  raiai  of 

DOIMyf  to 

the  trial  before  7Z<cian2s  C.  B.,  at  the  last  sprins  assizes  which  he  wti 

not  ABtf tl«fl 

fi>r  Kenis  it  appeared  that  the  action  was  brought  to  re*  J9.  applied  to 
cover  the  sum  of  330/.  paid  to  the  defendant  under  the  mon^  wUoh 
following  circumstances.    In  1802  the  deceased  and  ^^^lllf^j^ 
several  other  persons  respectively  became  tenants  to  tbe  ^  HAer**^ 


defendant  of  several  parcels  of  land,  all  of  which  were  f^  ^ ' 

^  indnced  to  pay 

let  at  the  same  time  at  a  public  meetinff.     After  the  ™<m«  ^^^^^  wta 

.  °  due.     A,n- 

rent  had  been  agreed  upon  the  defendant  said  he  would  piled,  that  if 
pay  all  the  rates,  and  the  tenants  should  reimburse  him,  miiteke  it   ^ 
as  he  did  not  wish  the  assessment  to  be  disturbed,  tilled:  HddT 
This  was  agreed  to;  and  from  that  time  to  1816  the  iS^^^io 
defendant  paid  the  rates  of  the  several  farms,  and  every  jj^^*^"" 
year,  before  the  reht-day,  sent  to  Clark  and  the  other  ^^  by  ^ 

•^       '  "^  other  teoaati  aa 

tenants  an  account  of  what  would  be  due  for  rent,  rates,  well  as  bjB. 

Plainttfl^an 

&C.    In  those  accounts  the  rates  were  calculated  on  a  adminiatntriju 

after  the  death 
oftheintet- 
tate,  made  ooe  such  wrongful  payment  a^  before  mentioned,  out  of  tbe  assets  t  Heldt  that 
ihe  might  rcoorer  it  in  her  represenuo've  character. 

Upon  a  replication,  that  the  defendant  did  promise  within  six  yeari*  to  a  plea  of  the 
listnte  of  UmitaUons,  fraud  in  the  defendant  cannot  be  set  up  as  an  answer  to  the  plea. 
Qncre,  Whether  it  would  be  a  good  answer  if  specially  replied? 

L  3  supposed 
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Clask 


1828.       supposed  rental  of  SL  IO5.  per  acre^  and  Clark  always 
paid  tbe  amount  demanded.    The  rates  aetuhlly  paid  by 
the  defendant  were  calculated  on  a  rental  of  1^  iOs.  per 
acre.  In  September^  1816^  J.  Clark  died ;  and  at  Michael-' 
mas,  in  that  year,  the  plaintifi^  who  had  not  then  (but 
has  since)  obtained  letters  of  administration,  settled  the 
defendant's  account  upon  the   same  terms  as  before; 
tbe  sum  overpaid  by  her  was  4di^  and  that  was  within 
six  years  before  the  commencement  of  the  action.     It 
appeared  that  none  of  the  tenants  knew  that  they  were 
pa}^ng  the  defendant  a  larger  sum  for  rates  than  be 
actually  paldj  until  afm'  ail  the  payments  above  men- 
tioned bad  been  made.     In  order  to  take  tbe  payments 
by  deceased  out  of  the  statute  of  limitations,  one  Wilds 
was  called  as  a  witness,  who  became  a  tenant  to  defendant 
at  tbe  same  time  and  upon  the  same  terms  as  «7.  Clarke^ . 
and  continued  so  for  thirteen  years.     Within  six  years . 
before  the  commencement  of  this  action  Wilds  went  to . 
the  defendant,  and  said,  that  lie  and  other  tenants  bad. 
been  paynig  much  higher  rates  and  cesses  than  they  had . 
a  right  to  do:  that  defendant  had  charged  them  upon, 
a  rental  of  S/.  IO5.  per  acre,  whereas  the  rates  were, 
assessed  upon  a  rental  of  \l.  \Qs%  per  acret     The  de- 
fendant replied,  that  the  statement  must  be  incorrect, 
that  he  could  say  little  about  it ;   but  that  one  P.  was 
bit  steward  and  liad   the  books,    and    if  there   was 
any  mistake  it  should  be  rectified.     On  application  to 
P^  the  latter  said  that  he  was  not  steward  at  the.  time 
when  the  land  was  taken,  and  did  not  know  what  agree- 
ment hod  been   made  about  tbe  cetsses.      Wilds  then  ^ 
went  a  second  time  to  the  defendant,  who  said  that  he 
had  agreed  to  be  responsible  to  the  gtiardtans  of  the 
poor  fSt*  all  the  rates,  and  that  the  overcharge  was  made 
to  reimbtirse  himsHF,  in  case  an^  of  tbe  tenants  did  sot 

pay 
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pay  him;  and  he  refused  to  return  the  money  overpaid  188S. 
by  fVildu  Before  these  conversations  WiUs  had  men*  ^ 
tioiied  die  matter  to  several  of  the  defendant's  tenants,  agMtl 
who  authorised  him  to  speak  for  them ;  but  ha  had  not 
then  had  aQy  communication  with  tlie  plaintiff.  It  was 
ob^ted  for  the  defendant,  that  this  evidence  was  not 
sufficient  to  take  the  case  out  of  the  statute :  first,  be- 
cause so  far  from  being  a  promise  to  pay,  the  defendant 
sakl  he  knew  little  about  the  matter,  and  absolutely 
refused  to  pay ;  secondly,  because  the  supposed  promise 
was  not  made  to  the  plaintiff  or  her  authorised  agent. 
With  respect  to  the  money  paid  by  the  plaintiff  it  waa 
oljected,  firstf  that  it  was  not  paid  by  her  as  adminis- 
tratrix, because  she  had  not  then  obtained  letters  of  ad- 
ministration ;  and,  secondly,  that  she  could  not  recover 
it  back  in  her  representative  character;  because  if  a 
wrongful  payment,  it  was  a  devastavit^  for  which  she  was 
responsible  to  J.  Clark^s  estate,  and  she  could  recover 
the  money  in  her  individual  capacity  only.  The  Lord 
Chief  Baron  reserved  the  points.  The  defendant  then 
gave  evidence  to  shew  that  the  rates  were  calculatedf 
according  to  an  agreement  made  with  the  tenants  at  the 
time  when  the  land  was  hired  by  them ;  and  the  steward's 
books  were  produced,  by  which  it  appeared  that  the 
rates  had  always  been  calculated  upon  a  rental  of  SL  105. 
per  acre.  That  was  left  to  the  jury ;  and  the  plaintitf 
having  obtained  a  verdict  for  380/.,  the  whole  sum  over- 
paid by  c7.  Clarke  and  the  plaintiff.  In  Easter  term  a  rule 
was  obtained  to  enter  a  nonsuit,  or  have  a  new  trial,  or 
reduce  the  damages  to  42/.,  the  sum  overpaid  by  the 
plainti£^  on  the  grounds  urged  at  the  trial. 

Coi^n  (with  whom  was  Gumey)  now  shewed  cause. 
Th^e  is  not  any  ground  for  disturbing  the  verdict 
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1823.  which  has  been  found  in  this  case.  It  was  fairly  left  aa 
a  question  to  the  jury,  whether  tbe  over-payments  were 
made  under  such  circumstanceis  of  misrepresentation  aa 
entitled  the  plaintiff  to  recover.  The  first  point  re- 
served is^  whether  the  claim  was  barred  by  the  statute 
of  limitations.  If  the  transaction  was  fraudulent,  the 
statute  does  not  apply,  if  the  discoveiy  were  within  six 
years  before  the  action  brought  South  Sea  Compamf  v. 
Wymondsell  {a\  Bree  y.  HoJbech.  (ft)  Or,  at  all  events, 
the  conversation  with  Wilds  is  an  answer  to  the  plea. 
As  to  the  other  objection,  the  money  was  paid  out  of 
J.  Clarke*%  assets,  and  when  recovered  would  go  to  his 
estate;  the  plaintiff  might  therefore  sue  in  her  repre« 
sentative  capacity. 

Marn/at  and  BoUandf  contra.  The  letters  of  admi« 
nistration  were  not  granted  to  the  plaintiff  until  after 
'  the  payment  was  made  by  her.  That  rent  became  due 
at  Michaelmas,  1816,  and  the  intestate  died  before  that 
time ;  the  rent,  therefore,  was  due  from  the  plaintiff  in 
her  individual  capacity.  IBaylet/  J.  She  might  have 
been  sued  for  it  as  administratrix '  or  as  executrix  de  son 
tort.']  At  all  events  the  over-payment  was  made  by  her ; 
and  if  a  person,  being  the  representative  of  another, 
makes  a  wrongful  payment  out  of  tbe  assets,  that  is 
a  devastavit.  Com.  Dig.  Administration.  (1 1.)  And  if 
the  payment  here  were  a  devastavit,  the  money  cannot  be 
recovered  by  the  plaintiff  in  her  representative,  although 
it  may  in  her  individual  capacity.  Per  Btdler  J.,  in 
Mmt  V.  Stokes,  [d)  And  Ord  v.  Fenwick  [e)  shews  that  the 


(a)  3  p.  W.  M9.  {h)  2D<ni^.  654. 

(c)  4  T.  A.  561.  (tf)  3  i?asf,  ]04. 
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mooey  must  be  paid  in  the  representative  character,  in        1823. 
order  to  enable  the  party  to  recover  it  in  that  character.        «-— 

Clark 

Webster  v.  Spencer  (a)  is  not  against  this.  '  That  case  agaUut 
merely  decided  that  an  executor  might  lend  money 
without  being  guilty  of  a  devastavit,  which  principle  is 
also  to  be  found  in  Brawn  v.  IdtUm.  {b)  Then  as  to  the 
statute  of  limitations,  although  it  has  been  held  in  equity 
not  to  apply  to  cases  of  fraud  and  trust  until  tlie  fraud 
is  discovered ;  yet  at  law  the  rule  is  otherwise.  BaUley 
y.Fauaner{e)y  Short  v.  Jf^Cbr%.(d)  {Best  J.  But 
here  the  party  has  been  active  in  concealing  the  original 
fraud  within  six  years.]  That  question  must,  at  all 
events,  be  raised  by  a  Q>ecial  replication.  In  the  ab- 
sence of  that,  the  question  rests  upon  the  evidence  of 
Wilds.  Now  the  defendant  referred  him  to  P.,  who,  in- 
stead of  admitting  any  mistake,  said  he  knew  nothing 
about  it;  and  then  the  defendant,  instead  of  making  a 
promise^  absolutely  refused  to  repay  the  money.  In  the 
first  place,  therefore,  there  was  no  promise ;  and  if  there 
were,  it  was  not  made  with  reference  to  the  claim  of  the 
present  plaintiff. 

Comi/n  cited  Mountstephen  v.  Brooke  {e)^  to  shew  that 
an  acknowledgment  made  to  a  third  person  is  a  suffix 
dent  answer  to  the  statute  of  limitations. 

Batley  J.  The  question,  -how  fiir  fraud  may  prevent 
the  operation  of  the  statute  of  limitations,  does  not  pro* 
perly  arise  in  this  case.     On  the  form  of  replication 


(a)  3B.iA,3^.  (h)  1  P.  r.  141. 

(e)  3B.iA.  288.  (rf)  ZB.^J.  6SS. 
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182S«  adopted)  the  only  que&tk«i  is,  when  did  the  ciiuse  of  action 
"""""^  accrue?  In  order  to  take  advantage  of  the  fraud,  there 
agahm  should  have  been  a  special  replication.  On  the  other  * 
ground)  the  pofnt  is  quite  clean  The  statute  of  limit- 
ations is  a  bar,  on  the  supposition,  after  a  certain  time^ 
that  a  debt  has  been  paidi  and  the  vouchers  lost. 
Wherever  it  appears  by  the  acknowledgment  of  the 
party  that  it  is  not  paid,  that' takes  the  case  out  of  the 
statute.  Leaper  ▼.  Tation  (a),  Doidktoait  v*  TibbuU.  {b) 
And  according  to  those  cases,  it  makes  no  difibrence, 
whether  the  acknowledgment  be  acco/npanied  by  a 
promise  or  refusal  to  pay.  MourUstqAen  v.  Brooke  shews 
^  that  an  acknowledgment  to  a  third  person  is  sufficient. 
Upon  the  evidence^  then,  it  appears,  that  in  1 802  the 
defendant  had  land  to  let,  and  did  let  it  to  various  per* 
sons,  upon  certain  terms.  After  the  agreement  was 
made  as  to  the  rent,  he  took  upon  himself  to  pay  the 
rates.  From  that  time  a  paper  was  delivered  to  each 
tenant,  shortly  before  each,  rent-day,  shewing  what  was 
the  amount  of  his  rent  and  taxes.  J.  Clarke  p^iid  the 
sums  demanded  during  his  lifetime,  and  the  plaintiff 
made  one  payment  after  his  decease.  The  rent-book 
produced  by  the  defendant's  witness  corroborated  the 
account  before  given  of  the  payments ;  it  also  shewed 
tliat  no  correction  of  the  mistake  had  ever  been  made : 
that  book,  therefore,  helps  to  take  the  case  out  of  the 
statute.  But  the  conversation  of  the  defendant  with 
fVilJs  would  of  itself  have  been  sufficient  It  was  not 
necessary  that  Wilds  should  go  to  him  on  behalf  of  the 
other  tenants.  If  the  defendant,  in  a  conversation  with 
him,  acknowledged  a  mistake  as  to  them  all,  that  would 

(a)  ]6  £ait,  420,  (b)  SM.^S.  75. 
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obviate  tlie  itAtutc  as  to  all.  I  am,  thcrefiire^  of  opinion,  18f  S« 
that  as  to  all  the  payments  made  in  J.  Claries  liictime, 
the  case  was  taken  oot  of  the  statute  bj  that  oonven* 
ation  and  the  steward's  book.  Then»  as  to  the  payment 
made  by  the  plaintiff,  as  administmtriac,  I  tbink  she  is 
entitled  to  Meover  that  also.  Ord  y.  Famici  and  JVU* 
sier  ▼.  Spencer  are  mcrriy  instaaoea  where  on  eseotitor 
am  sot^  and  do  not  shew  where  he  canmai  sue.  It  hat 
been  assumed,  that  where  die  payment  it  a  devasUmij 
the  personal  representative  can  only  sne  in  his  own 
name.  That  is  a  principle  to  which  I  cannot  assent ; 
on  the  eontmry,  wh«i  be  discovers  that  be  bat  in  bit 
rspresentatiTe  character  paid  that  which  be  ongbt  not, 
be  may  in  the  same  character  recover  it  again.  The 
money  was  aisets ;  and  if  the  soil  be  as  executor  or  ad« 
ministrator,  it  will  cratinue  assets  i  but  if  the  suit  be  in 
the  individoat  pipacity,  the  demand  wiU  be  in  the  first 
instance^  subject  to  a  setHifl^  or  when  recovered  will, 
be  liable  to  the  plaintiff's  debts.  ^  devastavit  is  a 
wrong,  and  the  law  will  not  compel  an  executor  to  per* 
severe  in  a  wrong.  Upon  the  wbole^  therefore,  I  tni 
of  opinion  that  the  former  payments  were  taken  out  of 
the  statute^  and  that  the  plaintiff  may  recover  tl>€  latter 
iji  her  representative  capacity* 

HoLBOYD  J.  I  am  of  opinion  that  the  xxrctict  must 
be  sustained  for  the  whole  amount.  The  effect  of  fraud 
upon  the  statute  of  limitations  cannot  be  discussed  on 
these  pleadings.  The  replication  insists  that  the  cause 
of  action  arose  within  six  years,  and  that  is  the  only 
question.  Now,  although  the  right  to  recover  arises 
out  of  the  frauds  yet  the  right  of  action  was  complete  as 
soon  ^s  the  money  was  paid.     But  tlie  case  is  taken  oUt 

of 
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18fiS.  of  the  statate  by  the  conversation  with  IVildSf  who  spoke 
""""^  of  others  as  well  as  himself.  The  whole  must  be  taken 
againtt  with  reference  to  the  claim  of  all  the  tenants.  The  con- 
versation of  the  defendant  admits,  that  if  any  wrong  was 
done,  it  had  not  then  been  rectified ;  nor  did  he  make  apy 
distinction  between  fVilds  and  the  other  tenants.  That 
would  take  the  case  out  of  the  statute  if  there  were  legal 
evidence  that  a  wrong  or  mistake  had  been  .oommitted« 
The  question  as  to  that  was  left  to  the  jury,  and  I  think 
properly  disposed  of  by  them.  As  to  the  last  point,  the 
objection  made  is  invalid.  My  Brother  Baj^  has  put  it 
on  a  very  clear  ground.  The  money  was  assets,  and  thctre* 
fore,  if  the  payment  were  wrongftil,  was  recoverable  as 
assets.  The  administratrix  might  be  liable  for  a  de- 
vastavit, but  that  would  not  prevent  her  from  suing  as 
administratrix.  Indeed  she  was  bound  so  to  sue,  in 
order  to  protect  the  assets'  from  a  set-off  for  her  in- 
dividual debts.  Both  objections  then  fitil,  and  the 
verdict  must  stand. 

Best  J.  The  jury  have  decided  the  first  question  in 
this  case,  viz.  that  a  fraud  was  practised.  To  the  next 
question  it  has  been  answered,  that  fraud  prevents  the 
operation  of  the  statute  of  limitations.  It  is  not  neces- 
sary to  decide  that  now,  but  I  think  that  it  would  have 
done  so  had  the  replication  raised  the  point.  I  do  not 
.mean  to  disturb  any  of  the  cases  which  have  been  cited. 
In  them  the  fraud  was  complete  more  than  six  years 
before  the  commencement  of  the  action ;  but  according 
to  the  evidence  in  this  case,  there  was  a  continuance  of 
the  fraud  within  six  years.  If  that  had  been  properly 
stated  in  the  replication,  I  think  it  would  have  been  an 
answer  to  the  plea  of  the  statute ;  and  such  appears  to 

have 


IK  vAt  Fourth  TxAft  of  GEORGE  IV.  157 

hsTe  been  Lord  Mamfiektu  opinion  in  Btee  v.  Hdlbech.       188S. 
Bat  the  case  was  taken  out  of  the  statute  by  the  de»        '^ 
fendant*s  acknowledgment,  that  the  debt  existed  if  the        ^sp*^ 
payments  were  wrongful.     The  case  of  Mmmstepken  v. 
Brooke  decides,  that  an  acknowledgment  to  a  third 
person  is  sufficient.     A  promise  was  unnecessary  ;  the 
pleadings  state  a  promise,  but  tliat  is  what  the  law  im^-   ' 
plies  when  an  acknowledgment  of  the  debt  is  proved. 
Then  the  only  question  is,  whether  the  plaintiff  can  re- 
cover the  last  payment  as  administratrix.     Ord  v.  Fen* 
"andty  and    Webster  v.  Spencer^  shew  that  where  the 
money  is  assets,  the  action  may  be  brought  in  the  repre* 
sentative  character.    No  doubt  this  money  will  be  assets, 
and  the  safest  and  best  mode  is  to  proceed  for  it  in  the 
right  of  the  intestate. 

Rule  discharged. 


Whitlock  against  Underwood. 
ASSUMPSIT  on  a  promissory  note,  whereby  de-  A pnmiiiory 

n     t  .,  •      «  !..«»*  note  for  40t, 

fendant  <^  promised  to  pay  to  plamtin,  or  bearer,  payable  to 

40/.,  value  received."     At  the  trial  before  Park  J.,  at  yo/^J^^Jdrticre- 

the  last  Spring  assizes  for  Caoentry^  the  note  was  pro-  ^iJle  olTd*. 

duced,  and  appeared  to  be  on  a  half-crown  stamp;  JJ^'^^J^'^'JJ 

whereupon  it  was  objected,  that  it  should  have  had  a  five-  promiMory 

*^  •'  notes  in  iche- 

shilling  stamp  by  the  55  G.  3.  c.  184.  sched.part.  1.   The  dule,  put  i.,  to 

learned  Judge  was  of  that  opinion,  and  directed  a  non-  c;  184.,  and  re- 
suit.     A  rule  nisi  having  been  obtained  in  Easter  term  , 
to  set  aside  the  nonsuit, 

Clarh 
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1893.  Cbrt^  slievcd  cause.    This  note  being  made  payable 

generally,  wiibout  naming  any  specific  time,  was  in  law 
payable  on  demand ;  it  therefore  falls  within  the  first 
class  of  promissory  notes  in  the  schedule  to  the  55  G.  $• 
c«  184.|  and  being  for  more  than  SO/.,  and  less  than  50/*, 
should  have  been  drawn  upon  a  five-shilling  stamp.  The 
nonsuit  was  therefore  perfectly  correct. 

Reader  and  Mams,  contra.  At  the  foot  of  the  first 
dass  of  notes  in  the  schedule  to  the  55  G.  3,  c.  184,, 
there  is  a  memorandum,  that  all  the  notes  therein 
enumerated  may  be  re-issoed.  Unless,  therefore,  this  is 
a  te-issuable  note,  it  is  not  liaise  to  the  stamp  duty 
mentioned  in  that  part  of  the  schedule.  There  are 
several  sections  in  the  body  of  the  act  which  shew  what 
notes  are  re-issuable.  The  14th  section  enacts,  <Uhat 
notes  for  any  sum  not  exceeding  100/.,  duly  stamped 
according  to  the  directions  of  the  act,  may  be  re-issued.** 
The  24th  section  requires  a  licence  to  be  taken  out  for 
issuing  any  notes  <<  charged  with  a  duty,  and  allowed  to 
be  re-issued  as  aforesaid ;"  and  the  27th  section  imposes 
a  penalty  of  100/.  upon  any  person  issuing  without  a 
licence,  any  note  <*  for  money  payable  to  bearer  on  de- 
mand, thereby  charged  with  a  duty  and  allowed  to  be 
re-issucd  as  aforesaid.*'  Taking  all  those  provisions  to- 
gether, it  is  manifest  that  the  double  duty  only  applies 
to  notes  re-issuable  under  the  statute.  There  is  no  pre- 
tence for  saying  that  this  note  was  intended  to  be  re- 
issuable.  Even  had  it  been  on  a  proper  stamp  for  that 
purpose,  it  could  not  have  been  re-issucd  without  com- 
plying with  the  24th  and  27th  sections.  The  larg^ 
stamp  was  intended  for  those  notes  which  were  re-issuable 
in  point  of  law.     The  schedule  as  to  bills  of  exchange 
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illnalrates  thk:  ('  Bilk  of  excbuge  to  the  beftrer,  or  to  I99S. 
opder,  either  on  denumd  or  otharwite,  not  exceeding  '  ^^^ 
two  months  after  date^  above  BOLf  and  not  exceeding 
SOL,  are  to  have  a  stamp  of  25.  6d."  That»  therefore, 
would  have  been  sufficient  for  a  bill  drawn  in  the  same 
words  as  this  note;  and  it  cannot  be  supposed  that  the 
legislature  intended  to  put  thoee  two  descriptions  of  in^ 
straments  on  a  different  footing.  If  it  be  held  that  this 
note  was  re-issuabl^  then  it  foUows  that  notes  for  less 
thaa  lOQL  cannot  he  made  payable  on  demand  without 
a  licence ;  for  the  penalty  in  the  27tb  section  is  imposed 
upon  the  issuhigt  Qot  the  re->issoiQgf  of  such  notes.  The 
24th  section  makes  a  licence  necessary  to  issue  notes 
payable  on  demands  *'  and  which  are  re-iasoable ;''  now 
tboie  words  wouli}  be  quite  unnecessary  if  all  notes  pay- 
,  aUe  on  demand  were  re-issuable, 

BAinLBY  J«  This  is  aa  extremely  bard  cases  bat» 
upon  looking  at  tlie  stalnte^  I  am  aatiafied  that  the  note 
was  not  drawn  upon  the  proper  stamp.  The  schedule 
part  1.S  first  provides  for  bills  of  exclmnge,  and  a(Wr- 
wards  make^  distiqoc  provisions  for  various  kiqdf  of  pro- 
missory notes,  BUk  of  exchange  are  divided  into  |wo 
classes :  *'  to  the  bearer  or  to  orderi  either  on  demand 
or  otherwise^  not  exceeding  two  months  after  dates''  and' 
*<  to  the  hfurer  or  order,  at  any  time  exceeding  two 
months  after  date."  Had  the  instrument  before  us  be^ 
a  bill  of  exchange,  the  half-crown  stamp  would  have 
been  snffici^t.  Then,  promissory  notes  are  divided  into 
four  classes :  first,  *^  for  the  payment  to  the  bearer  on 
demand  of  any  sum  of  iponey,  not  exceeding  lOOJ.;" 
secondly,  *'  for  the  payment  in  any  other  manner  than  to 
the  bearer  qq  d«inw4»  h«4  not  f seceding  two  months 

after 
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1828.       after  date  or  sixty  days'  sight,  of  any  sttrti  of  money 
■  amouDting  to  40/.»  and  not  exceeding  100/.;''  thirdly* 

agohut  <<  for  the  payment,  cither  to  the  bearer  on  demand,  or  in. 
any  other  manner  than  to  the  bearer  on  demand,  but  not 
exceeding  two  months  after  date,  or  sixty  days'  sight,  of 
any  sum  of  money  exceeding  J  00/.;"  fourthly,  **  for  the 
payment,  either  to  the  bearer  or  otherwise,  at  any  time 
exceeding  two  months  after  date  or  sixty  days'  sight,  of 
any  sum  of  money  amounting  to  40i."  Now  does  the 
note  in  question  fall  within  cither,  and  which  of  those 
classes?  Clearly,  it  is  not  within  the  second  or  third.  If 
within  the  fourth,  because  drawn  for  an  indefinite  period, 
still  it  would  be  bad ;  for  then  it  should  have  had  a 
Si.  6d.  stamp.  But  I  think  it  quite  dear  that  it  falls 
within  the  first  division.  It  is  payable  to  bearer, 
and  in  law  payable  on  demand,  and  is  drawn  for  a 
sum  not  exceeding  100/.;  and  it  does  not  appear  to 
me  that  that  part  of  the  schedule  is  confined  to  such 
notes  as  may  lawfully  be  re^issued.  The  schedule  taken 
akme  imposes  a  certain  duty  upon  all  notes  drawn  in  a 
particular  form,  and  then  confers  npon  all  such  notes 
the  privilege  of  being  re-issued.  The  clauses  which  re- 
quire a  licence  for  that  purpose,  and  impose  a  penalty 
upon  unlicensed  persons  for  issuing  such  notes,  do  not 
in  any  way  affect  the  question,  as  to  the  necessity  of 
having  any  particular  stamp.  The  nonsuit  was  there- 
fore right,  and  this  rule  most  be  discharged. 

{a)  Best  J.  The  question  is,  whether  this  note  falls 
within  any  of  the  classes  given  in  the  schedule  to'  the 
55  6. 3.  <r.  184.    It  is  payable  to  bearer  on  demand  for 

(o)  B0hv^J,^imMng$,tiiMOldadky, 

a  less  • 
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a  less  sum  than  100/.    It  clearly  comes  within  the  first        182S* 
dass.    There  certainly  is  a  memorandum  making  the      whitlock 
notes  q)ecified  in  that  class  re-issuabic ;  and  it  has  been     xJvmrmwoos. 
contended,  that  the  duties  are  meant  to  attach  upon 
tliose  notes  alone  which  are  issued  by  persons  autho- 
rised to  re-issue  them.    As  to  the  argument  that  bills 
of  exchange,  payable  on  demand,  do  not  require  so  large 
a  stamp,  it  is  to  be  observed,  that  the  legislature  might 
very  reasonably  make  a  distinction  between  them  and 
promissory  notes,  for  bills  of  exchange  have  never  been 
circulated' as  currency.     I  am,  therefore,  clearly  of  opi« 
nioD,  that  the  note  in  question  was  not  drawn  upon  the| 
proper  stamp,  and  that  the  nonsuit  was  right* 

Rule  discharged. 


The  KiKO  ogainstThe  Inhabitants  of  Bardwell. 

TTPON  an  appeal  against  an  order  of  two  justices,  ilieiisiiperwss 
for  the  removal  of  Peter  Firman  from  the  parish  of  as  a  abepberdT 
BardweU,  in  the  county  of  &sffM,  to  the  parish  of  iThZ.  «d'* 
Leworihy  in  the  same  ooun^,  the  order  was  quashed  by  jK|^,.'J^|^ 
the  sessions,  subject  to  the  opinion  of  this  court,  upon  *|^^^  ^^ 
the  following  case.   About  twenty-four  years  ago,  the  ^  Sll?"*' 
pauper,  a  married  man,  was^  hired  for  a  year,  by  Mr.  &,  wyt.   He 
of  Lnoorth^  as  his  shepherd ;  he  was  to  have  a  house  jun  at  UuMe 
and  garden  rent  free,  seven  shillings  a  week,  and  the  ptfishof/.^ 
going  of  thirty  sheep  with  Jiis  master's  flock  as  wages.  SSJlTaii^thwi^ 

went  on  his 
msater's  farm,  the  whole  of  which  was  sitaated  in  that  parish.     The  feed  of  the  sheep  was 
worth  16/.  per  annum :  Held,  that  this  did  not  confer  a  settlement,  it  not  bebg  anj  part 
of  the  haxgain  that  the  sheep  should  be  pasture-fed. 

Semble,  That  in  order  to  gain  a  settlement  by  renting  a  tenemcDty  the  pauper  msst 
reside  upon  some  part  of  it. 

VoL.ir.  M  The 
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18i2S.      Th^  paut>er  liVeil  (bt  two  yters  with  Mr.  S^  in  the 


IWKnra 


parifth  ^laivorihi  at  these  wages,  during  all  which  time 

the  thirty  sheep  Went  with  his  m^t^r'l  flock  on  the 

anti  of      fitnti,  the  whole  of  whioli  was  situated  in  that  parish.  The 
Bauiwill.    j^  ^j,  ^^^  ^j^j^y  ^^^  ^^  ^^^j^  jg^  ^  y^^^  exdliisite 

of  the  house  i^d  garden.  If  the  pauper  had  hot  been  al- 
lowed to  keep  the  sheep  he  hiust  hkrt  had  inore  Wi^efb 

iStoHb^  in  support  tif  the  order  df  sessionfl.  Wis  topped 
by  the  coait. 

Di^fer^  catML  The  plitipet>  gidtied  ft  letttemetil  in 
Ltworthj  by  the  going  of  th^  thirty  she^  With  his  mfta- 
te^b  flock.  It  tias  been  frequently  decided  that  the  liberty 
to  take  the  profits  of  land  by  the  mouths  of  cattle  is  a 
tenement  within  the  13  &  14  Charles  2.  c.  12.^  and  in 
the  present  case  that  right  is  found  to  have  been  worth 
leh  fn  antauin.  Bue  Vi  MMrk^e  {a)  shews  that  payment 
by  service  is^  equivalent  to  payment  in  money.  The 
paojper  therefore  may  be  said  to  have  rented  A  tene- 
ment of  more  than  \Qi%  iinnual  valUe^  Rest  v*  Minder  (&), 
iBm/b^  J*  Is  tfaei'e  Uny  case»  except  Rex  v«  Afiiis^*, 
Where  the  paoper  gained  a  settlement  by  renting  a  tene- 
ment without  residing  iipon  any  part  of  it  7}  Rem  v. 
Houghion  le  S^ng  (c)i  and  jBati  t.  SovBitnu  {d) 

-  Bati*bvJ.  This  case  certainly  comes  very  near 
Rex  Yk  MindeTf  but  that  is  open  to  much  observation. 
It  was  thel*e  conceded  that  the  right  to  have  the  cows 
fed ^ upon  the  master's  farm  was  atonement,  and  the 


(4)  1  t.n. 59S4  (*)  aM t AfTe. 

(c)  1  Eatt,  247.  [d)  ihtrr.  5.  C  1^5. 


t)nly 
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inljr  queitkm  dketuied  and  decided  ^vw,  Ike  natore  of  1^8- 

tiie ootMideratioa  givm  fer  that  tenemeat*    In  Sbt  v;  TheKtiro 
OrmU  TViAsfei  dedded  in  Mid^Mbmn  tarai»  1818^  it 


Hie  Inlidblt. 

1MM  hakL  tikal  antes  it  was  atipnlated  in  the  original  »«>  of 
baigaini  that  the  oowb  ahoald  be  pottitre^fed,  a  settle* 
flMit  ipodd  not  be  gained,  and  that  decision  was  recog- 
nised and  acted  upon  in  Bexr.  SuiUn^  St.  Bdmundi.  {a) 
In  (he  presait  case  it  is  piobaMe  that  the  sheep  were 
M  upon  growing  |»rodace^  to  the  valoe  of  lOL  per 
aimnm ;  but  as  it  was  not  any  part  of  the  original  bar* 
gain  that  they  should  be  so  fed,  it  falls  expressly  within 
tboM  two  caaei^  and  is  not  auffident  to  confer  n  settle^ 
Mcnt.  There  is  another  point  also  which  makes  it 
eilittueiy  daiibtnd  whether  the  panper  conld  hate 
guned  aaettleoMD^  had  the  going  of  the  ahei^ 
(■ted n  tanemeBt of  lOL  annual 'vnke.  Thei 
gstden  heii^  nsrely  fer  the  mem  oenvfseut  petlbnn* 
aneeof  the  paupei^iaerviee  as  abepherdt  jnast  be  hod  out 
ofconaideraidon;  he  did  neit  occupy  ihaaa  as  a  tasaal, 
but  as  n  serfaat  The  aUtidie  IS  ft  14  dr.  S.  c  IS. 
leqnires  that  itbe  party  should  come  to  iOtle  oa  libe  tarn- 
neat:  now  that  means  to  nesidei  In  all  the  cases  de- 
aenaioeden  tfaisfmt  of  the  act  the  pauper  resided  npon 
aame  jptrt  ef  thaft  which  cooitituted  the 
Theiw  are  eases  wbere  a  party,  finom 
allowed  to  reside  in  a  bottsc^  lent  £nec^  that  was  heU  to 
be  a  4Mement.  Bot  here  the  pamper  had  no  isesideBoe 
bat  iathe  diaraeter  of  a  aervant ;  the  house  •contiBued 
the  master^s,  and  the  pauper  wa%  with  respect  to  due 
ppialy  in  the  aame  aitiiation  as  if  be  bad  lived  in  a  room 
in  his  nmster's  bouse.  The  two  cases  referred  to  differ 
from  this,  foft  in  ttoh^  them  the  pauper  bad  |Roperty 

.  M«  of 
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1MB.       of  his  own  in  the  parish,  and  was  on  that  ground  held  to 
'Xbiti^Q     ^  irretnoveablc.  Bex  v.  Denbigh  (a),  als6,  is  distinguish- 
'j;^^^^^    cMcy  for  there  the  pauper  lived  in  the  toll-house,  as  his 
mntft  of       Q^Q  residence ;  and  it  would  have  been  such  a  tenement 
as  would  confer  a  settlement,  but  for  an  act  of  parlia- 
ment which  says,  that  po  gatekeeper  shall  gain  a  settle- 
ment by  renting  the  tolls  and  residing  in  the  toll- 
house. (£)    For  these  reasons  I  think  that  the  pauper 
did  not  gain  a  settlement  in  Lnoorihj  and  that  the  order 
of  sessions  must  be  confirmed. 


Best  J;  (c)  In  Rex  v.  Minster  the  principal  point  was 
given  up,  viz.  whether  the  feeding  of  the  cows  consti- 
tuted a  tenement ;  but  the  court'  there  thought  that  a 
house  occupied  by  the  pauper,  merely  as  a  servant,  did 
not  constitute  a  tenement.  Here  there  was  not  any 
agreement  that  the  sheep  should  be  fed  on  growing  pro- 
duce; this  case^  therefore,  falls  within  Bex  y.  (hfooald 
Twissks  and  Bex  v.  Suiton  Si.  Edmonds.  I  agre^  also^ 
that  the  pauper,  to  gain  a  settlement,  must  reside  upon 
some  part  of  the  tenement.  I  am  hot,  indeed,  aware 
of  any  express  decision  to  that  efiect;  but  looking 
at  the  words  of  the  statute  it  i^pears,  that  merely 
having  a  tenement  of  a  certain  value  will  not  do,  the 
pauper  must  come  to  settle  upon  it.  The  legislature 
could  not  have  intended  mere  residence  as  a  servant, 
but  that  the  party  should  gain  credit  and  reside  as  a 
tenant.  If  that  be  so,  the  pauper,  on  this  ground  also, 
gained  no  settlement  in  Iswjrth^ 

Order  of  sessions  confirmed,  (lif) 

(o)  5  JBflri,  333.  (6)  18  G.  8.  <%  84.  «.  56. 

(e)  Solroyd  J.  was  sitting  ftt  the  Old  BaUej. 

(d)  The  necessity  of  the  pauperU  residence  upon  some  part  of  the 
tenement  doea  not  appear  to  have  been  mvch  oonaidered  in  fonncr  cases. 

In 
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In  moik  of  thefB)  indaed,  it  does  ai^petr  that  he  so  resided,  bat  that  was 
not  insisted  upon  ss  necessary.  Thus  in  Reifr.  BuUe^t  Burr.  S»  C107., 
the  pauper  rented  a  house  in  which  ho  resided ;  but  Page  and  Probyn  Js. 
seem  to  rely  upon  his  reaidenoe  being  in  the  pttrith,  and  not  upon  jts  being 
on  the  tenement.  So  in  Rex  t.  Skeftstonf  Btur,  S,  C,  474.,  Lord  JUaiuo 
Jkid  speaks  of  a  residence  in  the  jHtrisA  as  necessary.  Denniton  andi»  WU^ 
jmrf  Js.  adrert  to  the  fact  of  the  pauper's  residence  being  on  the  tene- 
ment; the  latter  of  tiiemobsertes,  ''It  is  settled  that  the  residence  upon 
a  pnit  of  the  different  takings  is  sufficient  to  gain  a  man  a  settlement  in 
the  parish  where  be  resides."  In  Rex  r.  Uandvemu,  Bwr.  &  C,  571., 
the  pauper  did  in  fact  reside  upon  a  part  of  the  tenement;  but  JMan  J. 
BSjs,  "  The  pauper  need  not  reside  upon  any  part  of  the  tenement  he 
takes;  It  is  enough  if  he  resides  in  the  parish.**  It  does  not,  bowerer, 
appesr  that  the  rest  of  the  court  (Lord  Manffield,  C  J.  Yates  and  Hew^ 
Ut  Js. )  expressed  any  such  opinion.  In  Rex  t.  (Hd  ^retfbrd,  1 2*.  /?.  358. ; 
Rexr.Sloke,  2  T.iL  451.;  Rex  t.  PeddletrentUde,  5  7.  B.  779.;  Rexr. 
Brampton,  4  T.  R.  348.;  Rex  t.  TdpuMe,  4  7*.  JS.;671. ;  the  point  does 
not  appear  to  have  been  noticed ;  in  the  two  former  the  pauper  did  reside 
upon  a  part  of  the  thing  taken;  in  the  three  latter  it  does  not  appear 
whether  the  fact  was  so  or  noL  In  Rex  y.  Knif^enf  S  7.  Jt.  46.,  the 
pauper  did  not  reside  in  the /wriiA  where  the  tenement  was  situated ;  and 
Jikum  J.,  who  deltTered  the  judgment  of  the  court,  says,  ''There  must 
be  a  rssideace  either  on  the  premises,  dr  at  least  In  the  puish  where  some 
pert  of  the  premises  lies."  Throughout  this  series  of  oases  it  appears  that 
the  principal  discussion  was  respecting  the  nature  of  the  thing  taken,  and 
its  value:  the  meaning  of  the  expression  "  shall  come  to  settle^"  In  the 
IS&  14  Qtr»  S.  c.  12.,  was  lost  sight  of;  and  perhaps  it  was  not  strictly 
attended  to  in  those  cases  where  it  was  held  that  various  takings  in  different 
parishes  confer  a^ttlement  in  that  parish  where  the  pauper  resides,  if  the 
aggr^e  value  be  ICtf.  per  annum. 


1823, 

The  Knrc 

agauut 

The  Inhabit> 

ants  of 
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The  Kmo  against  Tiie  Inhabitants  of  Machyn- 
lleth and  Pennegoes, 

An  indictment  HPHIS  wa8  a  writ  of  crtor  upon  a  judgment  of  the 
■ocient  bridge,  court  of  quarter  sessions,  for  the  county  of  Mon^ 
tiie  perisbeB  of  gomay^  upoQ  an  indictment  for  not  repairing  a  bridge  { 
^^^^^^  which  charged,  that  a  certain  ancient  bridge  over  the 
rad  ^Se '  "^^  Uj^>  commonly  called  Ponffelingerrig  bridge^  and 
^^d°i!!!ruL   ^^^^^  "^^^^  ^ pariskn  of  Mad^Uih  and  Peim^on^ 

oepennegpeM     jn  the  said  county  of  Montgomery^  on  the  king^s  high- 
end  town  of 
MackytdUik      way  there^  the  same  being  from  the  time  whereof  the 

qfrretaid,  from  -.  .  «  i  •      • 

time  immemo-   memory  of  man  is  not  to  the  contrary,  a  common  king^a 

of  the  tenure  highway  used  for  all  the  king's  subjects,  with  their 
of  ceitein  lends  «  «  i  •  « 

in  the  aeid  hoTsei)  ooatties,  Carta,  and  carnages,  to  go^  retam,  and 
S^mf^'  P^8  *^  *^'^  "^'^^  ®"^  pleasure,  on,  &c»,  and  for  the 
timiMhKf9  H**^  ^^  '^^  years  thence  next  following  was  very  ruin- 
r?f '^  ^^j  ^%  &^  ff^  ^an^  ^  ^^  reparation  thereof,  so  that  die 

ondgee :  Heidy 

upon  error,       subjects  of  the  king,  with  their  horses,  Sec  could  not  pass 

that  the  indict-        ^  ®  .  ' 

ment  wm  bad,  as  they  ought,  and  were  wont  to  do.  The  indictment  then 
not  eppeerthat  Stated,  that  the  inhabitants  of  the  said  parish  of  PeU' 
situete  inthin*  ntgoeSy  and  the  inhabitants  of  the  said  tavn  of  Machyn^ 
^^'t^  /fe/A  aforesaid,  in  the  said  county  of  Mofttgomery,  from 
the  inbabiunu  ^^le  time  whereof,  &c.  and  by  reason  of  tlie  tenure  of 

of  the  town  '  ••' 

were  not  lieble,  ^jj^jj.  Jandg  and  tenements  in  the  said  parish  of  Penned 

unlets  a  special 

con^deration     gQgg  and  tomi  of  Mackt/nlletif  have  repaired,  &c.  the 

were  shewn;       °  i  n         i  i  ' 

and  that  here  said  bridge,  &c.  It  was  then  alleged  upon  the  record, 
consideration  that  A.  B.  of  the  said  parish  of  Pennegoes^  and  C  D,  of 
wmuch  aTthe'  the  said  town  of  Machynlleth^  two  of  the  inhabitants  of 
*J^id'!lrtiiold  ^he  said  parish  of  Pennegoes  and  the*  town  of  Machynlleth 
f^'c^fd*^*"  ^^'"^  ^"'^  ^^^^^^  *°^  pleaded  not  guilty.    The  trial  of 

be  liable  by  the 

reason  of  law. 
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tbeiadictmeQt  was  then  stated,  and  that  dcfepdants  were       1 823, 

found  guUty;  and  that  it  was  adjudged  that  tlte  said  ^^^JTisiira 
inhabitants  in  the  indictment  specified  should  pay  a  fine 


ofiOOt.  The  following  errors  were  assigned :  first,  that  mh^T 
the  inhabitants  of  the  parish  of  Pennegoes^  and  the  in- 
habitants of  the  town  of  Machynll^tk^  were  stated  to  be 
jointly  liable  to  the  repair  pf  the  bridge;  and,  se- 
coudly,  that  it  was  not  stated  in  the  indictment  that 
any  part  of  the  bridge  was  within  the  tpwni  or  that  the 
inhabitants  of  the  parish  oi  ^ennegoc^  and  the  inhabit* 
ants  of  the  town  of  MachyhUeik^  were  a  body  corporate. 
The  case  w^s  now  argued  by 

Sir  William  Owen.  The  offience  charged,  is  the  non- 
repair of  the  whole  bridgei  which  arises  not  from 
the  joint  negl^  of  the  two  bodiesi  but  from  the  separate 
neglect  of  each.  The  office,  (herefore^  should  be 
charged  separaliter,  or  in  sqNirate  indictments*  2  HuWt 
P.  a  1 71^  Hawkins  P.  C.  b.  2.  c.  35.  s.  80.  JUx  v.  King- 
ston (a),  lUs  y.  Si.  Pancras.  (6)  Secondly,  the  bridge  if 
charged  to  be  in  thQ  parish  of  Pennegoes  Midi* Machyt^ 
Udh  i  but  no  part  of  it  is  stated  to  be  in  the  town  of 
Mackynllfikf  non  constat  that  the  town  and  the  parish 
are  co-extensive^  or  that  the  town  is  in  the  parish ;  and 
it  is  clear,  that  the  inhabitants  of  a  town  would  not  be 
bound  to  repair  a  bridge  situated  out  of  the  town,  Bex 
V.  Tke  Inhabitants  qfGamlingttt/.{e)  And  Hex  v.  Si. Giles% 
Cambridge  (cO*  is  &n  authority  to  shew,  that  in  order  to 
diarge  a  parish  for  the  repair  of  a  road  situate  out  of 
the  parish,  a  consideration  must  be  shewn.    The  efiect 


(a)  8  EmH,  41.  (6)  ^wke'i  N.  P.  C.  21 9. 

(c)  3  7.il.5ia.  (tfj  SU.^S.  SOO. 

M  4 
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1823.        of  this  indictment  is  to  charge  the  inhabitants  of  a  town 

to  repair  a  bridge  situate  out  of  the  town.     Thirdly, 

.  itgnina        the  inhabitants  of  the  county  beiner  liable  to  repair,  tlie 
The  lababik.     .   ,    .  .  -  ,  ,  .      ,    .  , 

.•  anuof       inhabitants  of  a  township  cannot  be  liable  to  repair  by 

reason  of  the  tenure  of  lands,  because,  as  inhabitants, 

they  cannot  hold  lands.      Ireland  and  Tree  Borough 

Case*  (a)      Vtner^s  Mr.  Corporation^  (E.)      And  they 

cannot  be  intended  to  be  a  corporation  by  the  name  of 

inhabitants.     College  of  Pltysicians  v.  Salmon  (i),  and 

Anonymous*  (c)     [He  was  then  stopped  by  the  Court.] 

Campbell,  contra.  It  must  be  taken  upon  this  record, 
that  tlie  bridge  is  within  the  town,  or  that  the  inha- 
bitants of  the  parish  and  town  are  liable  by  tenure. 
The  indictment  charges  a  joint  obligation  of  the  parish 
and  township  to  repair,  and  if  so,  a  neglect  to  repair 
constitutes  a  joint  offence.  TBaj^lei/  J.  Can  you  shew 
that  the  inhabitants  of  a  town  can  in  any  case  be  bound 
to  repair  a  bridge  situate  out  of  the  town.]  The  in- 
dictment charges  that  the  bridge  is  situate  within  the 
two  parishes,  and  then  that  the  inhabitants  of  the  parish, 
and  the  inhabitants  of  the  town  of  Machynlleth  aforesaid 
have  been  used  to  repair.  Now  there  is  no  other  Mac^ 
hynlleth  mentioned  before,  but  the  parish,  and  the  word 
♦'  aforesaid"  must  therefore  refer  to  the  parish  of  Mac^ 
hynlleth',  and  the  word  "  town"  may  be  rejected  as  sur- 
plusage. But  assuming  that  the  bridge  does  not  appear 
to  be  within  the  town,  the  indictment  is  still  good ;  for 
the  offence  is  not  charged  to  be  by  reason  of  the  common 
law  liability,  but  by  reason  of  the  tenure,  and  the  inba- 

(a)  12  Co.  Rep.  121.        (^  1  Ld.  Ho^m.  680.  (c)  1  SaUk.  191. 

bitants 
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bitants  of  the  parish  and  of  the  township  may  be  liable        1823. 
by  reason  of  a  joint  tenure  of  the  same  lands.       ,  ^    ,, 

^  ^  The  KiKo 

agaifut 
The  InhSbit- 

Baylet  J.  The  objection  to  this  indictment  is  fatal.  anu  of 
The  bridge  is  described  as  situate  within  the  parishes  of 
Machynlleth  and  Pennegoes.  But  the  parishes  arc  not 
allied  to  be  within* the  town.  And  unless  the  bridge 
be  situate  within  the  town,  the  inhabitants  of  the  town 
would  not  be  liable  unless  a  special  consideration  be 
shewn.  And  here  they  cannot  in  their  character  of 
inhabitants  be  liable  by  reason  of  the  tenure  of  lands. 
For  they  cannot  as  such  hold  lands, 

HoLROYD  J,  It  is  quite  clear  that  the  judgment 
cannot  be  supported.  The  word  taton  cannot  be  re« 
jected,  and  if  it  could,  it  would  not  then  appear  upon 
die  record  that  any  person  came  to  .defend  for  the 
parish  of  Machynlleth. 

Best  J.  The  case  of  the  King  v.  The  Inhabitants  of 
St.  Giles,  Cambridge,  is  an  authority  to  shew  that  the 
inhabitants  of  a  township  cannot  be  liable  for  the  repair 
of  a  road  situate  out  of  the  township,  unless  a  consi« 
deration  for  such  repair  be  shewn.  Here  that  is  at- 
tempted to  be  shewn,  by  alleging  that  the  inhabitants 
of  the  parish  and  the  town  were  liable  by  reason  of  the 
tenure  of  certain  lands,  but  as  inhabitants  they  could 
not  hold  lands,  and  it  is  not  shewn  that  they  are  incor« 
'  porated.  The  consideration,  therefore,  fails,  and  it  not 
being  shewn  that  the  bridge  was  within  the  town,  the 
common  law  liability  does  not  attach,  and  therefore  the 
judgment  cannot  be  supported. 

Judgment  reversed. 
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Cahg^y  against  Jaw^  Aitghespn* 
The  decbnt(on  T>EBT  on  an  award.    The  declaration  stated  that 

lUUed  0»#t  the      -1^ 

plaintiff  and  Certain  differences  having  arisen,  aqd  being  between 

artidea  of  the  plaintiff  and  defendant,  on,  &c.  at,  &a  by  articles  of 

^ritiDg°^at  agreement  made  between  the  plaintiff  of  the  one  part, 

SSSSS^**  and  the  defendant  of  the  other  pprt;  reciting,  that  an 

^^a^Xad*^  acfion  lyas  then  )atejy  depending  in  the  Court  of  King's 

been^«^  Bench,  between  Cargey  ^a  plaii^tifi^  and   one  Thomas 

by  the  plaintiff,  PuTvis,  defendant,  which  cause  came  on  to  be  tried  at 

defendanti 

G.A.tan\JKA^  the  then  last  assizes  for  Northumberland^  upon  which  a 
of  them  the  aa-^  verdict  was  given  for  the  defendant;  and  reciting  also, 
^y^nh«S!  that  another  actipn  was  depending  in  the  said  Court, 
™2;^J^  wherein  the  assignees  of  John  Tarleton^  a  bankrupt, 
^^db^'  were  plaintifi,  and  the  said  plaintiff  was  defendant,  and 
putet  existed      which  last  mentioned  action  came  on  to  be  tried  at  the 

between  the 

now  plaintiff      same  assizes ;  and  reciting  also,  that  there  were  several 

and  defendant 

respecting  the  actious  depending  between  the  sfiid  assignee  and  the 
good!  and  stock  soid  defendant  in  the  present  action,  George  Ailcheswi, 
received fiom     ^"^  David  AitchesoH,  relating  to  the  same  transaction; 

a  certain  farm, 

and  also  concerning  tiie  proportion  which  each  was  to  pajr  of  the  said  sum  of  26O0L  accord- 
ing  to  an  agreement  entered  into  between  them  before  the  trial,  and  also  concerning  the 
cosu  of  bringing  and  defenUipg  the  actions  above  men^oned,)  submitted  themselves  to  the 
award  of/.  7*.,  /•  R;  2*.  C  respecting  the  said  matters.  That  (he  arbitrators,  taking  the 
said  matters  into  consideration^  Awarded  that  the  defiHidant  should  pay  the  plaintiff  444/.; 
that  five-eighth  parts  of  the  costs  of  the  several  actions  before  mentioned  should  be  paid  by 
the  plaintiff,  and  three-eighths  by  defendant ;  that  the  sums  alrcfdy  expended  by  either  of 
them  should  be  allowed  as  part  payment  of  hit  proportion ;  and  that  when  the  sum  of 
444/.  and  the  cosu  were  paid,  mutual  releaaea  should  be  given.  On  demurrer :  llekli 
that  the  plaintiff  was  entitled  to  recover ;  for  that,  as  to  the  first  part  of  the  award,  nothing 
appeared  on  the  dcdarstion  to  shew  that  the  arbitratois  had  not  awarded  the  sum  of  444/. 
atler  taking  into  consideration  tlie  value  of  the  stock  and  goods,  and  that  it  was  sufficiently 
certain ;  for  the  plaintiff  being  or^nally  liable  to  pay  the  whole  sum  of  2500/.,  mutt 
remain  liable  to  pay  all  but  tlie  444/.  awarded  to  him.  As  to  the  ^cond  part  respecting  the 
cosu :  Held,  that  it  was  sufficiently  certain,  for  it  would  become  so  upon  taxation  of  the 
costs  by  the  proper  officer ;  and  that  it  would  be  final  or  otherwise  according  as  there  were 
or  were  not  disputes  about  the  sums  already  laid  out.  If  there  were  any  such  disputes,  or 
if  the  arintrators  did  sot  tske  into  ponatderation  all  the  matten  referred,  that  should  have 

and 
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aiid  fiecitiiig  iiboi  that  It  W98  f^jro^  182S, 

the  Jic^oQ  by  the  wd  tmgoeak  against  the  plaintiff,  7^"^ 
tbonU  be  record^  for  the  pbuntiS  with  4900/.  ^^wr  ^^^ 
agw;  and  ibat  a  nde  of  opiirt  was  drawn  np»  that  upon 
payment  ofSBOQL  to  the  plaintiffs,  and  immediate  po^ 
session  of  a  certain  farm  at  Great  %i^  in  the  ooijnty  of 
Narihumberlandy  delivered  by  the  said  G»  4*  and  JX  A,^ 
the  tenapti  thereof  tp  their  landlords,  the  said  judgment 
dioald  be  satisfied  1  that  all  the  a^tionv  pending  for  the 
seme  transaetians  shonld  be  np  forth^r  proceeded  in, 
and  that  each  party  sbpuld  pay  bia  own  costs;  and  f^ 
ctting  also,  that  divers  dispvte^  and  difl^nees  bad  arisen 
between  the  said  plaintiff  and  tba  ^d  defendant  in  thi^ 
suit,  about  the  value  of  thejstpck  and  goods  whi(;l^  ^cb  of 
Aem  reeei?ed  into  their  cuitody  from  the  said  iarm,  and 
dp^r  keep  and  feeding  by  the  plaintiflT  in  tbis  action; 
and  also  isoneernihg  the  sumi,  which,  according  to  an 
sgreenieat  entered  intp  between  tbem  before  the  said 
assizes^  they  respectively  should  cpntribute  towards  the 
payment  of  the  2  jOOA,  and  the  costs  incurred  in  brings 
ing  and  defending  the  said  actbns  brought  and  dis 
fended  by  the  now  plaintiff  and  defiant,  G,  4t  apd 
D.  A^i  and  that,  in  order  that  the  said  differences 
might  be  amicably  settled,  the  plaintiff  and  defendant 
in  this  suit  had  agreed  to  refer  the  same  to  J.  T*9  «/•  ^.| 
and  T,  C^  as  thereinafter  mentioned :  it  was  witnessied, 
that,  fer  ending  all  disputes  and  differences  between 
tlie  said  parties  thereto^  the  plaintiff  did  thereby  cove- 
nant wicb  the  defendant,  and  the  defendant  did  tliereby 
covenant  with  the  plaintiff,  that  the^,  the  plaintiff  and 
defendant^  would  tndy  perform  the  award  of  ijie  said 
J*  71,  «£  A,  and  T.  C^  of  and  concerning  the  ^aid 
matters   in   difference;   the  declaration   then  averred 

"the 
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18£3«       the  making  of  an   award  by  the  arbitrators,   which 
award,  after  reciting  the  articles  of  agreement,  was  as 

againti  follows :  We,  the  said  ^.  if.,  Jl  T.,  and  T.  C,  havhig 
taken  upon  ourselves  the  burden  of  the  arbitrations, 
and  having  heard  and  weighed  the  allegatioQS  of  both 
the  parties  concerning  the  matters  so  in  difference 
as  aforesaid,  and  examined  the  various  vouchers, 
documents,  and  evidence,  relative  thereto,  do^  by  these 
presents,  in  writing  under  our  respective  hands,  award 
that  all  disputes  and  differences  now  or  heretofore  sub- 
sisting between  them,  or  between  the  said  Gilbert  Cargey 
and  James  Aitcheson^  relative  to  the  matters  referred  to 
us  by  the  articles  of  agreement,  shall  henceforth  cease 
and  determine.  And  we  further  award  that  the  said 
James  Aitcheson  do  and  shall  pay  unto  the  said  Gilbert 
Cargey  on,  &c;,  the  sum  of  444/.  And  we  do  hereby 
further  award  that  the  said  Gilbert  Cargey  shall  pay  or 
cause  to  be  paid  five-eighth  parts,  and  the  said  James 
Aitcheson  shall  pay  three-eighth  parts  of  all  costs  in- 
curred either  in  prosecuting  the  action  brought  by  the 
said  G.  Cargey  against  T.  Purvis^  or  of  defending  the 
several  actions  wherein  the  assignees  of  JT.  Tarletofi^  a 
bankrupt,  were  plaintiffs,  and  the  said  Gilbert  Cargey^ 
James  Aitcheson^  G.  A.  and  Z>.  A.^  were  defendants,  or 
any  or  cither  of  them.  And  we  further  award,  that  all 
such  sums  of  money  as  the  said  Gilbert  Cargey  and 
James  Aitcheson  have  already  paid,  laid  out,  and  ex- 
pended, for  and  towards  or  on  account  of  the  said  suits, 
or  cidier  or  any  of  them,  or  any  way  connected  there- 
with, shall  be  considered  and  deemed  as  part  payment' 
of  their  respective  shares,  according  to  the  proportions 
above  mentioned.  And  we  further  award,  that  all  ex- 
penses 
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penaes  attending  this  arbitration  and  of  these  presents, 
shall  be  paid  and  satisfied  by  the  said  Gilbert  Cargey 
and  James  AUcheson,  in  eqnal'^hares  and  proportions; 
and  lastly,  we  farther  award,  that  the  said  Gi&ert  Cargetf . 
and  James  Aitcheson  shall,  upon  payment  of  the  sum  of 
444/,,  and  the  costs,  charges,  and  escpences  of  the  said 
several  suits,  and  the  charges  and  expenccs  of  this  arbi- 
tration,  execute  unto  each  other  mutual  and  general 
releases  and  discharges  of  all  actions,  &a  relating  to  the 
premises  so  referred,  or  any  of  them,  from  the  beginning 
of  the  world  to  the  day  of  the  date  of  the  said  hereinbe- 
fore in  part  recited  articles  of  agreement;  Breach,  non- 
payment of'the  sum  of  444/.    Demurrer  and  joinder. 


ISfid. 

Cakqit 

•    agiaintt 
Ajtchisov* 


F.  Pciiock,  in  support  of  the  demurrer.  The  award 
is  bad  for  two  reasons ;  first,  it  is  not  in  pursuance  of 
the  submissicm ;  and,  secondly,  it  is  not  final.  The  di- 
rection, that  the  defendant  should  pay  a  specific  sum,  is 
not  in  pursuance  of  the  authority  given  to  the  arbi- 
trators, which  was,  that  they  should  determine  what 
was  value' of  the  stock  and  goods  taken  from  the  iarm, 
and  what  each  should  contribute  towards  the  sum  of 
2,50OJL  and  costs.  It  was  not  competent  for  them  to 
get  rid  of  the  calculation  by  awarding  that  one  party 
should  pay  a  certain  sum,  nor  by  giving  proportions 
whereby  a  calculation  should  be  made  respecting  the 
costs  and  expences.  In  Matthews  v.  Price,  in  C.  B.  (not 
yet  reported)  the  submission  was  that  an  estimate  of  cer- 
tain expences  should  be  roadei  and  a  sum  certain  being 
awarded,  that  was  held  bad.  Then  the  direction  in  the 
award,  that  the  sums  already  Expended  should  be  taken, 
as  part  of  the  proportions  to  be  paid  is  not  final,  but 

must 
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CkMMt 

■  antf  rf 


IStd.      miBt  be  matter  of  fbtare  reftreaoei  lO  that  thtie  OMld 
be  no  Chd  of  the  diflCUBMon*    Beudes  if  eidier  party 
had  already  adnuused  more  than  his  proportion,  no 
.  remedy  ie  provided  for  htm, 

Wigktmaih  coatti>  The  pUntifl^  O^iSf,  ^»bs  ori- 
gimdly  liable  to  pay  the  entire  sum  of  2,5001.  The 
award,  therefore^  fay  stating  thai  the  defendant  shall  pay 
4^L  does,  in  &ct^  6jl  the  )^rOportton  which  eadi  shall 
pay,  for  Cargeg  most  discharge  the  xesidneb  This  part 
of  it,  then,  is  certain,  aihd  aoeordii^  to  the  snbmissbn» 
The  remainder  of  the  snbmissioik  was  as  to  the  costs 
and  ezpences,  and  th^  arlHtratoli  have  awarded  that 
they  shall  be  borne  in  certain  proportions.  It  was  im- 
possible for  then  to  render  that  part  of  the  award  Iriiore 
certain^  until  the  costs  were  taked;  and  as  die  taxation 
will  nikeke  that  part  of  the  award  certain,  die  rwie  U  €0^ 
iumea^mdeeriwnrediiptiesimfifld^i^  Sealer.  Beate{a\ 
Hamsm  v.  Lboenedga  {h)  With  tespect  to  that  part 
of  the  nwnrd  whidi  directs  that  the  sums  already  ex*> 
pended  shall  be  allowed  in  the  cahndatkin,  thai  dther 
relates  to  the  costs,  and  is  therefore  snffioientiy  certain 
and  £nal,  or  it  is  beyond  die  submission^  and  if  so^  it 
cannot  Titiate  that  |N>rC  of  Ae  nwald  which  is  accotding 
to  die  submission!.  After  piqwent  of  the  sum  of  4441., 
and  the  prepertion  of  the  cests^  the  pkindff  conM  ha^ 
no  forther  demand  againet  the  defendant,  Air  then  the 
award  directs^  that  mntnai  releases  shall  be  eaiecatod. 
BargraiKr^jkkins.  (c)  Thephuntiffis  therefore eieariy 
entitled  to  recover  the  sum  of  444^  which  is  the  mMe 
of  the  demand  in  the  present  netiom 

« 

(a)  1  IUU.Mr.[i5l.  pL  14.        (»)  2  Vmtr.  24S.        (c)  SIM.41S. 

FModcy 
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/Wfadt^  in  fcpljr*   Ttie  CB«e«  dtted  are  dhtingniBhabte       i82S. 
from  dii&  for  where  the  subniiBuon  does  not  point  out       """'' 
the  mattem  in  dispute^  thejr  mnst  be  shewn  by  evidence;        agatna 
btit  here  certain  matten  were  pointed  ont  by  the  bub- 
nission^  and  if  the  aibitrators  have  not  decided  on  the 
wh<de  of  them  the  awaid  k  btal.    Penonid  expences 
vtete  Within  tlie  tnbmiaeioni  if  it  be  unceruin  whether 
the  arbitrators  took  them  into  cDmideration^  the  award 
is  bad  on  that  ground)  if  it  be  admitted  that  thqr 
wBte  tahen  into  oc^aUeratiotl,  the  award  is  bad^  not 
teing  final  in  that  part  of  it. 

Batlet  J«  I  am  of  opiiiita  Ih^  the  plaintiff  ik  en- 
titled to  reoover.  The  adion  is  on  an  award  set  ont  in 
the  dedaration)  and  the  {damtiff  wiH  be  entitled  to  re- 
cover on  thak  paft  of  the  award,  urtierenpon  a  iNrearii  is 
aaai|pit!d»  ttnlett  the  eonrl  can  tee  that  it  is  bad*  It  is 
allseed  to  lie  oontrary  to  ttie  sttlnniBiioi^  and  not  final ; 
bat  it  is  necessary  fbr  die  defendant  to  malce  oilt  the 
objeetion^  and  to  make  it  Out  iiy  fotbething  appearing 
on  the  lace  of  tlie  dedaratiOa*  Wlicdier  any  fresh 
fiacts  might  liate  been  stated^  whidi  would  have  helped  . 
to  support  the  objection^  ii  nOt  a  question  before  the 
court,  for  we  can  only  loolc  to  tlie  pleadings*  Now  the 
,  nmtters  submitted  ar^  ibe  value  of  the  slock  and  goods 
widdi  each  of  the  parties  i-eeeiVed  into  his  custody,  and 
tlieir  keep  and  ieediHg  by  the  pkmti^  the  sum  or  suras 
wlddi,  according  to  mi  agreenlent  entered  into  between 
them,  they  should  respectively  contribute  towards  the 
payment  ci  the  said  sum  of  9,500(»,  and  the  costs  in- 
curred in  bringing  and  defending  certain  actions.  The 
plaintiff  wotdd  be  bound  to  pay  the  whole  sum  of  3,5001^9 
the  jm%ment  beisf;  against  him,  and  must  now  dis- 
charge 
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1823.  charge  all  but  the  part  awarded  to  him.  The  award 
CxKamr  imports^  that  the  arbitrators  have  taken  into  consider- 
AttcHwoK.  *^*^"  ^^®  matters  in  difference^  and  they  first  award, 
that  all  disputes  shall  cease,  then  that  the  defendant 
shall  pay  a  certain  sum.  That  imports,  that  the 
^arbitrators  taking  Jnto  consideration  the  value  of 
the  goods,  the  stock,  and  their  keep,  and  feeding, 
thought  that  the  defendant  ought  to  pay  M4L  We 
cannot  presume  that  they  omitted  any  thing,  and  must 
therefore  conclude  that  4^4L  was  the  proportion  which 
the  defendant  was  to  pay  of  the  S5002.,  taking  all  the 
other  ingredients  into  the  account.  Then,  is  the  other 
part  of  the  award  final?  The  submission  is  of  the 
costs  and  expenses  incurred  in  bringing  and  defend- 
ing certain  actions.  Now  the  sum  to  be  paid  might  be 
ascertained  either  by  fixing  it  in  the  award,  or  referring 
it  to  an  officer  whose  duty  it  is  to  say  what  shall  be  the 
whole  sum  paid  for  costs.  Perhaps  justice  could  only 
be  done  by  fixing^  the  proportion  which  each  should 
contribute;  for  the  award  was  to  be  made  within  a 
limited  time^  and  the  costs  might  not  theu  be  taxed.  It 
has  been  observed  that  the  agreement  referred  to  should 
have  been  shewn ;  but  the  defendant  might  have  pleaded 
that,  if  there  were  any  thing  in  it  which  would  vitiate  the 
award.  In  the  absence  of  any  such  plea,  we  cannot 
presume  any  thing  against  the  award.  Another  objec- 
tion made  was,  that  the  award  directs  that  the  sums 
already  expended  shall  be  allowed  as  part  of  the  pro- 
portions to  be  borne  by  each.  That  would  make  the 
award  final  or  otherwise,  according  as  there  were  or 
were  not  disputes  about  the  amount  expended.  If  it 
were  a  matter  of  controversy,  the  defendant  might  have 
pleaded  it     In  the  absence  of  any  such  allegation,  it 

does 
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it  does  not  appear  that  there  was  any  controversy  upon  1823. 

tliat  point.   The  objection  therefore  fails ;  and  the  award  ^ 

beii^  good  as  to  the  44i/.,  the  plaintiff  is  entitled  to  ogo*^ 
judgment  in  his  favour. 

HoLRoYD  J. .  The  award  cannot,  upon  these  plead- 
ings, bel  considered  not  final.  That  must  either  appear 
upon  the  face  of  the  award,  or  by  facts  stated  in  a  plea. 
It  does  not  appear  upon  the  face  of  the  award.  The 
decision  of  the  arbitrators  may  have  embraced  all  the 
matters  in  dispute  mentioned  in  the  submission.  The 
snm  of  444/.  may  have  been  awarded  to  the  plaintiff 
upon  the  disputes,  as  to  the  value  of  the  goods  and  stock, 
their  keep,  and  the  25Q02. ;  and  it  appearing  by  the  sub- 
mission that  the  plaintiff  was  the  person  from  whom  that 
sum  was  recovered,  he  must  of  course  pay  the  residue, 
the  award  is  therefore  final  as  to  that,  and  according  to 
the  submission.  If  there  were  other  facts  not  taken 
into  ocHisiderBtion,  that  should  have  been  shewn  by  a  ' 
^  plea.  The  other  objection  resolves  itself  into  the  same 
question,  whether  the  award  \)e  final  or  not.  The  dis- 
pute might  be  as  to  the  proportion  of  the  costs  which 
sboold  be  borne  by  each  party.  The  arbitrators  have 
decided  that ;  but  by  law  the  costs  are  to  be  taxed  by  an 
officer  of  the  court,  and,  therefore,  although  the  arbi- 
trators have  not  determined  the  amount,  that  is  not  a 
valid  objection  to  the  award.  Had  they  awarded  that 
the  whole  of  the  costs  should  be  paid  by  one  party,  that 
would  have  been  good  without  ascertaining  the  amount; 
and  the  award  is  consequently  good,  awarding  that  they 
shall  be  borne  by  the  two  parties  in  certain  proportions. 
If  it  had  been  alleged  in  a  plea  that  the  sums  already 
expended  were  a  matter  in  controversy,  that  might  have 
Vol.  IL  N  vitiated 
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18S3.  viUated  the  award.    But  upon  a  demurrer  to  the  de- 

'  claration,  we  must  say  that  the  objections  are  not  estab- 

Q^tintt  lished ;  if  that  could  have  been  done  by  extridsic  evi- 

AiTCHuoN.  jg^^g^  it  should  have  been  pleaded* 

Best  J.  An  award  should  always  be  supported,  un- 
less there  be  some  unanswerable  objection  to  it.  It  is 
said  that  this  award  is  uncertain,  and  not  final ;  uncer- 
tain as  to  the  AML^  but  that  is  not  so.  The  question 
submitted  was,  what  proportion  of  the  2500/.  should  be 
borne  by  the  defendant.  After  payment  of  the  444/., 
and  the  execution  of  the  releases  awarded,  all  discus- 
sion as  to  that  must  end ;  the  award  is  therefore  certain. 
But  then  it  is  urged,  that  if  the  award  be  not  final  in 
another  part,  it  is  altogether  void ;  and  it  is  argued  that 
the  award  is  not  final  as  to  the  costs  and  the  mode  of 
paying  them.  As  to  the  costs,  the  award  directing  that 
each  shall  bear  a  certain  proportion,  is  final.  As  to  the 
mode  of  paying  them,  vis.  by  allowing  the  monies  al- 
ready expended  as  part,  I  think  that  was  not  within  the 
submission,  and  therefore  cannot  vitiate  the  award. 
The  submission  was,  of  the  costs  to  be  paid,  not  of  the 
mode  of  paying  them.  The  general  rule,  that  the  arbi- 
trator* shall  fix  the  sum  to  be  paid,  is  not  applicable  to 
costs;  for  the  arbitrator  is  not  competent  to  ascertain 
them,  and  there  is  an  officer  of  the  court  appointed  for 
.  that  purpose.  It  is  therefore  sufficient  if  the  proportions 
are  fixed.  For  these  reasons  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 
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IB29. 

Cathcainb  Greig  against  TAtBot. 

DECLARATION   upon  a  bond,   whereby  the  de-  ^?"^ 
fendant,  one  Wi  Bedman^  and  G.  Moth^  became  theperformanoe 

of  an  award,  to 

jointly  and  severally  bound  to  the  plaintiff  in  1000/«  be  made  within 
The  condition  which  was  set  out  in  the  declaration  was^  Thedeciar- 
ihat  one  W.  Redman  and  orie  G.  Moth,  and  each  of  ^g^^^'e"^ 
them,  should  abide  by  the  award  of  J.  C,  T.  H.^  and  ^'^^Si  be- 
D.  1£,  elected  and  chosen  as  well  on  the  part  of  the  fow.  that  time 

'^  expired,  the 

said  fF.  Redman  and  6.  Moikf  as  of  the  said  plaintiffs  pvUee  to  the 

^  hood,  by  deed, 

to  be  made  on  or  before  the  1st  of  February.    Aver-  agreed  to  mto 

the  arbitraton 

ment,  that  after  the  making  of  the  writing  obligatory,  further  time 
with  the  said  oondition,  and  before  the  Ist  day  of  Febhir  ^^  awa^f  and 
anff  in  the  condition  mentioned,  to  wit,  on,  8cc.,  each  of  ^j^^e 
tbeffl,   the  said  W.  Redman,  and  Q.  Moth,  and  the  r*5lS^if' 

'  ,  '  '  tended  time; 

said  defendant,  by  a  certain  deed-poll,  urider  his  hand,  ^^  '^^^ 
and  sealed  with  his  seal,  indorsed  on  the  back  of  the  aoce:  Held, 

upon  demurrcff 

said  writing  obligatory,  and  by  each  of  them  respectively  that  tiie  action 

was  mamtain* 

delivered  to  the  plaintifi^  and  the  plaintiff,  by  her  cer-  able  upon  the 
tain  deed-poll,  tinder  her  hand  and  seal,  delivered  to  ^^'"^^ 
W.  Redman^  G,  Moihj  and  the  defendant,  did  give  and 
grant  unto  the  said  47.  C,  T.  iX,  and  A  Jtf.,  the  arbi-« 
trators  in  the  condition  of  the  said  writing  obligatory 
mentioned,  further  time  for  making  their  award  of  and 
concerning  the  several  mutters  by  the  said  condition  of 
the  said  writing  obligatory  referred  to  them,  until  the 
1st  of  March  then  next,  so  that  they,  or  any  two  of  them, 
made  tbeir  award  on  that  day.     Averment,  that  the 
arbitrators  accepted  the  reference,  and  before  the  1st  of 
March  made  theit  award,  which  was  set  6ut ;  and  non- 

N  2  per- 
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1823.  performance  of  the  award  by  Redman  and  Moth  was 
^  averred.     To  this  declaration  the  defendant  demurred, 

agama       and  assigned,  for  cause,  that  the  award  was  not  made 

within  the  time  limited  by  the  condition  of  the  bond. 

The  case  was  now  argued  by 

Bayly,  for  the  plaintiff.     It  is  necessary  to  make  out 
two  points,  in  order  to  sustain  this  declaration.     First, 
that  where  a  bond  or  other  thmg  executory  is  made 
subject  to  a  defeasance,  that  may  afterwards  be  altered 
altogether,  or  in  part.     Secondly,  that  the  indorsement 
upon  the  bond,  in  this  case,  operates  as  a  new  defeas- 
ance, superseding  the  former  one  so  far  as  relates  to 
the  time  of  making  the  award,  and  in  point  of  legal  effect 
,    incorporating  in  itself  all  the  terms  of  the  original  con- 
dition to  which  it  has  reference,  and  applying  them  to 
such  enlarged  time.  As  to  the  first  point,  it  is  laid  down 
in  Co,  Lit.  237-  a.,  "  that  rents,  annuities,  conditions, 
warranties,  aiid  such  like,  that  be  inheritances  executory, 
may  be  defeated  by  defeasance  made  either  at  the  time,  or 
any  time  after.     So  the  law  is  of  statutes,  recognizances, 
obligations,  and  other  things  executory."    And  1  Rdl^s 
Abr.  590.  D.  45.,  and  Vin.  Abr.  Def.  (D)  2„  are  authori- 
ties to  shew  that  if  a  defeasance  of  a  statute  be  made,  and 
after  another  defeasance  is  made,  the  first  defeasance  is 
void  thereby,  and  the  second  only  is  in  force.   In  Holford 
V.  Andrews  {a)  it  is  said  to  have  been  agreed  by  the  court, 
that  a  new  defeasance  may  be  made  to  an  obligation, 
with  condition,  but  then  it  must  be  by  writing.     In 
Hodges  V.  Smith  {b)  it  was  held  in  an  action  of  debt  on 
bond,  that  a  defeasance  by  indenture,  made  subsequent 

(o)  Uoor§,  S15,  (6}  Co,  JEliju  BftSi 

to 
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to  the  bond  to  which  it  related^  might  be  pleaded  in  18281 
bar.  In  the  case  of  Pardons  (a)  this  cose  is  stated.  — — 
*^  A.  was  boand  in  a  statute  of  20/.  to  JB. ;  B.  sued  exe«  againu 
cation,  and  the  land  of  A,  was  deHvere4  to  J9,  in  execu*  ^'^'^^ 
tion,  till  he  should  have  levied  the  20/.,  and  afterwAids  * 
J3.niadc  a  defeasance  to  A.  by  indenture,  that  if  ^.  paid 
him  8/.  at  a  certain  day,  then  the  recognizance,  viz.  the 
statute  for  202.,  should  be  void ;  and  it  was  adjudged, 
that  although  the  statute  was  executed,  yet  the  defeasance 
of  the  statute  was  sufficient  in  law  to  defeat  as  well  the 
statute  as  the  execution  upon  it ;  for  the  statute  is  the 
foundation  of  the  whole,  and,  therefore,  if  that  is  de- 
feated, all  that  is  built  upon  it  shall  be  defeated  also."  In 
Shepp.  Touch,  398.,  it  is  laid  down,  that  *<  if  one  make  a 
lease  for  life,  by  deed,  and  afterwards,  by  another  deed, 
grant  to  his  lessee,  that  he  shall  not  be  impeached  for 
waste,  this  is  a  good  discharge ;  and  if  the  lessee  after* 
wards  grant  by  deed  to  the  lessor,  that  if  he  shall  bring 
an  action  of  waste  against  the  lessee,  that  he  will  not 
make  use,  nor  take  advantage,  of  the  deed  of  discharge, 
this  is  a  good  defeasance  of  the  discharge :  so  that  hereby 
it  seems  that  a  defeasance  may  be  of  a  defeasance,  and 
one  defeasance  after  another,  and  regularly  the  last  shall 
stand :"  and  several  other  cases  are  there  put  in  illus* 
tration  of  this  principle.  These  authorities  fully  cstab*- 
lish  that  deeds  and  defeasances  may  be  altered  by  subse- 
qaent  instruments  of  the  like  or  as  high  a  nature;  and  that 
where  there  are  two  defeasances  to  the  same  instrument, 
the  latter  shall  stand.  Here^  then,  the  second  defeasance 
must  stand;  but  as  tliat  by  reference  to  the  former 
defeasance,  in  effect,  incorporates  in  itself  all  the  terms 

(a)  6  Co.  13. 

N  S  of 
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18?8*       of  it,  die  only  variation  made  is  as  to  the  time  widiin 


Giipio 


which  the  award  was  to  be  made.  Evaru  v.  Thong)' 
<^8«wM^  5011  (a)  expressly  shews  that  such  is  the  legal  effect 
of  the  s|!Cond  deed ;  and  that  being  so,  then  the  first 
defieasance,  subject  to  a  fresh  limitation  as  to  the  time 
of  making  the  award,  stands  as  a  new  defeasance  to 
the  bond.  It  may  be  said  that  the  plaintiff  must  seek 
her  remedy  by  an  action  of  covenant  on  the  deed,  the 
bond  being  no  longer  in  force.  But  it  never  could 
have  been  intended  to  substitute  the  deed  in  lieu  of 
the  bond;  for  the  defendant,  who  was  ^  mere  surety, 
could  be  liable  upon  the  bond  only  to  the  extent  of 
the  penalty ;  whereas,  if  the  second  deed  is  to  operate 
in  lieu  of  the  bond,  as  the  only  security  for  the  per- 
formance of  the  award,  and  the  defendant  may  be  sued 
in  covenant,  he  may  then  be  liable  to  any  extent.  It 
must,  therefore^  have  been  the  intention  of  the  parties, 
that  the  bond  should  continue  in  force,  subject  to  a 
new  defeasance,  for  the  performance  of  an  award  within 
the  enlarged  time.  Brown  y.  Goodman  {b)  does  not 
govern  this  case;  there  the  submission  was  by  deed. 
The  consent  to  enlarge  the  time  was  by  parol,  and 
therefore  not  sufficient.  And  that  is  stated  to  have  been 
the  very  ground  of  the  decision,  by  Gibbs  C«  J*  (who 
had  himself  been  counsel  in  the  case),  in  delivering  the 
judgment  of  the  court  in  Thompson  v.  Browu  (c) 

Carter.  The  authorities  cited  only  establish,  that 
agreements,  by  whatever  instruments  they  are  made, 
may  be  varied  by  subsequent  instruments  of  the  like 
nature ;  but  prove  nothing  as  to  the  form  of  the  action 
in  which   the  parties   may  have   their  remedy   for  a 

(a)  5  East,  189.  {b)  3  T.  jl.  592*  n.  (c)  7  Taunt.  656. 

breach 
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breach  of  the  agreement.  In  such  cas^  the  action  for  I88S« 
a  breach  of  the  new  agreement  mu&t  be  founded  upon ; 
the  subsequent,  and  not  upon  the  original  instrument'  againti 
Here  it  may  be  conceded,  that  an  action  might  be  main- 
tained upon  the  deed-poll,  for  not  performing  the  award 
made  within  the  extended  time,  and  yet  no  action  is 
maintainable  upon  the  bond.  That  was  made  subject 
to  a  condition  which  has  never  been  brokea;  And  there- 
fore the  bond  has  never  become  forfeited,  and,  conse* 
sequcntly,  the  penalty  has  never  become  a  debt.  It  is 
enough  for  the  defendant  to  shew  that  this  action  on  the 
bond  cannot  be  maintained ;  he  is  not  bound  to  cont^d 
that  the  plaintiff  is  without  remedy.  The  case  of  £nni;» 
y.  Goodman  (a)  is  expressly  in  point.  In  that  case  Lord 
Kemfon  took  this  distinction,  that  although  the  plaintiff 
might  have  some  remedy,  he  had  not  any  remedy  upon 
the  bond  by  which  the  defendant  bound  himself^  under 
a  penalty,  to  abide  by  an  award,  if  made  within  a  given 
time.  That  penalty  could  never  extend  to  an  award 
made  after  that  time  under  a  new  agreement.  If,  to  a 
declaration  on  the  bond,  the  defendant,  after  setting  out 
the  condition  on  oyer,  had  pleaded  no  award  made,  and 
the  plaintiff  had  replied  the  deed-poll,  that  would  have 
been  a  departure.  Evam  v.  Thompson  does  not  govern 
this  case^  for  that  was  decided  upon  a  motion  for  an 
attachment.  No  question  arose  as  to  the  manner  in 
which  the  party  must  have  shaped  his  actioo,  if  he  had 
sought  his  remedy  by  that  mode  of  proceeding. 

Batley  J.  I  am  now  satisfied,  by  the  argument,  and , 
by  the  authorities  cited,  that  the  plaintiff  is  entitled  to 
recover  upon  the  declaration  as  it  stands.    This  is  an 

(a)  5  7.  R.  592.  n. 

N  4  action 
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1823.       acUon  upon  a  bbnd^  the  condition  of  which  was,  orig^n* 

ally,  for  the  perfoiinance  of  an  award  to  be  made, 

against       on  or  befofo  the  let  of  February:  no  award  was  made 
Talbox* 

within  that  time;   but  before  the  1st  of  February,  and 

while  the  bond  still  remained  in  force^  an  agreement 
under  seal  was  executed  by  each  of  the  parties  named  in 
the  bond,  by  which  they  gave  to  the  arbitrators  further 
time,  until  the  1st  March,  to  make  their  award;  and 
the  question  Is,  what  is  the  legal  effect  of  the  second 
deed  ?  Is  it  merely  to  give  a  remedy  upon  that  deed,  or 
is  it,  in  substance,  to  vary  the  day  mentioned  in  the  con- 
dition of  the  bond,  and  to  introduce^  as  a  term  into 
that  condition,  the  extended  period  of  time  for  making 
the  award  ?  The  words  import,  that  all  the  parties  are 
to  be  placed  in  the  same  situation  as  if  that  extended 
period  had  been  inserted  in  the  original  condition.  Tlie 
authorities  cited  in  the  argument  establish  most  clearly, 
that  deeds  or  defeasances  may  be  altered  by  subsequent 
instruments  of  the  like  or  as  high  a  nature ;  and  the 
question  is,  in  this  case,  whether  the  parties  have,  by 
.  the  second  deed,  merely  varied  the  terms  of  the  con- 
dition of  the  defeasance,  or  whether  they  have  substi- 
tuted the  second  deed  in  lieu  of  the  bond,  as  a  new  and 
independent  agreement  of  reference.  It  has  been  ar- 
gued, that  it  was  the  intention  of  the  parties,  when  they 
executed  the  second  deed,  to  substitute  it  instead  of  the 
bond,  as  the  only  security  for  the  performance  of  the 
award.  I  cannot  think  that  that  was  the  intention.  The 
deed,  in  express  terms,  refers  to  the  condition  of  the 
bond,  and  further  time  is  given  to  the  arbitrators  named 
in  that  condition  to  make  their  award  coocerning  the 
matters  referi^cd  by  the  condition  of  the  bond.  The 
paities,  then,  must  have  considered  the  condition  of  the 
bond  as  containing  the  only  agreement  to  refer ;  and 

tlicgr 
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>  they  must,  therefore,  have  intended  only  to  introduce  a        1823. 
new  term  into  that  agreement  by  the  subsequent  deed.        -^— 

«  Grcio 

The  deed  was  executed  by  all  the  parties  to  the  bond.  agahut 
Now  it  appears  that  one  of  the  arbitrators  was  named 
on  the  part  of  the  plaintiff,  and  the  other  on  the  part  of 
Bedman  and  Mot/i.  The  defendant,  therefore,  must 
have  been  a  surety,  and  if  so,  could  Iiave  been  affected  by 
the  bond  only ;  he  could  not  have  been  called  upon  to  cx- 
ecnte  the  second  deed,  for  any  other  reason  than  that  he 
should  continue  liable  upon  the  bond.  I  am,  therefore, 
perfectly  satisfied,  that  it  was  the  intention  of  the  parties 
to  vary  the  defeasance  only,  and  to  keep  the  bond  in 
fbrce  as  a  subsisting  security ;  and  there  being  no  au-* 
thority  to  shew  that  such  a  deed  may  not  apply  to  a 
defeasance  only,  without  affecting  the  bond,  I  am  of 
opinion  that  the  legal  effect  of  the  second  deed  was  to 
continue  the  bond  in  ibrce^  subject  to  a  defeasance  for 
the  performance  of  an  award  within  the  extended  time 
and,  consequently,  that  this  action  is  maintainable.  This 
case  is  distinguishable  from  Brawn  v.  Goodman^  because 
there  the  submission  was  by  deed,  and  it  did  not  ap- 
pear that  the  consent  to  enlarge  the  term  was  by  j 
deed ;  and  if  not,  it  could  not  continue  the  effect  of 
the  preceding  deed,  and,  consequently,  would  not] 
suffice  to  give  a  remedy  upon  the  bond,  althoilgh  it' 
might  leave  the  party  a  remedy  for  the  breach  of  the 
parol  contract.  Evans  v.  Thompson  is  a  strong  case, 
and  an  authority  expressly  in  point.  There  the  sub- 
mission was  by  bond,  the  condition  of  which  was  for 
the  performance  of  an  award  to  be  made  within  a 
given  time ;  and  before  that  time  expired,  the  parties 
by  an  agreement  indorsed  upon  the  bond  consented  to 
enlarge  the  time.  There  was  a  term  in  the  condition 
of  the  bond,  that  the  submission  should  be  made  a  rule 

of 
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18S3.  of  court;  but  when  the  time  for  making  the  award 
V  — —  was  agreed  to  be  enlarged  by  the  indorsement,  it  was 
against  not  added  that  that  should  be  made  a  rule  of  court. 
The  award  was  made  within  the  enlarged  time^  but  not 
within  the  time  mentioned  in  the  condition  of  the  bond. 
A  rule  reciting  the  bonds  of  submission,  and  the  agree- 
ment that  they  should  be  made  a  rule  of  court,  and  the 
agreement  to  enlarge  the  tim^  directed  that  the  same 
should  be  made  a  rule  of  court.  An  attachment  having 
issued  for  the  non-performance  of  the  award, .%  rule  nisi 
wad  obtained  for  amending  the  rule  of  court,  by  con- 
fining it  to  the  submission  made  by  the  bond  and  con- 
dition, and  excluding  the  indorsement.  Afler  argu- 
ment and  consultation  wiib  the  Judges  of  the  other 
courts,  it  was  held  that  the  agreement  to  enlarge  the 
time  was  to  be  considered  as  virtually  incorporating  ia 
it  by  reference  all  the  antecedent  agreements,  between 
the  parties,  relative  to  that  subject,  as  if  the  same  had 
been  formally  set  forth  and  repeated  therein ;  and  among 
the  rest,  tha  agreement  that  the  submission  should  be 
made  a  rule  of  court,  and  that  with  reference  to  the 
enlarged  time,  instead  of  the  time  originally  specified  in 
the  condition  of  the  bond.  Upon  the  authority  of  that 
case  the  deed-poll  here  may  be  considered  as  virtually 
incorporating  in  it  all  the  antecedent  terms  contained 
in  the  condition  of  the  bond  (with  the  alteration  of  the 
time  within  which  the  award  was  to  be  made);  and  then, 
according  to  the  authorities  cited,  it  may  stand  as  a  de- 
feasance to  the  bond  substituted  in  lieu  of  the  original 
condition.  The  only  di£Perence  between  this  case  and 
that  of  Evans  v.  Thompson  is,  that  there  the  court  thought 
that  the  enlargement  incorporated  in  it  all  the  ante- 
cedent agreements  between  the  parties,  and  gave  a 
r^nedy  by  attachment.    Here^  we  hold  that  the  deed- 

poU 


Talsot. 
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poll  iocorporates  in  it  all  the  terms  of  the  original  con-        1823. 
dition,  and  gives  a  remedy  upon  the  bond*     For  these 
reasons  I  am  of  opinion,  that  the  plaintiff  is  entitled  to       a^avui 
the  judgment  of  the  CourU 

HoLBO^n  J.  Upon  the  facts  alleged  in  this  declar- 
ation, I  am  of  opiiMon  that  this  action  is  maintainable 
upon  the  bond.  I  think  that  th^  deed  indorsed  on 
the  bond  operated  not  merely  i^s  a  covenant  to  abide 
by  an  award,  but  as  a  variation  of  the  <x>ndition  of  the 
bond ;  and  that  it  must,  from  its  import,  be  taken  to 
have  been  so  intended.  Ca  Litt  287.  shews  that  an 
obligation  may  be  defeated  by  a  defeasance  made  either 
at  the  time  when  the  obligation  is  executed,  or  at  any 
time  after ;  and  the  passage  cited  from  SkepparcTs  Towhr 
stfne  is  confirmatory  of  that  doctrine^  and  goes  further, 
to  shew  that  where  several  defeasances  are  made  at 
different  times,  the  last  shall  stand.  The  distinctbn  is 
between  things  vested  and  a  thii^  executory,  as  in  a 
feoffment  of  lands.  There^  the  estate  is  ve&ted  in  the 
feoffee^  and  therefore  a  subsequent  condition  is  void; 
but  a  bond  is  only  executory,  and  may  be  defeated  at  any 
time  by  a  deed,  although  not  executed  at  the  same  time 
with  the  bond;  and  if  there  be  two  defeasances,  the  last 
is  considered  as  a  substitution  for  the  first.  And  in 
Camyn's  Digest^  tit.  Defeasancey  (B  2.)  it  is  laid  down, 
that  an  obligation  may  be  defeated  by  a  defeasance, 
even  after  condition  broken,  as  well  as  before.  Now,  in 
this  case,  the  original  defeasance  was  for  the  performance 
of  an  award  to  be  made  within  a  limited  time ;  and  the 
parties  afterwards,  but  before  tlie  expiration  of  that 
time,  by  a  subsequent  defeasance  under  seal  indorsed 
upon  the  bond,  agreed  to  extend  the  time  for  making 
the  award.     If  the  latter  instrument  was  intended  to 

operate 
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1823.       operate  not  as  an  entirely  new  agreement,  but  only  as  a 
";  variation  of  the  agreement  contained  in  the  condition, 

againu  thcn  the  bond  would  become  subject  to  a  defeasance 
applicable  to  an  award  made  within  the  extended  time. 
For,  as  a  defeasance  may  be  made  at  a  subsequent 
time,  or  one  defeasance  may  be  substituted  for  another 
in  toto,  it  follows  that  where  the  term  of  a  defeasance 
is  altered  in  some  particular  respect  by  a  subsequent  in- 
'  strument  of  as  high  a  nature,  the  part  so  altered  may 
be  considered  as  a  substitution  for  the  corresponding 
part  in  the  original  defeasance.  In  this  case,  therefore, 
the  extended  time  for  making  the  award  may  be  con- 
sidered as  a  substitution  for  the  time  mentioned  in  the 
condition.  If  the  parties,  by  the  deed  indorsed  on  the 
bond,  had  stated  that  the  bond  was  to  be  void  upon  the 
performance  of  an  award  by  the  same  arbitrators  within 
the  extended  time,  without  referring  to  the  former  de- 
feasance, according  to  the  authorities  the  latter  de- 
feasance would  have  stood.  It  appears  to  me  to  have 
been  the  intention  of  the  parties  to  substitute  the  one  for 
the  other,  as  clearly  as  if  they  had  incorporated  in  the 
latter  deed  all  the  words  of  the  condition.  The  case 
of  Brawn  v.  Goodman  is  distinguishaule  from  the  present, 
because  there  it  did  not  appear  that  the  consent  to  ex- 
tend the  time  was  by  deed.  Here,  the  alteration  of 
the  time  was  by  deed ;  I  am  therefore  of  opinion  that 
the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Best  J.  I  am  of  opinion  that  this  action  is  main- 
tainable upon  the  bond.  The  plaintiff's  right  to  sue 
depends  upon  the  penal  part  of  the  bond.  She  may  de- 
clare upon  that  without  setting  out  the  defeasance.  The 
effect  of  the  defeasance  is  only  to  limit  her  right,  and  to 

give 
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give  a  defence  to  the  action,  under  certain  circumstances. 
The  new  defeasance  would  give  to  the  defendant  a  new 
defence,  but  does  not  alter  the  nature  of  the  plaintiff's 
remedy,  which  would  still  be  on  the  bond.     The  autho- 
rities referred  to  not  only  establish,  *that  ajdefeasance 
may  be  made  or  altered,  after  the  original  deed  is  exe« 
cuted,  so  as  to  constitute  a  new  agreement  between  the 
parties,  but  that  the  obligation  continues  the  same,  and 
may  be  sued  upon,  although  the  right  to  sue  is  con- 
trolled by  the  new  defeasance.      Moore^  578.,  is  an  au- 
thority to  shew  that  there  may  be  a  new  defeasance, 
provided  it  be  in  writing;  but  the  court  there  did  not 
think  the  nature  of  the  plaintiff's  remedy  altered.     So 
in  1  RolPs  Mr.  590.,  it  is  said,  that  if  there  be  two  de- 
fisasances,   the  first  is  void,   and   the   second   only  in 
force.     If  that  be  so,  the  second  defeasance  is  a  mere 
substitution  for  the  first ;    but  Hadgei  v.  Smith  is  an 
authority  expressly  upon  the  very  point.      There  the 
action  was  upon  a  bond  for  200/.,  and  the  defendant 
pleaded  that  after  the  obligation  ma(Je,  the  plaintiff,  by 
iudenture,  covenanted  that  if  he  paid  100/.  at  such  a 
day,  the  obligation  should  be  void,  and  then  alleged 
that  he  paid  on  the  day ;  the  plaintiff  demurred,  on  the 
ground  that  the  indenture  was  made  after  the  bond, 
and  that  the  defendant,  therefore,  could  only  take  ad- 
vantage of  it  by  way  of  covenant,  and  that  it  should 
not  enure  as  a  defeasance  or  a  release:    but  all  the 
court  held  that  it  was  well  pleaded  in  bar.     Evans  v. 
Thompsorij  also,  is  an  authority  to  shew  that  all  the 
terms  of  the  original  condition  may  be  considered  as 
virtually  included  in  the  deed  indorsed  upon  the  bond ; 
and  that  therefore  the  latter  may  be  considered  as  a 
new  defeasance,  the  condition  of  which  was  to  perform 
an  award  made  within  the  extended  time. 

Judgment  for  the  plaintiff. 


1823. 

Grxio 
against 
Talbot. 
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The  King  against  The  Inhabitants  of  the  Extra- 
parochial  Hamlet  of  KiNosMooa. 


An  indictment  1  HIS  was  bn  indictment  preferred  against  the  defend- 
certain  way  was  ants  at  thc  quarter  sesBions  tor  the  ooonty  of  Cum* 
^mmorhigfa.  herland^  far  not  repairing  a  road.  The  indictment 
^JTpaJl^'  charged  the  way  in  question  to  be  an  ancient  king's 
«tia^  "ochial  highway,  used  for  all  the  kings  subjects ;  and  that  a 
hamlet  was  out  certain   part,  situate  in  the  extra-paroehial  hamlet  of 

of  repair,  and  *^  "* 

that  the  inhabit-  Kgngsmoor,  in  the  said  county,  therein  described,  was  out 

anu  of  the  ex-  -    . 

traparochiai  of  repair ;  and  that  the  inhabitants  of  the  extra-parochial 

to  repair  it:  hamlet  of  £iiiS^<nioor  the  said  common  highway  ought 

indicunent  wm  to  repair  and  amend.   The  defendants  were  found  guilty 

not  aUegelhat  ^^  ^^^  qtiartcr  sessions,  and  a  writ  of  error  was  after- 

Jf*thebmlkt^  wards  brought  upon  the  judgment;  and  the  error  a»- 

^  '"™^°*  signed  was,  that  it  did  not  appear  by  the  indictment  in 

repair;  nor  that  what  right,  or  for  what  cauae,  the  inhabitants  of  the 

the  hamlet  did 

not  form  part     extra- parochial  hamlet  of  Kifigsmoor  were  bound  to  re- 

of  a  larger  dis- 

trict,  the  in*      pair.     The  Court  now  called  upon 

habitants  of 
which  ^ 


bound  to  re-  AgUonly^  in  support  of  the  judgment.    It  is  for  the 

the?th!nnh!bit'  P"*^''^  benefit  that  the  roads  of  the  kingdom  should  be 
anu  of  the        kept  in  flsood  repair,  and  the  kw  has  thrown  that  bur- 

hamlet  would  r  bt-  i       ^ 

be  liable  to  re-    den  upon  the  inhabitants  of  certain  known  districts;  the 

pair  at  coniimon 

law,  if  the  in-    parish  IS,  generally  speaking,  that  district.     Here  the 

dictment  had 

contained  the     road  is  Situate  in  an  extra-parochial  district,  and  itpon 

tioo?    ^'      principle  the  inhabitants  of  that  district  ought  to  be 

charged  with  the  burden  of  repairing  it.      It  is  clear 

that  the  inhabitants  of  a  parish  are  liable^  not  by 

particular  custonii  bat  of  eomaion  right*  iter  ▼•  Shtf- 
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JSdi{a%  BndBear,P9Hdmytt.{b)  But  the  common  law  >  18f3. 

obb'gadon  mast  have  existed  before  the  ecclesiastical  divi-  - 

sion  of  the  kingdom  into  parishes  took  place.    The  civil  ognmu 

divisions  of  the  kingdom  into  oonnties,  hundreds,  and  ants  of 

KlM8fM00B« 

tithings,  is  more  ancient,  having  taken  place  A.  D.  890, 
and,  according  to  some  authorides,  at  a  much  earlier  pe- 
riod (c) ;  whweas  the  ecclesiastical  division  was  not  com- 
pletely effected  till  long  after  that  time  1  Bl.  Comm.  1 1 2. 
B^re  the  ecclesiastical  division  took  place,,  the  inha- 
bitants of  some  known  district  must  have  been  liable  to 
the  repair  of  the  roads;  and  if  any  such  district  were 
not  then  included  in  the  division  of  the  kingdom  into 
parishes,  the  liability  to  repair  the  roads,  situate  within 
it,  remains  as  it  was  before*  Now  the  road  indicted  is 
situate  in  a  hamlet,  or  vill,  not  forming  part  of  any 
parish,  and  therefore  the  inhabitants  of  such  hamlet 
most  be  liable  to  repair  of  common  right.  The  in- 
habitants of  a  vill  were  formerly  liable  at  common  law 
to  the  repair  of  r9ads«  21  Liber  Asmaruttif  44.  (31). 
In  Comptcftptt  Jurhdiction^  76.  Lib.  Ass.  6S.  is  erroneously 
cited  for  this  position.  In  15  Car.  2.  the  inhabitants 
of  the  hundred  of  Yarton  were  indicted  for  not  re- 
pairing a  road ;  Res  v.  Yarton  (d);  and  there  Twis- 
den  J.  stated  that  he  had  been  counsel  on  a  similar 
indictment  for  the  vill  of  Camberooell.  A  parish  is  a 
mere  precinct,  within  a  diocese^  and  may  compre- 
hend several  vills,  or  be  part  of  a  vill.  Com.  Dig.  tit  Pa- 
ri^, (Bl.)  A  parish  was  not  even  recognized  by  common 
law ;  and  when  a  place  was  mentioned  generally,  it  was 
intended  only  to  be  a  vill.  Wilson  v.  Laws  (^),  Addison  v. 


(a)  2  T.  JZ.  106^  (tf)  2  T.R.  519. 

(c)  Note  ia  Tk0nia$*i  EdU.  rfCo.  lAU.  49i    BvrtCi  Ece.  Law,  2.  $5. 


Sir 
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1823.       Sir  John  Otway.  (a)  [Bayley  J.  Assuming  a  vill  to  be  liable, 
"■~~*       still  the  hamlet  indicted  mavj  for  any  thing  that  appears 

The  KiMO  1        1        /•        . 

ag^inst  upon  this  record,  be  one  of  two  or  more  hamlets  formmg 
anu  of  '  one  entire  vill ;  and  although  the  larger  district  should  be 
MosxooA.  jjj^y^^  yg^  j.jjg  ijamlet,  if  a  division  only  of  the  vill,  would 
resemble  a  township,  a  division  of  a  parish,  and  the  man- 
ner in  which  the  liability  was  incurred,  must  be  shewn  in 
an  indictment  against  a  township.]  A  township  is  a  known 
portion  ov  division  of  a  larger  district,  which  is  recog- 
nized as  liable  by  the  common  law  to  .repair  the  high- 
ways within  its  limits ;  and  therefore  it  is  necessary  that 
an  indictment  against  the  smaller  division  should  shew 
in  what  way  it  has  taken  upon  itself  a  burden ,  to  the 
relief  of  the  larger  district,  which  was  originally  liable, 
and  of  which  it  forms  a  part.  Besides,  a  hamlet  and  vill 
are  synonymous.  Bex  v.  Morris  (&),  Bex  v.  Walbech.  (c) 
A  hamlet  is,  therefore,  a  division  of  the  kingdom  re- 
alized by  the  law.  A  special  custom  may  be  alleged 
within  it  (d) ;  and  it  is  mentioned  as  a  known  district  in 
the  statute  27  i/.  8.  c.25.  The  inhabitants  of  such 
division,  if  extra-parochial,  must  be  liable  to  repair  as  of 
common  right,  both  upon  principle  and  authority;  and 
if  so,  it  cannot  be  necessary  to  allege  immemorial  usage 
to  repair.  The  older  authorities  shew  that  a  vill  is  liable 
at  common  law,  and  therefore  that  it  is  not  necessary  to 
allege  an  immemorial  liability*  Nor  can  it  be  necessary 
to  aver,  that  a  hamlet  is  not  part  of  a  larger  district, 
the  inhabitants  of  which  are  bound  to  repair.  For  that 
is  not  to  be  intended,  inasmuch  as,  generally  speaking, 
the  parish  only  is  liable;  and  it  appears  upon  the  face 

(o)   13/ori.  250.     Frtman*t  R^298.     Co*Liit,lS5^ 

(6;  4  7.  12. 550.  («)  1  Sou,  38»  (d)  €•*  Lilt.  1 10  b* 

of 


IN  THB  Fourth  Yeae  of  GEORGE  IV. 


19S 


of  the  indictment  that  the  road  is  situate  in  a  hamlet 
which  is  not  included  in  any  parish.  Therefore,  primd 
facie,  no  persons  are  liable  but  those  who  were  made 
defendants  in  this  indictment. 

Courienajf^  oontr^,  was  stopped  by  the  Court 


1823. 


The  Kma 

IRie  Inhtbtl- 
ants  of 

KlNQSKOOS* 


Batley  J.  It  is  the  duty  of  a  party  preferring  an 
indictment  to  shew^  on  the  face  of  it,  an  obligation  in 
the  party  indicted  to  discharge  the  duty  for  the  ne- 
glect of  which  the  indictment  is  preferred.  It  must  be 
shewn  that  the  party  indicted  is  either  liable  of  com- 
jaon  right,  or  from  some  other  special  cause.  Tlie 
inhabitants  of  a  parish  are  liable  as  of  common  right, 
and  therefore,  as  against  them,  it  is  sufficient  to  allege 
that  they  ought  to  repair.  But  if  it  be  sought  to 
charge  the  inhabitants  of  part  of  a  parish  with  the 
burden  of  repair,  that  being  against  common  right,  it 
must  be  shewn  on  the  face  of  the  indictment  how 
they  are  liable,  whether  by  custom  or  prescription. 
Bex  v.  Pendenyn.  It  is  said,  however,  that  the  inhabit- 
ants of  an  extra-parochial  hamlet  are,  in  this  respect, 
in  the  same  situation  as  ih^  inhabitants  of  a  parish, 
and  are  liable  as  of  common  right.  I  think  we  are  npt 
warranted,  upon  this  indictmrat,  in  coming  to  that  con- 
clusion, nor  are  we  called  upon  to  decide  whether  the 
mbabitants  of  every  known  district  were  or  were  not 
bound  by  common  law  to  repair  the  roads  within  it.  In 
order  to  raise  that  question,  it  ought  to  have  been  shewn 
on  the  face  of  the  indictment,  that  the  hamlet  of  jSangs- 
moor  neither  forms  part  of,  nor  is  connected  with, 
any  other  larger  district,  the  inhabitants  of  which  are 
liable  to  repair  the  roail  in  question.    That  not  being 

Vol.  IL  O  stated^ 


\H  CASES  iM  TRINITY  TEllM 

19iS.       fttated,  the  genertil  que^tloti  is  not  raised.    I  tm  there- 


n»Klm 


fore  of  opinion  that  this  indictment  is  bad,  inasmuch  as  it 
JigOnui  does  not  shew  that  the  hamlet  of  Kingsmoar  is  not  part  of 
«hti  tff  any  larger  district,  upon  the  inhabitants  of  which  the  ob- 
ligation to  repair  may  attach,  or  that  the  defendants 
are  liable  by  immemorial  teustom  or  preseription.  The 
judgment  must  therefore  be  reversed. 

HolkltoYO  J.  I  think  this  Itidictaieiit  is  bad.  Upoia 
A  t>lea  of  not  guilty  to  an  indictment  not  charging  a 
ft^edal  obligaticm  to  repair,  the  general  obligation  need 
ntM  be  proved.  The  plea  puts  la  issue  only  the  facts 
idleged)  and  not  the  l^gd  liid>ility.  In  a  common  i^ 
dictment  against  a  parish  for  not  repairing  A  road» 
ttpoti  a  plea  of  not  guilty,  it  is  not  necessary  for  the 
pl*oi«<eutors  to  prove  that  the  parish  is  liable^  because 
Hie  Common  hw  throws  that  burden  upon  die  parisli. 
In  ofifter  to  put  itt  issue  the  liability  of  tlie  fMMr«h, 
the  deffeawhnts  by  their  plea  must  shew  a  spedal  vlb^ 
ligation  in  same  other  (x)dy  to  repatr«  Here  Ihe 
only  allegatfoii  of  &ct  is,  that  an  ancient  highway, 
Sitiiate  within  the  hamlet,  was  out  of  repair.  The  cb^ 
ligation  to  repair  is  stated  as  a  oanclusion  of  kv^  re- 
ssdtiiig  from  the  fact  of  the  highway  ()eittg  withm  tiie 
iMOiilet)  and  it  would  not  be  necessary  at  Ae  trial, 
a^ioffi  Che  plea  of  not  guilty,  to  prove  any  special  ob- 
ligation to  repun  Now  if  tWs  indictmeac  be  good,  it 
would  not  have  Iseen  a  good  defence  to  shew  thait  the 
liasnlet  was  part  of  a  lai^r  district,  the  iidiabitanljB  of 
whidi  were  borind  to  repair  the  road  im  (jaestion.  Aa- 
aamiog,  thereibre,  that  an  extra-paroohial  place  may  be 
ia  tins  ivspect  anfaject  to  the  same  UabiiiCy  te  a  parish ; 
fBone  shouU  have  been  aUeged  on  the  iacecf  the  mdiofr- 
to  make  Uie  commM  law  liability  attach*     All 

the 
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tbe  &a«  slkg^  in  this  indictment  may  b0  tme^  An4       18j?8. 

yet  tbe  htmki  indicted  amy  he  part  of  a  larger  di«-  JTT* 
trief*  in  whicb  there  ii  a  present  obligation  Ip  repaid  ^vn|j^ 


WHpf 


BiST  J.  It  is  not  aeoaMary  to  consider  whether  the 
civil  division  of  the  kingdom  is  more  andent  than  the 
ecclesiastical,  masmocb  as  it  is  dear  that  the  bitter  took 
place  before  tbe  time  of  legal  memory,  and  it  is  indis* 
potable  that  the  common  law  has  thrown  the  borihen  of 
repairing  mds  on  parishes.  If  you  proceed  against  any 
other  district  yon  must  not  only  allc^  that  the  tnhabiit- 
aots  <»f  soch  district  are  bound  to  rsfMur,  hot  yon  mart 
shew  from  what  the  obligation  to  repair  arises,  via*  that 
ibey  were  bound  by  custom  or  prescription,  (a)  The 
cases  in  which  this  has  been  decided  have  been,  where 
it  has  been  attempted  to  throw  the  vrfaole  bnrthen  of 
repahring  roads  on  particular  divisions  of  a  parish, 
soch  aa  townships,  instead  of  the  entire  paridi.  Tboee 
cakes  may  be  said  not  to  apply  to  that  which  is  now 
under  consideration,  because  here  there  is  no  parish  «n 
which  the  charge  can  be  thrown,  the  hamlet  in  which  the 
road  is  situated  being  stated  to  be  extra-parochial ;  but 
they  are  authorities  which  answer  the  argument,  that 
the  common  law  imposes  the  burthen  of  repairing  on  dis- 
tricts included  within  the  common  law  division,  and  not 
such  as  belong  to  the  ecdesiastical  division.  I  can  find 
no  authority  for  saying  that  any  thing  but  a  parish  is  to 
be  charged.  If  the  law  authorizes  no  charge  except  on 
parishes,  places  that  are  extra-parochial  are  not,  by  the 
general  rule  of  law,  liable.    But  there  will  be  no  diffi* 


(a)  S»T.  Mcfto9h  Awhtwf,  216.    Sexir,  Great  Broughttn,  SBmr. 

area 
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1823.      ^olty  m  compelling  the  repair  of  old  roads  in  such 
■■       places.    These  roads  must  have  been  repaired  by  some- 
againtt       body;  and  proof  of  such  repairs  under  an  indictment^ 
ants  of       properly  charging  them,  will  oblige  the  persons  who 
NQsxoom.    jj^^^  repaired  them  to  continue  to  do  so.     A  case  in 
'  Sider/ln  has  been  referred  to,  which  is  so  loosely  re- 
ported that  it  is  diffictiU  to  understand  it ;    I,  however, 
collect  from  that  case  that  an  indictment  against  the 
hundred  for  not  repairing  a  road,  was  bad ;  but  as  the 
hundred  had  pleaded  to  it  the  court  would  not  quash 
it.    This  case  cannot  be  considered  as  an  authority  in 
favour  of  the  indictment  before  us,  but  rather  against 
it  (a) 

Judgment  reversed. 

(a)  The  nine  CMe  is  reported  in  JTOU,  974.  498.  514.,  nnder  ttie 
name  of  JRer.v.  InhatUanis  nf  YanUon ;  the  report  of  it  there  is  but  little 
more  intelligible  (ban  that  given  in  1  Sid.  But  It  is  not  stated  there  that 
the  defendants  were  the  inhabitants  of  a  kundrtdg  on  the  contrarj,  in 
p.  4984,  it  appears  that  the  issue  was,  '*  that  the  defendants  ought  not 
to  repair/'  which  was  argued  to  be  contrary  to  law,  *'  the  lands  bcin^ 
Ud  to  be  in  their  own  pamk  .*"  and  in  514.  it  is  said,  that  the  proceeding 
was  en  iane  tried  bj  consent. 
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The  Earl  of  Cardigan  against  ABtMiTAOB. 

HTRESPASS  for  breaking  and  entering  three  closes  ^.UtngaeiMd 

ofthe  plaintiff,  and  digging  pits  and  raising  coaL  maoor^ofF. 
Pleas,  first,  as  to  all  the  trespasses,  that  the  said  severia  S^llfd^^t^ 
closes  from  time  whereof,  &c^  had  been  parcel  of  the  ^^^*^ 
manor  of  Famley^  and  that  Sir  TAamas  Danby  was  ^y'°«  "^^ 
seised  of  the  said  manor  and  the  demesne  lands  thereof  ^  ^'  ^  ^^  in 

certain  dowi, 

with  the  appurtenances,  and  all  coal  mines,  &c. .  lying  except  and  aU 
under  the  said  manor,  in  fee;  and  that  he^  on  the  16th  to  the  feoffor, 
January^  1649,  enfeoflfed  the  then  Earl  of  Sussex  of,  as^^^tXi 
among  other  premises,  the  said  three  several  closes  in  ^*^,|^^ 
the  declaration  mentioned,  (except  and  always  reserved  ]J^******'  *^ 
unto  the  said  Sir  Thomas^  his  heirs,  and  assiims,  all  tithes  ^"^J?^^*  "^ 

**^  feoffment  unto 

of  com  and  grain  arising,  happening,  coming,  or  accru*  the  feoffor  and 
ing  within  the  said  several  messnages  and  &rms  afore-  the  ooala  in  all 

or  any  of  the 

said,  and  within  every  and  any  part  or  parcel  thereof,  uid  land*  and 
and  also  except  and  always  reserved  out  of  the  said  Sierwhhfera' 
fccShient  unto  the  said  Sir  Thomas  and  his  heirs  all  the  u!mf  ^nid 
coals  in  all  or  any  ofthe  said  lands,  woods,  grounds,  and  ht^"a«fhil' 

and  their  M» 
tignM  and  servants,  at  all  times  thereafter,  during  the  time  that  he]  (the  feoffor)  and  hit  kan 
Mkomld  coniinMe  owners  and  proprietorM  of  the  demetns  lands  of  F- 9  to  siok  and  dig  piu,  or 
otherwise  to  sough  and  get  coals  in  all  and  every  the  lands  and  premises,  and  to  seU  and  carry 
away  the  same  with  cans  and  canriaget,  or  otherwise  to  dispose  ofthe  same  coals  at  his  and 
their  free  will  and  pleasure ;  he,  the  said  feoffor,  and  bis  heirs,  paying  to  the  feoffee,  hia 
beirs,  and  assigns,  such  satisfaction  for  the  damages  as  two  neighhours,  indifferently  chosen 
by  tlie  feoffee  and  feoffor,  their  heirs,  and  assigns,  should  from  time  to  time  award. 

The  heirs  of  the  feoffor  having  for  a  valuable  consideradon  conveyed  to  a  purchaser  In 
fee  the  manor  of  F.  and  iu  demesne  lands,  with  its  appurtenances,  and  all  the  coal-minca 
under  (amongst  others)  tlie  lands  in  question.  Sec,  it  was  held  that  the  ooak  were,  by  the 
exception,  reserved  to  the  feoffor  in  fee,  and  therefore  tliat  they  passed  to  the  purchaser ; 
and.  also,  that  the  latter  was  entitled,  under  the  express  liberty  reserved,  to  enter  upon  the 
land,  to  dig  pits,  and  get  the  coals,  so  long  as  he  remained  owner  of  the  demesne  lands. 

Senble,  That  the  express  liberty  is  not  restrictive  of  that  which  would  be  implied  by 
law  to  get  the  ooals,  and  that  the  purchaser  would  be  entitled  to  an  incidental  right  to  ||c| 
$bem  coeytenstye  with  bis  estate. 

0  3  premisesi 
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tMS.      premises,  together  xmik  free  liberty  for  them,  the  said 
■  Sir  Tkamas  and  his  heirs,  and  his  and  their  assigns  and 

TliA  Earl  at 

Casuoav  servants,  from  time  to  time,  and  at  all  times  thereafter 
j^^l^^  during  tki  time  thai  the  said  Sir  Thomai  and  kis  heirs 
should  continue  aamers  and  proprietors  of  the  demesne 
bmd$  of  Famlejr,  to  sink  und  dig  pits,  or  otherwise  to 
ioogh  and  gdt  eoals  in  all  and  every  the  said  lands, 
woods,  grounds,  and  premises,  and  to  sell  and  carry 
aWay  the  same  with  earts  and  carriag  s,  or  otherwise  to 
dispose  of  the  same  ooaltf  at  his  and  their  wills  and 
pleasures  }*  he  the  said  Sir  71  DaiOy  and  his  heirs,  from 
time  to  tlme^  gliding  and  peying  unto  the  said  Earl,  his 
heirs,  and  assigns,  such  sufficient  satisfaction  for  all 
inch  damages  as  he  the  said  Earl  and  his  heirs  should 
from  time  to  time  sustain  by  reason  of  the  diggings 
dnUag  of  pits,  soughing,  getting,  and  carrying  away 
the  said  eools,  in  all  or  any  of  the  said  lands,  woods, 
grouadsi  and  premises,  as  two  gentlemeni  neighbours 
thereunto,  being  tndiffierently  chosen  by  the  said  Earl  and 
the  said  Sir  J^omaSf  their  heirs,  and  assigns,  should  fbom 
lime  to  time  order,  award,  and  think  fit  to  be  given  and 
paid);  to  hold  the  said  premises  unto  the  Earl,  bis  heirs, 
and  assigns,  for  ever.  By  virtue  of  which  said  feoffinent 
the  said  Earl  became  seised  of  the  said  last-mentioned 
premise^  and,  amongst  other  lands,  of  the  said  several 
closes,  in  which,  &C,  in  his  demesne  as  of  feei  the  said 
Sir  Thomas  continuing  owner  ami  proprietor,  and  seised 
of  and  in  the  demesne  lands  of  the  manor  of  Farnky^ 
and  entitled  to  the  coals  in  all  or  any  of  the  same 
premises  so  aliened  as  aforesaid,  together  with  such 
liberty  as  ttiereitibefore  mentioned.  The  plea  then 
mentiDned  the  death  of  Sir  Thomas  Daaig  oa  the  8th 
jbigustf  1660,  and  that  the  manor  and  the  demesne 

landS| 
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lands,  witb  the  appurtenancesi  afler  several  mespe  d^  1 899* 
scents,  (which  were  particalarly  set  forth,}  vested  in  one  •  -.  .  ^ 
fK  Datdnfy  who^  by  lease  and  release,  A.D.  1800,  in  Oakm^av 
oonsideration  of  a  certain  sum  of  money,  ponyeyed  the  AKiavAax. 
manor  and  lordship  of  Famley  and  its  demesne  lands^ 
with  its  rights,  members,  and  appurtenances,  and  all  the 
Goal-mines  in  or  under,  amongst  other  lands,  the  said 
three  several  closes  in  which,  &e^,  to  Javn^s  4mit0gc 
in  fee ;  who  thereby  became  seised  in  fee  of  the  m&Qor, 
and  owner  and  proprietor  of  the  demesne  lairds,  and 
entitled  to  the  coals  so  excepted  as  aforesaidi  together 
with  the  liberty  thereinbefore  mentioned.  The  pl<ia 
then  stated  that  Javtes  Armilage  died  intestate,  and  that 
the  defendanti  as  his  eldest  son  and  heir  at  law^  be* 
came  seised  in  fee  of  the  manor^  and  oinier  and 
proprietor  of  the  demesne  lands,  and  entitled  to  the 
coals,  &&,  together  with  free  liberty  for  hi^  and  his 
servants  to  sink  and  dig  pits,  or  otherwise  to  so|igh  and 
^t  coals  and  culp  in  the  said  closes  in  which,  &c.|  and 
to  sell  and  carry  away  the  same  at  his  freewill  and 
pleasure  paying  unto  the  plaintiff  such  sufGcient  satis- 
faction for  damage,  &c.,  as  two  gentlemen,  neighbours, 
indifferently  chosen,  should  award.  The  plea  then  jus- 
tified the  breaking  and  entering  the  said  several  closes 
in  which,  &c,  for  the  purpose  of  sinking  and  digging 
pits,  &C. ;  and  averred  that  the  defendant  was  willing  to 
make  such  satisfaction  for  the  damage  sustained  by  reason 
of  the  supposed  trespasses,  as  two  gendemen,  &c.,  indif- 
ferently chosen,  should  award.  The  second  plea  only 
justified  the  breaking  and  entering  the  closes,  because 
the  plaintiff  h&d  wrongfully  dug  and  got  large  quantities 
of  coal  lying  under  the  said  several  closes  in  which,  &c., 
and  had  deposited  the  same  upon  the  said  closes,  where- 
fore defendant  entered  tP  take  them  away.    To  these 

O  4  pleas 
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1823»       pieaa  there  was  a  general  demurrer  and  joinder.     The 

'  case  was  argued  at  the  sittings  after  last  Easter  term. 

The  Earl  of 
.     Caroioait 

ArmoIos.  Tindalf  for  the  plaintiff.  There  arc  two  questions 
raised  upon  these  pleadings ;  first,  whether  the  defend- 
ant has  the  right  to  enter  and  dig  pits  to  get  and  take 
the  coals.  And,  secondly,  whether  the  defendant  has 
the  right  to  the  coals  themselves  if  he  can  get  them 
without  digging  pits.  As  to  the  first  point,  the  defendant 
has  no  right,  under  tlie  express  liberty  reserved  by  the 
deed,  to  enter  and  dig  pits,  because  it  appears  by  the  plea, 
that  the  heirs  of  Sir  Thomas  Danhi/  have  ceased  to  be 
,  owners  and  proprietors  of  the  demesne  lands  o^Famley^ 

and  the  liberty  of  entering  to  dig  pits  is  limited  expressly 
to  the  time  during  which  the  feoffor  and  his  heirs 
should  continue  owners  of  the  demesne  lands.  The  right 
to  enter,  therefore,  became  extinguished  when  the  heir 
of  Sir  Thomas  Danby  ceased  to  be  owner  of  the  demesne 
lands.  In  order  to  make  it  continue  longer,  it  must  be 
contended  that  the  reservation  has  the  same  meaning 
as  if  the  word  assigns  were  inserted  in  it,  but  the  word 
heirs  does  not  necessarily  include  assigns.  It  is  true,  that 
if  there  be  a  gift  of  land  to  a  man  and  his  heirs,  this 
enables  him  to  give  it  to  his  assigns;  that,  however,  is  not 
because  assigns  are  included  in  the  word  heirs^  but  be- 
cause the  donee  takes  a  fee-simple,  and  the  power  of  alien- 
ation is  incident  to  that  estate.  Before  the  statute  quia 
emptores,  the  worJ  assigns  was  necessary  to  enable  the 
party  to  alien  although  he  had  the  fee.  (a)  It  is  clear, 
that  the  parties  did  not  intend  in  this  part  of  the  excep- 
tion to  include  assigns  under  the  word  heirs ;  for  in  the 
first  part  of  the  exception  all  tithes  of  com  are  reserved 

(a)  Uornc's  Mhroff  p.  n. 
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to  the  feoffor,  his  heirs,  and  assigns,  bat  the  reservation        1823. 
of  the  coals  is  to  the  feoffor  and  his  heirs  only.  It  is  true,  . 

that  if  there  were  a  general  exception  of  the  coal  to  the  Cakoioak 
feoffor  and  his  heirs,  the  law  would  imply  a  right  to  get  AunxAax, 
it  co-^xtensive  with  the  reservation;  but  here,  an  ex« 
press  liberty  is  given  to  get  the  coal  only  so  long  as  the 
feoffor's  heirs  continue  owners  of  the  demesne  lands,  and 
then  the  maxim  applies,  expressumfacit  cessare  taciturn. 
The  parties,  therefore^  have  expressly  limited  the  dur-. 
ation  of  the  privilege,  and  it  ought  not  to  be  enlarged 
by  implication,  unless  the  limitation  be  contrary  to  law« 
When  the  purchase  was  made,  the  parties  may  have 
contemplated  the  ceasing  of  the  disturbance  occasioned 
by  getting  the  coal ;  and  the  deed  shews  that  they  did 
so,  for  although  the  coal  itself  is  reserved  in  fee,  the 
privilege  of  getting  it  is  reserved  for  a  limited  time. 
And  such  a  reservation  is  not  against  law,  for  it  is  not 
necessarily  a  restriction  of  a  previous  grant,  as  the  coal 
may  be  got  without  making  pits  in  the  land.  And 
even  if  the  coal  could  not  be  dug  at  all,  there  wo\i1d 
not  be  any  thing  illegal  in  such  a  bargain.  [Bayley  J. 
Your  argument  must  go  the  length  of  saying,  that  the 
deed  gave  a  freehold  in  the  coals  in  futuro.]  That 
objection  would  certainly  apply,  if  part  of  the  thing 
granted  had  been  reserved ;  for  then,  as  it  would  not 
pass  by  the  livery,  it  would  not  pass  at  all,  and  the 
grant,  as  to  that,  would  be  void.  But  that  rule  is  limited 
to  things  in  existence  at  (he  time  of  the  grant.  Here, 
the  privilege  of  entering  to  get  coals  was  no  part  of  the 
thing  granted.  It  was  not  then  in  existence.  A  new 
incorporeal  hereditament  was  then  created,  viz.  a  right 
to  enter  upon  the  land  and  to  get  the  cQals.  The  deed, 
therefore,  operates  as  a  ro-grant  of  the  exclusive  right 
of  digging  coalS}  vesting  in  the  grantor  in  fee,  and  de^ 

tenninable 
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11^33.  terminable  on  his  ceasing  to  be  owner  of  the  demesne 
V~T^  lands.  iHolrqgfd  J.  You  considci^  the  right  of  wtry  as 
CAKDI9AN  a  granty  but  if  the  coal  by  itself  bad  been  excepted  with-" 
AsMiuoi.  out  more^  that  woald  have  given  a  right  of  entry  for 
ever.  You  must  therefore  contend,  that  tb^  subsequent 
exception  of  the  liberty  operates  to  extinguish  what  had 
been  before  given  by  law.]  Here,  the  parties  have  ex^ 
pressly  substituted  a  limited  right  of  entry  for  that  wbich 
tb?  law  would  otherwise  have  granted^  and  modus  et 
conventio  vincunt  l^gem.  This  does  not  operate  as  a 
grant  of  a  fr^old  in  tb^  coals  in  inturo  to  the  feoffee 
and  his  bein^  but  as  a  grant  of  a  new  privil^e  to  the 
feoffor  and  bis  heir&  for  a  limited  time ;  and  then,  like  a 
^^nUcbarge  granted  to  A.  and  the  heirs  of  bis  body, 
when  A.  ceases  to  have  heirs  of  his  body,^  it  falls  into 
the  estate.  As  to  the  second  pointy  the  exception  of 
the  coi^l  is  as  much  limited  as  the  liberty  to  get  it,  and 
it  operates  not  as  a  reservation  of  a  fee-«imple  absolute 
in  the  coal,  but  as  a  reservation  of  it  sq  long  only  as 
the  grantor  and  his  heirs  should  remain  owners  of  the 
demesne  lands  of  Farnly ;  or  in  other  words,  as  a 
reservation  of  a  fee-simi^e  in  the  coal>  qualified  as  to 
the  time  of  its  duration.  A  grant  to  a  man  and  his  heirs, 
tenants  of  the  manor  of  Jiale^  Co.  JUU*  27.  b.;  or  so 
long  as  JoAn  a  jDotDfie  has  issue  of  his  body,  7  JSi.  4.1 2.; 
or  so  long  as  such  a  tree  shall  stand,  27  H.  S.  29. 
pi.  20. ;  or  so  long  as  /.  S,  has  heirs  of  bis  body ;  or 
so  long  as  Bcrm  church  stands;  or  as  long  as  J.  S. 
lives,  Idle  y.  Cooke  (a);  are  all  instances  of  qualified 
or  base  fees.  In  such  cases,  though  the  estate  descends 
to  a  man's  heirs,  yet  they  have  it  for  no  longer  time 
than  is  contained  in  the  respective  limitations.     It  is 

(a)  9Xd.itasym.lM8. 

Irue 
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true  that  the  limitation  in  this  case  taken,  according  to       ld9S» 
the  strictest  rnles  of  grammar,  applies  only  to  the  liberty       — ^-* 
of  sinking  pits ;  but  taking  the  whole  clause  together,  it     Caamqav 
appears  clearly  to  hav^  been  the  intention  of  the  parties     Auutavii 
to  make  the  two  rights  co^extensive.    Why  should  the 
feofibr  reserve  the  coals  for  a  longer  period  than  the 
right  to  get  them.     It  cannot  be  supposed  that  be  in- 
tended to  reserre  a'rigbt  to  th^  coals  in  fee,  and  a  right 
to  get  them  so  long  only  as  the  ownership  of  the  demesne 
lands  was  in  him  and  his  heirs.    The  whole  ought  to 
be  construed  as  one  reservation  to  him  and  his  heirsb 
to  have  and  get  the  coals  during  the  time  they  should 
remain  owners  of  the  demesne  Umds ;  and  if  so^  the 
feoffi>r  only  reserved  a  qualiOed  fee  in  the  cOals  deter- 
minable upon  his  heirs  ceasing  to  be  owners  of  the 
demesne  land;  and  that  event  having  happened,  the 
estate  of  the  feoffor  is  determined^  and  the  defendant 
hasnoright  to  thecoak.  / 

Utiledale^  contra.  The  clause  in  question  operates  as 
a  reservation  of  the  right  of  working  and  digging  the 
coals  to  Sir  Thomas  Danby^  in  fise.  It  must  be  con- 
strued as  if  it  was  a  grant ;  and  then  it  is  quite  clear, 
that  it  would  not  be  necessary  to  have  the  word  ^'  as- 
signs," in  order  to  give  an  absolute  fee.  The  first  part 
of  the  clause  operates  as  a.  reservation  in  fee  of  a  right 
to  the  coals,  and  the  restrictive  part  (which  is  no  part  of 
the  grant)  reserving  the  liberty  to  get  them'  so  long  as 
Sir  Thomas  Daniy  and  his  heirs  should  remain  owners, 
is  void.  In  Corbe(%  case  (a),  the  1 1  Jssizef  p.  S.  is  cited, 
to  shew,  that  if  land  be  given  to  one  and  his  heirs,  so 
long  as  JI S.  or  his  heirs  should  enjoy  the  manor  of  Z>., 

(a)  2  AmUnon,  138. 

these 
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1823.       these  words,  <^  so  long  as,''  are  vain  and  idle,  and  do  not 
"        abridge  the  estate.    In  Homlnf%  case  (a),  the  lessor  hav- 

Tlra  £arl  of  *  ,  ^ 

CAmoioAK  ing  leased  to  Clifton  for  twenty-one  years,  certain  pre- 
AMSMlaa.  ntises,  except  and  reserving  to  th^  lessor  for  his  own  sole 
use  and  occupation  two  chambers,  &c.,  parcel  of  the 
messuage,  it  was  held  that  the  exception  was  absolute, 
and  the  words  **  for  his  own  use  and  occupation"  were 
vain  and  void  words.  It  is  true^  that  a  different  decision 
of  that  case  is  reported  in  Dyet^  .264. ;  but  the  report  of 
the  same  case  in  Nem  Bendloe^  181.,  agrees  with  that 
in  Andersons  and  the  ground  of  the  decision  is  stated 
to  be,  that  the  latter  words  wefe  void,  because  the 
things  excepted  were  not  demised.  The  report  of  the 
c&se  by  Anderson  was  considered  correct  in  the  case  of 
CudltpYiBundaU.{b)  In  the  latter  case  the  lease  was 
of  certain  premises,  excepting  a  certain  house  called 
the  Neahhouse^  lately  built,  for  the  lather  of  the  lessor 
\  and  himself,  and  their  wives  and  families,  but  not  to 

he  let  to  any  other  person  vshatevers  and  when  they  did 
not  dwell  there,  to  be  used  by  Rundall;  and  Holt  C.  J. 
considered  this  as  an  absolute  exception,  not  qualified 
,  by  the  subsequent  words.  *  These  authorities  shew 
that  the  exception  operates  as  a  reservation  of  a  fee- 
simple  absolute  in  the  coals;  and  that  being  so,  the 
law  will  imply  a  liberty  to  get  them  co-extcnsivc  with 
the  estate  resbrved.  And  in  that  case  the  express  liberty 
will  riot  be  nugatory;  for  at  common  law  the  party 
would  have  been  entitled  only  to  do  what  was  neces- 
sary to  get  the  coals,  but,  by  the  express  liberty,  the 
party  may  sell  them,  or  carry  them  away  in  carts,  or 
otherwise  dispose  of  them  at  his  will  and  pleasure. 
Now,  an.  express  liberty  which  goes  beyond  that  which 

(a)  14nd^9(mtS^.  (fi)  lSh<f¥f,ZS9.    4  Mod.  9. 
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tlie  law  will  imply,  does  not  control  the  implied  liberty.       188S. 
StukeUy  v.  Butler  {a)  is  a  strong  authority  in  point.  Be-     ThTEiri  ©f 
sides,  the  effect  of  an  exception  is,  to  take  that  which  is     ^*^^ 
excepted  out  of  the  conveyance;  and  that  being  so,  the     Aimhaq«. 
right  of  getting  the  coals  remains,  as  it  was  before  the 
feofiment,  in  Sir  Thomas  Danhf^  in  fee.  Assuming,  how- 
ever, that  the  express  liberty  has  the  effect  of  controlling 
that  which  would  otherwise  exist,  the  defendant  is  within 
the  meaning  of  the  express  liberty,  for  he  is  the  owner 
of  the  coals,  and  also  owner  of  the  demesne  lands ;   and 
construing  the  deed  liberally,  the  liberty  may  be  con- 
sidered as  reserved  to  any  person  being  owner  of  the 
demesne  lands,  and  of  the  coal,  whether  by  descent  or 
purchase.    It  must  be  wholly  immaterial  whether  the 
party  so  exercising  the  liberty  claims  by  descent  or  pur- 
chase. 

Tindalf  in  reply.  The  authorities  referred  to  in 
Cotbet\  case  are  not  to  be  found ;  and  the  only  conclusion 
to  be  drawn  from  that  case  is,  that  a  condition  against 
alienation  after  a  fee  given  is  void,  and  that  is  not  dis- 
puted. Here,  the  right  to  the  coal  and  of  digging  pits 
for  the  purpose  of  getting  the  coal,  was  reserved,  so 
long  only  as  the  heirs  of  Sir  71  D.  remain  owners  of  the 
demesne  lands.  It  has  determined  by  the  event  which 
has  happened,  and  the  defendant,  therefore^  was  a  tres- 
passer. 

Cw\  adv.  vuU. 

Bayley  J.  now  delivered  the  judgment  of  the  Court; 
and,  after  stating  the  pleadings,  proceeded  as  follows. 

(a)  BohaHt  168. 

The 
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ins.  Tke  first  plea  rahes  two  questioos;  one^  whether  Mr. 

^pj^i^    Jrmiiage  is  entitled  to  the  coals  under  the  dotes  in 
^^*1|^     questioDi  he  not  claiming  by  descent  under  Sir  Thomas 
Abjiitaob.     Danbjfj  but  by  purchase;  and  the  other,  whether,  for 
the  purposes  of  getting  them,  he  is  «ntided  to  use  the 
means  stated  in  the  first  plea.  The  second  plea  raises  the 
former  of  these  two  questions  only*    Both  questions  de- 
pend upon  the  efiect  of  the  exception  set  out  in  the  plea; 
and  the  plaintifi*  contends,  that  that  exception  gave  no- 
thing beyond  a  limited  right  to  continue^  so  long  only  as 
Sir  Thomas  Danby  and  his  heirs  should  continue  owners 
of  the  Famky  demesnes ;  and  the  defendant,  that  it 
either  gave  an  absolute  and  perpetual  right  in  fee-sim- 
ple to  the  coals,  or  at  least  that  it  gave  the  special 
liberty,  so  long  as  the  owner  of  the  coals  should  also  be 
owner  of  the  Farnley  demesnes.     The  counsel  for  the 
plaintiff,  if  I  understood  him  right,  disclaimed  all  formal 
exceptions  to  the  pleas,  and  stated  the  object  to  be^  to 
ascertain  whether  Mr.  Armitqgf  bad  a  right  to  the  ooak, 
and  if  he  had,  whether  he  had  also  a  right  to  get  them ; 
and   to  these  questions,  without  considering  whether 
there  are  any  formal  olgections  to  the  pleas,  my  obr 
servations  will  be  directed.    The  exception  in  question 
contains  the  words  <*  exc6pt  and  always  reserved ;"  and 
Co.  UU.  47  a.  points  out  the  distinction  between  an 
exception  and  a  reservation.   The  £3rmer,  an  exception, 
he  says,  is  ever  of  part  of  the  thing  granted,  (and  so  says 
ShepparcTs  Touchstone^  7B.,)  and  of  a  thing  in  esse.  The 
latter,  a  reservation,  is  always  of  a  thing  not  in  esse, 
but  newly  created  and  reserved  out  of  the  thing  granted : 
^*  potest  cnim  quis  rem  dare,  et  partem  rei,  vel  partem  de 
pertinentiis  retinere  et  ilia  pars  quam  reftinet  semper  cum 
eo  est  et  semper  fuit.''  Another  rule  as  to  exceptions  is 

to 
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to  be  fottnd  fn  SkeppanPs  Tauchsi<me,  loa    ''  The  ex-       182!). 
oeptkMi  is  alumys  taken  most  in  favour  of  the  feoffee       — — 

^Rn  Barf  df 

and  lessee^  &c^  and  against  the  feoffiir,  letsor,  &c.  And  Cahmgait  , 
yet  it  i«  a  mle,  that  what  will  pats  by  words  in  a  AMnlfdi. 
gfant)  will  be  excepted  by  the  same  or  the  lilce  wor^s  in 
an  exoeptioti.  And  it  Is  another  true  rule^  that  when 
any  thing  k  exoepted,  ali  things  that  are  depending  on 
k,  and  neoesiary  for  the  obtaining  of  it»  are  excepted 
also:  as  if  a  lessor  oooept  the  treesi  he  may  bring  his 
chapsnan  to  view  them^  if  he  desire  to  s^  theoi»  and  be 
or  the  vendee  nuiy  cut  them  and  take  them  away/'  And 
the  tame  rale  applies  to  grants.  PlamcL  1S»  I^  Fin*  Abr. 
TVes.  (M  a)  Had^m  v.  Fkld.  (U)  Getrwd  y.  Coohe.  {b) 
Tlie  language  of  this  feoiment  iS|  '*  except  and  always 
teserved''  out  of  the  asid  feoffinent  onto  ISr  Thomas 
DoHby  and  his  hen  dl  the  coals.  The  coals  were  part 
of  the  thing  granted,  pact  of  the  landy  and  in  esse  at  the 
time.  The  oooseipieiic^  dierefofe^  aooMding  to  Co.  Ufl. 
iS|  that  if  this,  wUch  inwordt  was  an  exception,  oper- 
ated in  point  of  law  as  an  exception,  the  coals  semper 
com  Sr  T.  Z>.  fueruiit.  They  were  never  out  of  him, 
and  withoat  the  words  of  inheritance,  <^  and  his 
hein,"  would  have  vemaiiied  as  before  in  Sir  Thomas 
Dafitjf  ami  his  heirs»  (c)  And  aooording  to  the  rule 
I  have  last  mentioned,  from  ShepparJCs  Toi4chsioney  a 
right,  as  incident,  to  get  the  coals,  and  to  do  all  things 
necessary  for  the  obtaining  of  thea%  would  have  been 
excepted  also^  It  was,  indced»  conceded  in  the  argu- 
ment, that  if  the  exception  had  stopped  after  excepting 
and  reserviqg  the  coals  to  Sir  Thcmassnd  his  heirs,  and 

(a)  7  Sa$tt  €18.        {b)  2  New  Rep.  109.        (c)  Shepp*  Touch,  100. 

had 
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1823. 

Tin  Earl  of 

Caksioan 

agahut 

AMMOAQm 


hftd  contained  no  words  to  give  him  an  express  liberty, 
for  sinking  pits  and  doing  other  works  to  get  thetp^  the 
exception  would  have  enured,'  without  any  rcstriction« 
to  Sr  Tkomas  in  fee ;  and  that  be,  his  heirs,  foid^ssignsi 
would  hare  had  a  right  for  every  to  do  what  should  be 
necessary  to  get  the  coab;  but  it  is  upon  the  groundi 
that  the  express  liberty  b  limited,,  and  restrictive  of  the 
former  exception,  that  the  plaintiff  makes  his  daini. 
The  question  therefore  is,  whether  the  express  liberty 
restrains  the  former  exception,  and  if  it  do,  to  what  ex* 
tent  it  restrains  it  One  objection  which  occurs  is  this, 
the  pleas  purport  to  set  out  the  feoffment  according  to 
its  legal  operation;  that  operation  is  stated  to  be, 
that  Sir  Thomas  D.  excepted  the  coals  to  him  and  his 
heirs.  Is  it  open  to  the  plaintiff  upon  his  demurrer,  to 
contend  that  this  was  not  the  operation  of  the  excep- 
tion ?  Is  there  any  instance  in  which  a  party  has  been 
allowed,  upon  demurrer^  without  setting  out  the  instru- 
ment at  large^  or  traversing  the  operation  ascribed  to 
it,  to  raise  the  question,  whether  the  deed  has  the 
operation  ascribed  to  it  upon  the  pleadings  ?  I  know 
none;  and  I  mention  this,  because  if  it  be  intended 
to  carry  this  case  to  a  court  of  error,  it  is  desirable 
that  the  plaintiff  should  consider  whether  the  case  is 
at  present  as  advantageously  set  out. as  it  might*  But 
independently  of  this  point,  and  assuming  that  the  ex- 
ception, as  stated  upon  the  pleas,  is  in  the  very  words 
stated  upon  the  feoffment,  how  stands  the  case?  The 
express  liberty  is  introduced  by  the  words  *<  together 
with,"  as  if  the  intention  were  to  increase  what  had 
preceded,  not  to  diminish ;  and  I  take  it  to  be  a  general 
rule,  that  words  tending  to  enlarge  shall  not  (unless 
the  intention  is  very  plain,)  be  taken  to  restrain.    Winter 

V.  Low- 
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▼.  Loveden.{a)    The  express  liberty  here,  b,  for  Sir        1823, 

Thomas  aad  his  heirsi  and  his  and  their  assigns  and 

servants,  during  the  time  thai  he  and  his  heirs  should  con^  t    CAtDioAw 

,  agauut 

thuse  amiers  of  the  demesne  latuk  of  Famky^  to  sink  Awmsaox, 
pits,  to  sough  and  get  the  coals,  and  sell  and  carry  away 
the  coals,  or  otherwise  to  dispose  of  them  at  their  wills 
and  pleasures;  Sir  Thomas  and  hb  heirs  making  such 
satisfiiction  to  the  Earl,  his  heirs,  and  assigns,  as  two 
gentlemen  neighbours,  to  be  indifferently  chosen  by  them, 
their  heirs,  and  assigns,  should  award.  It  may  be  taken 
as  clear,  that  an  express  liberty  does  not  always  con« 
trol  what  would  otherwise  exist,  especially  if  the  ex« 
press  liberty  goes  beyond  what  would  be  implied.  To 
give  it  a  controlling  power,  the  intention  that  it  should 
have  that  effect  must  be  very  plain.  Stukeley  v.  Butler  (A) 
is  a  strong  authority  upon  this  point.  In  that  case  the 
Earl  o(  Sussex,  as  lord  of  the  manor  of  Cleave^  had  de- 
mised certain  woodlands  of  that  manor  for  three  lives, 
(excepting  all  timber  trees,)  and  then  he  bargained  and 
sold  to  one  George^  all  the  trees  growing  in  and  upon 
his  manor  of  Cleave  i  and  be  covenanted,  that  Qeorge 
and  his  assigns,  during  Jive  yearsj  might  sell  and  carry 
the  trees  without  interruption  of  the  Earl  or  any  others, 
and  might  make  saw*pits,  and  square  and  cut  the  timber 
upon  the  ground  during  the  said  term;  and  George 
covenanted  to  fill  up  the  pits  and  make  all  things  fair,  and 
amend  the  fences  that  should  be  broken  during  the  said 
term.  The  grant  to  George  was  general,  not  fixing  any 
limit  within  which  he  was  to  cut  the  trees :  he  did  not 
cat  them  till  after  five  years  from  the  time  of  the  bargain 
and  sale ;  and  an  action  of  trespass  being  then  brought, 

(o)  lA.  lEtrnfm.  267.  {k)  HobaHt  168. 
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l<ii$«  otte  qne^tion  tlpofa  h  ittecial  verdict  ifras,  whether  the 
-fS^l^  cbtbhant  on  Lord  Susseifi  part,  that  GF^oi^  might  take 
CiaftMA*  th«  tr^  within  tbki  Art  y^Hj  fthoidd  M^  check  and  ooix- 
AiSttAtt.  trbl  th)^  grubt  that  he  might  not  take  the  trecte  after 
tbl^  fltre  jreftra;  And  Lord  Hobarty  who  reporto  his  own 
optiktOOi  Utid  clearly  that  it  did  not,  but  that  as  the 
tniM  were  nbsolat^Iy  given,  Gt6f*ge  and  his  assighs 
nrigUt  take  them  When  they  would.  And  his  opinion 
is  founded  upon  two  rti^ns  which  are  strongly  appli* 
caUb  to  the  present  case.  First,  he  says  it  n  dear, 
th«t  by  the  grant  of  the  trees  by  tenant  in  fee-simple^ 
they  arb.  absolutely  passed  from  the  grantor  and  his 
heirs,  ahd  vested  in  the  grantee,  and  gb  to  his  executors 
I  ol*  administrators;  and  the  grantee  hath  power  incident 
atid  iihplied  to  fril  theni^  when  he  will,  without  any 
other  licence,  which  {u  e*  the  power  incident  and  im- 
plsM)  cam  ncv)?r  be  restrained  by  a  power  gi^n  by 
the  grantor  in  the  affirmative,  which  grantee  had  be» 
f6rei  He  then  dtes  iAts.  10.  and  Z^.l^.;  abd  re- 
fers to  die  known  rulei  that  fetdtutes  that  are  taken 
by  intentj  ishall  not  by  an  affirmative  take  away  a 
former  power.  The  case  in  8  Ass.  10.  was  strong.  Ten 
nmrkk  of  rent  Were  granted  to  husband  and  wife ;  and 
if  she  survived,  she  was  to  have  40s;  rent ;  (md  if  the 
bnsband  survived,  he  was  to  have  40;.  rent  The  wife 
survived ;  and  if  she  should  have  the  ten  marks  or  the 
401.  was  the  question.  And  upon  adjournment  from 
the  assises  into  bank,  it  was  held  she  should  have  the 
ten  marks ;  becausic  the  words^  that  she  and  her  husband 
sfabtdd  have  ten  marks^  were  not  restrained  by  the  sub- 
sequent word^  that  she  should  have  40i.,  it  not  beidg  said 
that  she  should  have  the  40^.  and  no  more.  In  Dtf*  1 9. 6. 
lessor  covenanted  that  lessee  should  Iwve  thorns  for 

hedges 
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hedges  growing  on  the  land)  by  lussignment  of  lessor'^  18S9^ 
bailiff;  and  whether  the  lessee  miffht  take  the  thorns  ^  „  ,  ^ 
without  sudi  assignment,  was  the  question.  And  it  Cakdioan  - 
seemed  to  Baldwin  and  Fitzheibert  that  be  might)  be-  AsviTAdlt 
cause  the  law  gave  him  the  right  by  implication  in  the 
lease.  Lord  i/oior/'s  second  reason  is  this,  that  .the 
covenant  on  the  Earl's  part  had  its  necessary  use,  though 
it  worked  nothing  in  the  restraint  of  the  time  for  felling ; 
for  it  gives  power  to  d%  and  make  saw-pits,  and  square 
the  timbers  there^  which  the  grantee  could  not  have 
done  without  such  spcciaF warrant.  And  it  contained,^ 
a  general  warranty,  th^t  the  grantee  might  take  tb^ 
timber  without  the  interruption  of  any  person  or  per*, 
sons  whatsoever.  Apply  botli  these  reasons  to  the  case, 
in  question :  first,  the  exception  here  is  by  tenant  in  fee,^ 
to  himself  and  his  heirs ;  it  therefore  retains  the  coals 
in  him  and  bis  heirs  in  fee-simple,  with  power  incident 
and  implied  (as  they  are  absolutely  excepted)  for  him,  bUi 
heirs,  and  assigns,  to  take  them  away  when  they  will:  md 
thispcmoer  cannot  he  restrained  by  a  special  power  given  in 
the  affirmative.  As  to  the  second,  the  special  power  here 
also  hath  its  necessary  use,  for  it  goes  beyond  the  inci- 
dental power  which  the  laV  w6uld  imply.  The  incidental 
power  would  warrant  nothing  beyond  what  was  strictly 
necessary  for  the  convenient  working  of  the  coals ;  it 
would  allow  no  use  of  the  surface,  no  deposit  upon  it 
to  a  greater  extent  or  for  a  longer  duration  than  should 
be  necesmry,  no  attendance  upon  the  land  of  unneces- 
sary persons.  It  would  be  questionable  at  least,  whether 
it  would  authorise  a  deposit  upon  the  land  for  the  pur- 
poses^ of  sale,  and  whether  it  would  justify  the  intro- 
duction of  purchasers  to  view  the  coals.  The  express 
power  gives  great  latitude  in  these  respects.    It  author- 

P  ?  ises 
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182S.       ises  Sir  Thomas  and  his  bcirs,  nt  their  will  and  pleasure, 
'  -    to  dig  pits  and  sough,  to  sell  and  carry  away,  or  other- 

CARrxGAH  wise  to  dispose  of.  It  removes  the  question,  upon  the 
AftxiTAQB.  making  a  new  pit  or  sough,  whether  such  pit  or  sough 
was  necessary  :  it  allows  the  selling  and  carrying  away, 
or  otherwise  disposing  of;-  and  consequently  warrants  a 
deposit  and  continuance  upon  the  land  for  the  purposes 
of  sale,  and  authorises  the  introduction  of  customers  for 
the  purposes  of  sale.  It  has,  therefore,  its  necessary 
use^  in  the  language  of  Lord  Hohart^  though  it  work 
nothing  in  restraint  of  the  incidental  right  which  Sir 
T.  D.  and  his  heirs  would  otherwise  have  had.  This 
case,  therefore,  is,  as  it  seems  to  me,  a  strong  authority 
against  the  point  for  which  the  plaintiff  contends,  the 
narrowing  and  restraining  the  general  exception  by  the 
words  of  the  express  power;  and  the  case  oF Hodgson  v. 
Field  (a)  is  also  a  strong  authority  to  the  same  effect. 
There,  liberty  was  granted  to  carry  a  sough  to  a  colliery, 
and  to  make  two  sough  pits  in  given  paits  to  carry  up  the 
tail  of  the  sough :  those  pits  were  accordingly  made ;  and 
after  some  time  a  new  pit  being  necessary  to  repair  the 
sough,  the  grantee  made  it,  and  trespass  was  brought 
against  him.  It  was  urged  for  the  plaintiff  on  demurrer, 
that  the  special  privilege  of  making  the  two  pits  in  the 
places  specified  superseded  the  right  to  make  any  other 
pits :  but  the  court  held  clearly  that  it  had  no  such 
effect ;  that  the  right  of  repairing  was  incident  to  the 
grant;  and  that  as  it  was  not  specially  restrained,  the 
grantee  was  entitled  to  do  whatever  was  necessary 
for  such  repairs ;  and  the  pit  in  question  being  ne- 
cessarv,  the  defendant   was   warranted   in   making  it. 

(a)  7£atf,€l5. 

But 
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But  whether  (he  express  liberty  in  this  case  has  or       18SS. 


The  £arl  of 


has  not  restrained  the  incidental  right,  we  are  of 
opinioUj  that  upon  the  true  construction  of  the  deed,  Cardigait 
even  if  we  are  at  liberty  to  assume  that  the  plea  stated  a&mitaqi, 
its  very  words,  the  express  liberty  is  still  a  subsisting 
liberty ;  and  that,  under  that  liberty,  the  first  justifi- 
cation may  well  be  supported.  It  cannot  be  collected 
from  the  feoffment  that  it  was  the  intention  of  the  parties 
to  limit  and  restrain  the  liberty  to  the  period  that  the 
Fandey  demesnes  should  continue  in  the  heirs  of  Sir 
Thomas  in  a  course  of  descent.  To  restrain  what  is  primA 
&cie  unlimited,  the  words  should  be  plain  and  the  inten- 
tion clear.  The  limitation  in  the  express  power  in  this 
case  is,  during  the  time  that  Sir  Tkpmas  D.  and  his  heirs 
should  continue  owners  and  proprietors  of  the  demesne 
lands  oiFmydei/s  and  the  question  immediately  occurs, 
what  is  meant  by  the  expression  ^  Sir  Thomas  Z).  and 
his  heirs^"  If  these  words  are  used  tn  the  most  restrictive 
sense,  the  liberty  would  end  the  moment  the  demesnes 
were  divcitcd  from  a  course  of  descent;  and  what  the 
law  generally  leans  against,  viz.  a  restraint  upon  alien- 
ation, would,  without  any  very  clear  motive,  be  encou- 
raged. The  moment  a  settlement  or  a  devise  was  made, 
the  course  of  descent  would  be  broken,  and  the  liberty 
would  cease.  Can  any  rational  ground  be  suggested 
for  such  a  provision  ?  If  the  object  were  to  secure  the 
working  out  the  mines  within  some  reasonable  time, 
why  not  specify  the  period?  why  leave  its  continuance 
to  an  event  which  might  not  happen  for  many  gener- 
ations, or  might  occur  within  the  shortest  space?  why 
put  so  capricious  a  check  upon  the  ordinary  alTange- 
ments  applicable  to  estates?  If  the  word  <* heirs"  is 
used  in  this  sentence  in  its  ordinary  extensive  sense, 

P  3  and 


f  t4  OASES  iM  TRINITY  t^RM 

J8'i3.      and  in  the  sense  in  whioli  ii  would  primA  fiiclc  be  tak^n 
>   '  in   the  exception,   to   Sir   Thomas  and   his  heirs,    it 

^AamoAv  votild  include  assigns  as  well  as  heirs;  the  express 
AwSrtMr,  P^^^^  wquld  continue  as  long  as  the  coals  and  the 
demesnes  belonged  to  tli&same  person,  whether  by  de- 
scent from  Sir  Thomas  or  by  purchase,  and  would 
therefore  still  be  a  subsisting  power;  and  it  is  in  this  ' 
sense,  we  are  of  opinion,  the  words  were  intended  to  be 
used.  The  stress  laid  in  the  argument  upon  the  in- 
sertion of  the  word  ^^assigns"  in  some  parts  of  tliis  feoff- 
meatf  and  the  omission  of  it  in  others  (assuming  that 
the  pleas  9tato  the  very  words  of  the  feoffment)  appears 
to  us  to  furnish  no  solid  or  safe  ground  to  regulate  our 
decision,  it  is  inserted  in  the  exception  as  to  the 
tithes ;  but  it  is  uselessly  inserted  there.  Without  that 
word  the  exception  would  have  enured,  not  merely  to 
Sir  Thomas  and  bis  heirs,  but  to  bis  and  their  assigns. 
It  is  omitted  in  the  exception,  as  to  the  cooi :  it  was  un- 
necessary there ;  and  why  may  not  the  framer  of  the  deed 
have  credit  for  knowing  that  it  was  useless?  Is  it  a  safe  rule 
of  construction  to  say  that  the  introduction  of  an  useless 
mord  in  one  dause  and  the  omission  of  it  in  another  will 
justify  the  putting  difterent  constructions  upon  the  two 
fdaufi^s  ?  Because  w  unless  word  is  inserted  in  one  clause, 
is  U  necessary  to  insert  it  in  every  other  which  is  in- 
t^d^  tn  have  the  same  effect?  There  are,  however, 
Qtbcr  parts  pf  this  feoSment,  which  shew  bow  un- 
9a(e  it  inroiild  be  tp  net  in  this  casQ  upon  the  on)i8sion  or 
IDfierlion  of  the  word  *^  asj»igns."  The  liberty  of  work- 
ing is  to  extend  to  Sir  Thomgst  atid  hh  heirs,  and  his 
and  tfieir  as^ign^  and  servaiUs,  and  compensation  is  (p  be 
be  made  for  the  damage  to  bie  done ;  b^t  tbougl^  tj^e 
dmAgP  m#y  be  done  by  tj^  a^sign^e  of  Sir  Thorny  or 
^  his  heirs,  there  is  no  provision  in  terms  for  satisfaction 

by 
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by  such  assignee,  bat  the  satis&ction  is,  according  to  iSfS* 
the  words  of  the  feoffment,  to  be  by  Sir  Thomas  and  ^r..' 
hb  heirs.    Again,  satisfaction  is  to  be  paid  to  the  Earl,      Cardmav 

agabut 

hill  heirs,  aqd  as^gn^  but  fpp  what  dan^^gef?  fof  such     Abxitaos. 

damages  as  h^  ahcf  ilu  iieirs  should  suAt^ln*     So  that  if 

the  Earl  were  to  alieirfb  fee,  and  his  alienee  were  to  sus- 

tam  damiige,  thqf«  ^o^lfl  l)e  no  words,  ifer^  tbp  letter 

tp  faie  ^tier^  tp,  tq  give  him  fiati^factipp,  b^c^Q^e  the 

^pin^ge^  would  opt  b^  np^taiqi^  by  th^  ^vl  qr  hk  M4^» 

Thin  U  &i}$i^t  to  4hew  that  np  Sftfi?  reUapce  f^i^s  ))e 

placed  upon  (be  insertion  or  omission  of  th^  ftrpird 

f«wlgn0,"  wd  furpish^  grpiind  fer  suppq^ipg  ^{it  tbe 

wonl  '^  hjeirs?*  is  .used  ip  its  larg^  ^^nse,  fo  as  tg  fu- 

clpd^  fissigns.    Upqn  the  i^fiple,  there&r^  if e  f^^  pf 

WIpiQRt  (bat  the  defendant,  i/fx.  ArmHage,  if  eptit}^  to 

^e  (cpals:   ^nd  if  lie  is  i^i  pntiUed  to  th«  inpi^entfd 

?)gb(  of  getting  theni,  we  think  tb^t  b^  if  still  entitled  to 

;be  liberty  expressly  re^prve^  by  t^e  fisoffmenty  bpc^Rie 

H^  defcg^ilfml^  to  ^bpm  t\\%  cp^U  belQng»  i#  also  QWni$r 

of  the  deme#pes ;  apd  thougb  thpy  havp  not  pomp  to 

Um  by  defipent  from  Sir  Jianiiflh  WP  f^fP  pf  ppipipo  th^t 

the  liberty  is  not  confined  to  those  who  take  by  descent, 

bp(  ppufps  al^  to  t^osc  ^\iq  takp  by  purcfiase.    TltP 

j^pnjPj^uenp^  is,  t^^  upon  both  the  pleas  t)icrp  jfi^^  bp 

judgmenffor  the  defeijdant 

Judgmept  foi;  4efend9Qt« 

See  in  S  erwt^tDi^^  tit.  ziiL  e.  8.  j.  6,  7,  S.  tlie  caiM  when  pr^ 
i9i»f  bavuig  *i*  interest  in  a  eondition,  or  iff  |^e  land  to  which  it  n^ei| 
n^j  perfoiiii  the  ppn^ition,  pUthougb  nqt  nemef  in  \^ 
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Earl  of  St.  Germains  against  Willan  and 
Another,  Executors  of  X  Willan. 

2tld^b^deii.  C^^*^^^^*^  ^^  ^^  indenture,  whereby  the  plaintiff 
tare  to  ^.  (de-  demised  to  J.  WiUan  (the  testator)  certain  premises, 

fendants' tea-  ,«• 

utor),  certain     to  bold  from  the  29th  of  September,  1 809,  for  eleven  years 

premises  to  , 

hold  for  ele?en  thence  ncxt  ensuing:   and  J.  W.   covenanted  that  he 

S9th  of  Septn^  would  not,  during  tlie  lease,  sell  or  convey  away  from 

m^nted,'^'  *®  premises  any  of  the  straw,  which,  during  the  thereby 

2?JJ°P^2^  leased  term,   should  grow  upon  the  premises,  except 

wwiidnotjdur-  wheat -straw  and  rye-straw,  or  sell  or  convey  away  any 

■eU  or  coDTey  of  the  duuff,  which,   durinff  the  thereby  leased  term, 

•way  from  the   .  °  °  "^ 

pmiues  any  of  should  arise  from  the  said  premises,  except  tliedunc,  &c. 

the  straw  which,  ,       ^    ,  «  .       ,       ,  ?\ 

during  the  niade  of  the  straw,  &c«  grown  m  the  last  year  before 
■houldgrow  the  expiration  of  the  term  thereby  leased,  which  be, 
^an,^^eurot  •''  '^•»  ^^^^^  Xenve  in  the  yards  belonging  to  the  farm- 
f^r^e^  V  houses,  on  or  before  the  first  day  oi  May  in  such  last 
and  that  for       year,  for  the  plaintiff  or  other  person  next  entitled  to  the 

every  load  of       "'  '^  * 

hay,  wheat- 
straw,  and  rye-atraiW9  which  should  be  sold  or  removed  off  from  the  premises  during  the 
therAjf  letued  term,  he  (J?.)  would  bring  back  a  cartload  of  dung ;  and  plaintiff  covenanted 
that  it  should  be  lawful  for  B>  to  have  the  use  of  the  barns,  &c.  for  receiving  his  crops  of  corn 
and  hay  which  should  grow  upon  tlie  premises  in  the  last  yesr  before  the  end  of  the  teim 
thereby  granted,  and  for  certain  other  purposes,  until  the  1st  day  of  May  next  after  the 
expiration  of  the  said  term,  without  paying  any  rent  for  the  same.  The  fourth  breach 
assigned  was,  that  B,,  during  the  iaid  leased  term,  to  wit,  on  September  30th,  1820,  and  on 
dkfen  other  dayt  behoeen  thai  day  and  May  1st,  1 831,  did  remove  off  from  the  premises  large 
quantities  of  hay,  wheat-stiisw,  and  rye-straw,  without  bringing  back  a  cartload  of  dung  for 
each  load  of  bay  and  straw.  Plea  ta  so  much  of  that  breach  as  relates  to  removing 
hay,  &c.  dtirtRg  the  said  leased  term,  that  27.  did  bring  back  a  load  of  dang  for  •  each  load 
of  biiy,&e.  removed;  and  denMrrer  to  the  residue  of  that  breach.  Joinder  in  demurrer. 
Befondants  also  pleaded  to  all  the  breaches,  except  the  fourth ;  and  to  so  much  of  that  as 
related  to  removing  bay,  &&  ditrwig  the  said  leased  term,  a  release  of  all  causes  of  action, 
except  sadi  as  plaintiff  had  in  respect  of  B>  not  bringing  back  to  the  premises  manure  for 
the  hay,  &c.  removed  after  the  39lh  €€  September,  ISSa  Demurrer  and  joinder :  Held, 
that  the  plea  to  the  fourth  breach  answered  the  whole  of  tliat  breach,  and  that  therdbre  the 
demurrer  to  the  residue  was  bad :  Held  also,  that  the  leased  term  continued  for  certain 
purposes  untU  the  1st  of  May,  ISSl ;  so  that  the  release  did  not  extend  to  all  acta  of 
removal  done  during  the  leased  term ;  and  therefore  the  plea  of  release  did  not  answer  so 
noch  of  the  Iboith  broMfa  as  it  affected  to  answer,  and  being  bad  in  part  waa  bad  in  totou 

possession 
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possessicm  of  the  premises;  and  that,  for  every  load  of       18S8. 
hay,  wheat-straw,  and  rye-straw,  which  should  be  sold  ^ 

or  removed  oflF  from  the  premises  during  the  thereby   &•  G«»»"i»« 

agoiiui 

hosed  term,  lie,  J.  W*j  should  and  would  bring  to  the  Wii&av. 
premises  one  large  cartload  of  rotten  dung,  or  other 
good  and  proper  manure,  and  spread  the  same  in  an 
husbandlike  manner.  And  the  plaintiff  covenanted, 
that  it  should  be  lawful  for  the  testator  to  have  the  use 
of  the  barns,  &c.  for  the  receiving  of  his  crops  of  corn, 
grain,  and  hay,  which  should  grow  upon  the  premises 
in  the  Inst  year  before  the  end,  expiration,  or  sooner 
determination  of  the  term  thereby  granted,  and  for 
thrashing  out  the  said  crops  of  corn  and  grain,  and 
for  spending  of  the  straw,  hay,  and  stover  which  should 
arise  therefrom,  with  cattle,  (wheat-straw  and  rye-straw 
excepted,)  until  the  first  d^  of  May  next  after  the  ex- 
piration of  the  said  term,  without  paying  any  rent  for 
the  same;  he,  the' said  testator,  leaving  all  the  muck, 
&c.  arising  from  such  corn,  grain,  and  hay,  for  the  use 
of  the  persons  entitled  to  have  the  premises  imme- 
diately expectant  on  the  determination  of  the  said  lease. 
Breaches  :  First,  that  the  testator  i/t<ri>fg'  the  said  lease, 
and  before  the  1st  day  of  May,  iS21,  to  wit,  on  30th  of 
September,  1820,  and  on  divers  days  between  that  day 
and  May  1st,  1821,  did  sell  and  convey  away  from  the 
premises  a  large  quantity  of  straw,  not  being  wheat- 
straw  or  rye-strawj  which  grew  upon  the  farm.  Secondly, 
that  J.  JV.f  durifig  tlu  said  lease,  to  wit,  on,  &c.  (as 
before)  did  sell  and  convey  away  a  large  quantity  of 
dung,  which  arose  and  was  made  on  the  said  leased 
premises.  Thirdly,  that  a  large  quantity  of  dung,  &c. 
was  made  in  the  last  year  before  the  expiration  of  the 
term  leased  by  the  said  indenture;  but  that  J.  ^  did 

not 
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1828.  not  l^aye  it  i^  the  yfir^s  belpngiiig  to  t}i^  f^rfn^lious^ 
~~  for  tbe  use  of  the  persons  next  entitlefl  tq  the  po«se^^ion 
&.  GmuMAms  of  the  premiee^,  FoartbIy»  thfit  J^  W.  di<)>  durif^'^the 
Waun.  md  leased  tenny  to  lyiti  qn  September  SQth,  1320^  und 
.  on  divers  otbi^r  d^ys  between  thi^t  day  and  M^  1st,.  1 93  U 
femove  off  frpm  the  pr^ipises  l#rg^  quaptiti^,  to  ivit, 
10,000  loads  of  hay,  10,00Q  loads  pf  ivheat-^traWf  wd 
'  )  0,000  loads  of  rye-straw,  which  bad  grown  pn  the 
premises  during  the  teripj  yet  di4  no)  bring  ba^Dk  ft 
large  cartload  pf  rotten  duqg  for  e^pb  lofid  of  hay  and 
straw.  Fifthly,  that  alfliougb  J.  fV.  had  the  use  of  the 
barns,  3^c.  pntil  Mfy  I  st^  next  after  thf  expiration  of  the 
said  term ;  and  although  a  great  qufintity  of  pat-strawi  p^^ 
9traW|  ^ay,  ^d  clover,  did  grow  apd  arisp  uppn  the  pre- 
mises, from  ivhicb  ii  great  quan^^y  pf  dung  was  made,  yet 
be  did  not  leave  tb^  same  upon  tbe  preiinises  for  tbe  nse 
pf  tbe  person  entitled  to  them  immediately  on  the  deter* 
ipinaMon  of  the  sai4  lease.  Pleas  tp  4rst  &nd  secop4 
breacb,  denying  that  J.  W*  did  fhe  acts  allegefl ;  tp 
third  br^ch,  that  he  did  leave  the  dung  in  the  &nn- 
y^cjs,  for  the  u^  of  the  pe|rspn  entil^le^y  a;  ip  tbe  in- 
dex^ture  mentioned.  Foyrth  ple§,  ^o  so  mgcb  of  d^e 
fpqrth  breach  as  ^elates  the  removing  off,  by  «7.  f^, 
during  the  said  lea^d  term,  from  th.p  said  premises,  the 
saji4  quantities  of  bay,  &c.  ip  that  breach  mep|i(Hiec|i 
l^bicb  had  grown  on  tbe  said  premises,  during  tbe  said 
term,  that  J.  W.  4id  bring  to  tbe  said  premises  one  large 
cartload  of  rotten  dun^^  for  every  load  of  hay,  (ScCf  so 
removed,  dwing  the  said  leqsed  fermi  and  demurrer 
to  the  residue  of  that  breach*  ^ifth  pl^  as  to  la^t 
breach,  that  J.  W*  did  leave  the  quipti^ies  of  dwg,  &c* 
therein  maitipx;|jed,  for  tbc^  persop  ne^  entitle  tp  ^e 
pranises,  ^i^if^kag  fp  tk^  in^efitai^    Si;^tb  plefb  to. 

.  first, 
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first,  setondj  third,  fifth,  and  tbal  part  of  fourth  b/eaoh       1823. 

vfaich  relates  to  the  reoiovkig  of  boy,  &c.  dttring  the 

iaid  leased  ierm^  a  release  of  all  causes  of  action,  claims,  St.  g%%uavm 

f'gaiust 

kc^  except  such  claim  as  plaiatiff  had  in  respept  of  Wjllak. 
J.  W.  sot  bringing  back  to  the  premises  dung  and 
manure  for  the  hay,  ftc.  removed  after  the  29th  day  of 
SepiembeTf  1820.  Refriication,  taking  issue  on  the  first 
five  pleas ;  joinder  in  demurrer  to  the  fourth  breach,  and 
general  demurrer  to  sixth  plea.  JoHider  in  demurrer 
to  that  plea« 

F.  PoBodcy  for  Uie  defendants.  There  lease  is  a  sufi- 
cteiit  answer  to  the  first,  second,  third,  and  fifth  breaches. 
The  only  question  is,  whether  it  be  ao  answer  to  that 
part  of  the  fourth  breach  to  which  it  is  pleaded. 
\Bayley  J.  If  it  is  not  an  answer  to  that,  it  is  bad  as 
to  all*]  *  The  breaches  are  in  their  nature  several ;  and 
the  plea  of  release  may  be  cwsidered  as  a  separate  plea 
to  each  respectively,  although  it  ia  not  set  out  seyeral 
times  oyer.  The  fourth  breach  is,  for  not  bringing  back 
a  load  of  manure  for  every  load  of  hay,  wheatrstraw, 
and  rye!>straw,  carried  ofi^  the  farm  during  the  leased 
term.  Now  the  lease  contemplated  the  ending  of  the 
term  on  the  39th  of  September 1 1620,  and  merely  gave 
a  licence  to  use  the  premises  subsequently  to  that 
date.  There  was  no  engagement  to  spend  whe{it-straw 
and  rye-straw  on  the  farm ;  that,  therefore,  might  be 
carried  away:  and  there  was  no  obligation  to  bring 
back  manure  for  that  which,  was  carried  away  after 
the  expiration  of  the  term.  The  sixth  plea  is  tbene- 
fore  good ;  and  on  the  demurrer  to  part  of  the  fourth 
breach,  the  defendants  are  also  entitled  to  judg- 
ment.   The  words  leased  term^  in  that  breach,  being 

under 
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1828«       under  a  videlicet,  would  not  confine  the  proof  to  the 

29tli  oiSeptembety  1820;  but  the  plaintiff  has  no  right 

£wl  of 
Sc.  GsKMAiMs  of  action  for  that  which  his  breach  charges,  if  done 

Vhuj^.      After  that  time.     The  defendants,  therefore,  could  not 

take  issue  upon  the  whole   of  the  breach,  but  were 

obliged  to  demur  to  that  part  of  it  which  would  have 

let  in  evidence  of  acts  done  after  the  expiration  of  Ae 

term  granted  by  the  lease. 

Bayley  J.  It  is  a  well-known  rule  of  pleading,  tliat 
if  a  plea  does  not  answer  all  that  it  professes  to  answer, 
it  is  altogether  bad.  If  then  this  plea  of  release  is  in- 
sufficient as  to  one  breach,  it  is  bad  as  to  all.  Now  the 
term  granted  by  the  lease  was,  for. certain  purposes, 
to  continue  until  the  1st  o{  May,  1821,  although  for 
others  it  terminated  on  the  29th  of  September^  1820. 
That  a  term  may  be  so  extended  is  clear  from  tlie  cases 
of  Wigglesmorth  v.  Dallison  (a),  and  Beavan  v.  Dda- 
hay.  (b)  If  the  owner  of  land  consents  by  deed  that 
another  person  sliall  occupy  the  land  for  a  certain  time, 
that  is  a  lease.  The  true  construction  of  this  inslrur 
ment  is,  that  the  term  was  not  to  end,  for  every  purpose^ 
unil  the  1st  oi  May,  1821.  The  release  is  not  then  an 
answer  to  all  demands  in  the  fourth  breach,  for  acts 
done  dunng  the  leased  tet^m ;  for  it  is  expressly  limited 
to  such  acts  as  were  done  before  the  29th  of  Sep- 
tember,  1820.  The  sixth  plea  is  therefore  bad  in  toto, 
as  it  does  not  answer  the  whole  of  that  to  which  it  is 
pleaded.  Then  as  to  the  defendants'  demurrer,  the  pica 
to  the  fourth  breach  covered  the  whole  time  as  to  which 
evidence  could  be  given.     If  the  term  ended  on  the  29th 

(a)  [Doug. 201 .  (&)  IN.M5. 

of 
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of  Sq^ember^  1820,  the  plaintiff's  right  could  not  be       1823* 
extended  by  an  all^ation  that  certain   things   were        — — 
d6ne  after  that  time.    The  plea  it,  to  all  acts  done  dur-   Si.  Gehmaths 
ing  the  leased  term;  that  embraces  the  whole  term,  what--      Willak. 
erer  it  might  be.     As  that  plea  answered  the  whole 
breach,   the  demurrer  to  the  residue  cannot  be  good. 
The  defendants'  demurrer  roust,  for  these  reasons,  be 
overmled,  and  the  plaintiff's  allowed. 


HoLROYD  J.  The  leased  ternif  for  some  purposes, 
continued  until  the  Ist  of  May^  IBi^l,  although  for 
others  it  ended  in  Septembery  1820.  The  whole  of  the 
fourth  breach  was,  therefore  answered,  by  the  first  plea 
to  it,  whether  the  term  was  extended  or  not.  The  de- 
fendant's demurrer  is,  consequently,  bad.  As  to  the 
other  point,  I  think  that  the  plea  of  release  is  not  an 
answer  to  that  part  of  the  fourth  breach  which  it  pro* 
fe5»ses  to  answer.  A  vast  variety  of  cases  shew,  that  a 
plea  not  answering  the  whole  that  it  professes  to  answer 
is  bad  in  toto,  whether  it  be  pleaded  to  various  facts  in 
one  count,  or  to  various  counts,  or  as  a  ground  of  de- 
fence for  various  persons. 

Bbst  J.  concurred. 

Judgmcilt  for  the  plaintiff  on  the  demurrer  to  the 
sixth  pica;  and  defendant's  demurrer  to  fourtli 
breach  overruled,  [a) 

Chiily  was  lo  have  argued  for  the  plaintiff. 

(«)  See  1  Wms*  ShuwL  37.  n.  (!.'}•  J^'travia  v.  Slapir,  ffiUoy,  SO, 
Mane  ▼.  James,  mUs,  122. 
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The  King  against  The  Inhabitants  of  Baw- 

BEIIGH. 


The  sutute 
56  6.3.10.159. 
«.  1.  requiring 
that  the  order 
of  justices  for 
the  binding  out 
of  parish  ap* 
prentices  shall 
be  referred  to  in 
the  indenture 
by  the  date 
thereof,  is  com- 
pulsoi^;  and 
therefore  an 
indenture,  ii) 
which  the  date 
of  the  order 
is  omitted,  is 
TOid,  and  no 
settlement  is 
gained  by  serr- 
ing  under  it. 


TT  PON  an  appeal  against  an  order  of  justices  for  th« 
remoyal  of  W.  Pease  from  the  parish  of  fi^,  AMrev>% 
in  the  city  of  Norwich^  to  the  parish  of  Ba/ubergh^  in  the 
county  of  Norfolk^  the  sessions  confirmod  the  order, 
subject  to  the  opinion  of  this  Court,  on  the  followitig 
case.  W.  Pease  was  an  illegitimate  ehild^  born  in  Gfeat 
Meltmiy  in  Norfolk ;  and  by  an  order  of  two  justices, 
bearing  date  the  ilth  day  of  Mty^  1819)  and  made 
under  the  provisions  of  stat.  56  G.  3.  e,  139*9  and  an 
indenture,  not  stamped,  was  bound  an  apprentice.  The 
order  of  justices  was  set  oat  at  length;  and  the  in« 
denture  of  apprenticeship  stated,  that  the  churchwardens 
and  overseers,  by  and  with  the  consent  of  two  justices 
for  the  county  of  Norfolk^  whose  names  were  thereunto 
subscribed,  bound  W.Peeise^  a  poor  child,  as  an  ap- 
prentice, for  the  term  of  seven  years,  &c. ;  but  the 
indenture  did  not  mention  the  date  of  the  order  of 
justices,  nor  did  it  appear  whether  they  signed  the  in- 
denture before  or  after  the  other  parties.  The  parish 
officers  of  Melton  paid  the  master  the  sum  of  10/., 
(which  was  the  premium  stipulated  to  be  paid,  by  the 
indenture)  and  the  pauper  entered  upon  his  apprentice- 
ship, and  served  his'master  at  Bavikergh  for  about  a  year 
and  a  half;  when,  on  his  master's  failure,  he  left  him 
and  came  to  NormkJi. 


Manyatj  in  support  of  the  order  of  sessSdns.     Thfe 
first  section  of  the  56  6.  3.  c.  1 39.    enacts,   that  the 

order 
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order  of  justices  shall  be  detivered  to  the  overseer^  as  1S29. 
the  Warrant  for  binding  the  child  tlpprentioe ;  and  that  — — * 
soch  order  shall  be  referred  to  in  the  indenture  bv  the        ngainsi 

*  The  lobabit- 

date  thereof;  and  that  after  such  order  shall  have  been  '  ants  of 
made^  the  justices  shall  sign  their  allowance  of  such  in- 
denture of  apprenticeship  befcire  the  same  shall  be  exe- 
cuted by  the  other  parties.  This  section  does  not  abso- 
lutely avoid  the  indenture,  but  is  only  directory.  The 
fifth  section  enacts^  that  no  settlement  shall  be  gaiiikd, 
unless  such  order  shall  be  made,  and  stick  allowance  of 
such  indenture  ftball  be  signed  as  hereinbefore  direct^ 
The  object  of  the  statute  wa%  that  parish  apprentices 
should  not  be  bound  without  the  consent,of  two  justices. 
Here,  the  provisions  have  been  substantialLy  complied 
with ;  the  order  was  duly  made,  and  the  allowance  of 
the  indenture  signed  by  the  magistrates.  It  is  not  nc« 
cessary  that  the  allowance  should  be  under  their  hands 
and  seals.  The  eleventh  section  does  indeed  enact, 
that  no  indentures,  by  reason  of  which  any  expense 
shall  be  incurred  to  the  parish,  shall  be  valid,  unless  ap- 
proved of  by  two  justices,  under  their  hands  and  seals ; 
but  that  section  applies  to  cases  where  the  parish  officers 
help  the  parent  to  bind  out  the  chikl,  and  not  where  the 
whole  expense  falls  upon  the.  parish.  Here^  the  parish 
officers  paid  the  whole  10/.  As  to  the  objection,  that  it 
does  not  appear  whether  the  magistrates  signed  the  in- 
denture before  the  other  parties,  it  is  sufficient  to  say  that 
every  thing  must  be  presumed  to  be  rightly  done  unless 
the  contrary  appear.  The  statute  of  the  5  Eiiz.  c.  4.  s.  2m. 
ditects  that  the  binding  in  such  cases  as  arc  within  that 
act  shall  be  for  seven  years;  atid  section  41.  declares 
that  all  indentures  otherwise  than  is  by  that  statute  or- 
dained, shall  be  clearly  void  in  law  to  all  intents  and 

purposes: 
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llie  KiKO 
againtt 
The  Inhabit- 
ants of 

Bawbekgv. 


purposes :  yet  a  binding  for  four  years  confers  a  settle^ 
ment,  because  the  indenture  is  not  absolutely  void,  but 
only  voidable  if  the  parties  themselves  think  fit  to  take 
advantage  of  it.  SL  Nicholas  v.  St.  Peters,  (a)  Bex  v, 
Evered.  {b)  In  like  manner,  this  indenture  might  be 
voidable,  but  was  not  absolutely  void;  and  therefore 
service  under  it  conferred  a  settlement. 


Bobinson^  contra,  was  stopped  by  the  Court, 

Baikley  J.  I  am  of  opinion  that  this  indenture  is 
void,  and  consequently  that  no  settlement  was  gained 
in  the  parish  of  Bcnobergh.  The  statute  of  the  56  6.  3. 
c.  ]  89.  has  introduced  a  variety  of  new  regulations  as  to 
the  mode  of  binding  out  parish  apprentices.  It  requires 
that  the  child  shall  be  carried  before  two  justices,  and 
they  are  to  enquire  into  the  propriety  of  binding  such 
child  apprentice  to  the  person  to  whom  it  shtill  be  pro-^ 
posed  by  the  overseers  to  bind  him ;  and  if  the  justices 
shall,  upon  the  enquiry,  think  it  proper  that  the  child 
shall  be  bound  apprentice  to  such  person,  the  statute 
then  enacts  that  the  justices  shall  make  an  order,  de- 
claring that  such  person  is  a  fit  person  to  whom  the 
child  may  be  bound  as  apprentice,  and  shall  thereupon 
otder  that  the  overseer  of  the  place  to  which  the  child 
shall  belong  shall  be  at  liberty  to  bind  such  child  ap- 
prentice accordingly ;  which  order  shall  be  delivered  to 
such  overseer  as  the  warrant  for  binding  such  child  as 
aforesaid,  and  such  order  shall  be  referred  to  by  the 
date  thereof  and  the  names  of  the  said  justices,  in  the 
indenture  of  apprenticeship  of  such  child ;   and  after 


(a)  Burr.  S.  C  91.     S  Soli.  363. 


(6)  lB<m.S54. 


such 
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such  order  shall  have  been  made,  such  justices  shall  sign       ^  ^^^* 
their  allowance  of  such  indenture  of  apprenticeship      ^y^^  ^^^^ 
before  the  same  shall  be  executed  by  any  of  the  other    rrh^^^JJ^jt, 
jNirties  thereto."    The  statute  requires  specifically  that       •^oi 
the  order  should  be  referred  to  by  the  date ;  and  the 
object  of  thai  might  be,  that  the  order  might  be  found 
with  facility  at  any' future  period.    The  statute  then 
requires  that  the  justices  shall  sign  the  allowance  of  suqh 
indenture.    Now,  the  word  ^'  such"  is  not  immaterial « 
and  the  reference  to  the  order  by  date  is  cither  direc- 
tory onlyj  or  it  is  of  the  essence  of  the  indenture.    I  am 
of  ojHnion  that  it  means  such  an  indenture  as  was  before 
required,  liz.  one  containing  the  date,  of  the  order  of 
justices.    .Thf  fifth  section  then  enacts^  tliat  no  settle- 
ment shall  be  gained  by  any  diild  who  shall  be  bound 
by  the  officers  of  any  parish,  &c^  by  reason  of  ^  suoh 
apprenticeship,  unless  such  order  shall  be  made^  and 
such  allowance  of  such  indenture  shall  be  signedas  iher^  . 
inbefore  directed*    There  must,  therefore^, be  an  allow* 
ance,  not  of  such  indenture,  but  of  such  jndentare  as 
was  thereinbefore  directed,  viz.  of  one  referring  to  the 
order  of  justices  by  the  date  thereof.    I  doubt  whether 
the  eleventh  section  applies  to  such  a  case  as.  the  preeenl^ 
or  whether  it  applies  on|y  to  sucb  cases  where  thabinding 
is  by  the.  parents,  and  not  by  ibe  overseers;  but  I  am . 
clearly  of  opinion  that,  construing  the  first  and  fifth 
aectipns  together,  this  indenture  is  void,  and  that  <no 
settlement  was  gained  in  the  parish  of  Bawierg/i  by  the 
service  under  it.. 

Best  J.  The  first  and  the  fifth  sections  are  to  be 
taken  together,  and  then  there  can  be  no  doubt  that  a 
settlement  was  not  gained  in  the  parish  of  Bavclferghf  be- 

Vol.  II.  Q  cause 
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1 823.  capse  in  the  indenture 'the  order  qF  the  jastioes  was  not 

rj^i^^g  referred  to  by  the  date.    Such  indenture  mean^  the  in- 

_^ig*I*J*.^  denture  before  spoken  of. 
•AC*  of  Order  of  sessions  quashed. 

BAWtgMM.  * 


The  Kino  against  Mosley,  Bart. 

dke^  od^  U  P^^  *°  appeal  against  a  rate  made  on  the  defend- 
fird  PoUoe  ant  under  the  Manchester  and  Salfbrd  police  act, 

e.  69.  rata        82  G.  3.  c.  69*9  in  respect  of  <*  market  sites,  streets, 

WV0  to  b6  miids 

upon  •<  the  lands,  and  tenements,  at  the  market-place,  Skude-hiUf 

capicnof  aU  Smiih^door^  and  at  various  other  streets  in  Manchester^ 

JJJ^^J^UJl^  and  the  tolls,  dues,  rates,  and  profits  in  respect  thereof/' 

odlm^^aiu  '^^  sessions  confirmed  the  rate,  subject  to  the  opinion 

•ubles,  ccMcfa-  crfthe  Court  on  the  following  case.    **  The  assessment 

homes,  braw-  ° 

hoiiMi»  ond       and  rate  appealed  against  were  duly  made  and  allowed 

other  buUdiiigi,  ^ 

ntrdent  or  gu^  according  to  the  requisites  of  the  act.     The  markets  for 

cwn-ffrouiidsy 

and  oiker  tene-  which  the  rate  was  imposed  are  held  in  the  several 

within  the  places  named,  which  are  public  streets  in  Manchester^ 

fmd&  K^-  and  the  public  have  a  right  to  pass  and  repass  over  the 

th^fAe^er  **™®»  subject  to  the  right  of  holding  the  said  markets 

k^^^fcwti"^'  **y  ^**«  *^PP®^'*"^     The  appellant  is  lord  of  the  manor 

streets  of  jr.,  qt  Manchester,  and  owner  of  the  markets  there,  aind  of 

in  which  Twi- 

otti  sftidcs  all  the  waste  lands  withia  the  manor.  The  emoluments 
to  tslc,  by  per-  received  by  him  arc  collected  by  and  paid  to  him,  from 
Mm  for  thZ''^  ^6  persons  using  the  said  markeU  and  the  sites  thereof, 
hSr^my '  ^^  ^^^  privilege  of  exposing  to  sale  there  the  commo- 
£f!rr^^  dities  in  which  they  deal.  The  baskets,  sacks,  tub%  and 
not  the  occupier  stalls,  used  by  such  persous  in  the  said  markets,  are 

OK  OfSn^fflM^ 

within  the 

nesniog  of  the  act ;  and  therefore  was  not  liable  to  be  rated  in  respinrt  of  the  profits  of 

f  ucb  narhets. 

provided 
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provided  by  themselvesy  and  are  either  carried  by  them,       1883* 
or  are  placed  upon  the  pavement  of  the  said  markets,     Hie  kiir« 
but  are  not  fastened  to  the  ground.  jS^"^^ 

Jl  Williams  and  Starhie,  i|i  support  of  the  order  of 
sessions,  contended  that  the  word  tenement^  as  used  in  the 
act  in  question,  was  large  enough  to  embrace  the  sutgect- 
matter  of  this  rate.  But  the  Court  said,  that  the  meaning 
of  the  word  tenement^  as  used  in  this  act,  had  been  under 
their  consideration  on  a  former  occasion ;  and  that  they 
were  satisfied  that  it  was  intended  to  be  applied  to  those 
«  thmgs  only  which  were  ejusdem  generis^  with  those  par* 
ticularly  enumerated,  and  was  not  intended  to  be  used 
in  the  larger  sense  sometimes  given  to  it;  that  the 
subject  of  the  present  rate,  not  being  of  the  same  nature 
as  any  of  the  descriptions  of  property  specified  in  the 
act,  was  not  liable  to  be  rated  ;^  and  that  the  order  of 
sessions  confirming  the  rate  must  therefore  be  quashed. 

Order  of  sessiotis  qnashed(a) 

Littleddle  and  Park  were  to  have  argued  against  tlie 
rate. 

(a)  See  Met  r.  Ompan^  if  MikMhedef  Wai»  H^tks,  sate,  fA  I. 


Q« 
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The  Kino  against  The  Justices  of  the  West 
V      Riding  of  Yorkshire,  (a) 

Mion  ^'Se^     TN  Easter  term  last,  Scarlett  obtained  a  rule  for  a  man- 

G«Mral  lodo-        damus  to  the  justices  of  the  West  Riding  of  York- 
simAct,  ,  .  ® 

(41G.9.C10A.)  shire^  commanding  them  to  enter  continuances  and  hear 

when  <^Tin- 

pUbis  are        an  appeal  under  the  following  circumstiEmces.    The  com* 


publicm^iei  missioner  appointed  by  a  private  act  of  parliament,  1  & 
ontbgr.eom.     j^;^  ^  gj  ^  «  p^^.  jnclosing  lands  in  the  manor  of 


^toftl^  JTAi^/^,  in  the  parish  of  Kirh-heatorij  in  the  West 

^2^^^  Riduig  of  the  county  of  Yarh^'^  had,  pursuant  to  the 

wimiitobe  provision  contained  in  the  41  G.S.  c.  109.  £s.8  &i0^ 

done  j  and  bgr  '^ 

the  tenth  mo-  set  out  a  private  road  over  the  lands  directed  to  be  in- 

tioB»  prtmte 

ntdiaratobe  closed.    An  objection  having  been  taken  to  this  road^ 

to  dw  rae  A  meeting  was  duly  holden,  according  to  the  directions 


of  the  general  inclosure  act,  before  the  commissioner 

J^^^  and  a  justice  of  the  peace,  who,  on  the  1 9th  of  Feb.  1 823, 

■^[jj**^    -^  jointly  made  an  order  that  the  said  road  should  be  dis- 

^"^^^'^^S^     allowed.    Agamst  this  order  the  parties  a^prieved  ap« 

dw  Gcnend       pealed  to  the  next  sessions  for  the  West  Riding  of  York'- 

TncMMPira  Act 

was  radtady       shire  $  but  that  court  refused  to  hear  the  appeal,  on  the 

faZittS^  ground  that  they  had  no  jurisdiction,  the  order  above 


£2h^5L    mentioned  being  final. 

temdnationty 

and  prooaadhigi  of  the  aaid  coaimisuotier  Sfl  were  by  the  said  recited  act,  or  ^hot  act» 
directed  to  be  filial^  bindiog,  and  coocluaite.)  The  ciiministioncr  under  that  act  haTing 
MTout  a  private  load  which  was  otjected  to,  he  and  a  josticr,  upon  hearing  the  coropbint, 
oidcnd  that  the  load  ehould  be  disallowed :  Hdd,  that  the  appeal  againit  such  order  was 
not  taken  away,  because  it  was  not  an  order  of  the  commissioner  alone,  but  of  him  and  a  ' 
jiAtiee  of  peace  ti^gether ;  and  because  the  tenth  secdon  of  the  general  act  does  not  expressly 
aaj  that  the  Older  of  the  oonumssaoner  ihaU  be  final  respecttog  private  roads. 


(a)  This  ind  two  feUowttig  caiM  wen  heard  In  die  term,  but  tm« 
munroidably  t>ott^w«d« 

XAttledaU 
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LiUledale  and  Blackbum  now  shewed  cause.    The        18SS. 
private  act,  1  &  2  6. 4.  c.  31.,  gives  an  appeal  in  those 
cases  only  where  the  acts  of  the  commissioner  are  not       agamtt 

The  JusdoMof 

declared  to  be  final  by  that  or  the  general  indosure  tiw  w.  Riding 

act  (a)    Now,  the  8th  section  of  the  latter  statute  says,  ^  ^^**«'*»' 

that  when  complaints  are  made  against  public  roads  set 

out  by  a  commissioner,  he  and  a  justice  shall  hear  them, 

BudJ&uilfy  direct  what  is  to  be  done.    The  10th  section    ' 

enacts,  that  private  roads  shall  be  set  out,  subject  to  the 

same  provisions  as  are  contained  in  the  eighth  section 

respecting  public  roads ;  the  whole  of  the  latter  sec* 

tion  must  therefore  be  taken  to  be  embodied  in  the 

tenth.     The  proviso  at  the  end  of  the  eighth  section 

shews  clearly  that  the  order  of  the  commissioner  and 

justice  was  in  general  to  be  conclusive;   for  it  pro* 

vides,  that  in  one  particular  case^  viz.  that  of  stopping 

up  a  road  through  old  inclosures,  there  shall  be  a 

ri^t  of  appeal.    That  provision  would  have  been  quite 

unnecessary,   unless   the  order  would,  but  for  tha^ 

have  been  final.    The  construction  now  contended  for 

was  put  upon  this  part  of  the  statute  by  this  Court,  in 

(a)  Tlie iqypcftl  cliiiss0 rafomdto  wss m  foUowi  :'<  And  be  it ftirtbcr  en- 
acted, that  if  any  person  or  perM>ne  ihall  think  hinueif,  henelf^or  themielfei 
aggrieved  by  any  thing  done,  or  omitted  to  be  done,  in  purmance  of  the 
•aid  rcdicd  act,  or  of  this  act,  (eiccpt  as  to  sncb  acU,  determination^  or 
proeeedtngt  of  tbeoid  comquauoner  as  are  by  the  said  recited  act,  or 
this,  directed  to  be  final,  landings  or  condutive ;  and  also  except  as  to 
sttch  claims,  dbjeetionsy  matten^  and  things  as  by  this  act  are  directed  or 
antherised  to  be  ascertained,  settled,  tried,  or  determined  by  the  ▼erdict  of 
a  Jury,)  be,  she,  or  they  may  appeal  to  the  general  quarter  sessions  of  the 
peace  to  be  held  far  the  West  Riding  of  the  county  of  York,  within  Ibur 
f,yf.i^t.  months  nest  after  the  cause  of  compbint  shaU  have  arisen ;  and 
the  said  court  of  quarter  seniona  are  hereby  aothtuised  to  detennine  such 
appeal,  and  to  award  such  ooiti  as  to  them  shall  seem  reisonable;  which 
detcnnination  ihall  be  final  and  coodusiTe^  and  shall  not  be  removed  or 
r  removable  by  ccitiararif  or  any  other  writ  or  process  iVhatMOver.'* 

Q  3  Bejt 
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182S.       Bex  v.  Commissionen  of  t)ean  Indoswre.  {a)    It  may  be 

JT^Zr       urged  that  the  act  gives  an  appeal,  except  \frhere  the  acts 

^   9tm^       of  the  commissioner  are  declared  to  be  final ;  and  that 

1^  ^lltio^  of 

M  w.  Ridlaii  this  was  a  joint  act  of  the  commissioner  and  a  ma- 
gtstrate.  But  the  act  does  not  state  that  the  com- 
missioner must  act  alone  to  be  within  the  exception  from 
the  appeal  clause ;  and  by  the  8th  section  of  the  general 
ittclosure  act,  the  commissioner  and  magistrate  together 
are  finally  to  direct  how  the  roeids  are  to  be  set  out. 
Besides,  the  proceeding  before  the  ma^strate  and  com- 
missioner is  in  the  nature  of  an  appeal;  and  therefore^  to 
bold  that  the  matter  may  be  re-agitated  at  the  sessions, 
would  be  g^ring  appeal  upon  appeal.  That  could  not 
baye  been  the  Intention  of  the  legislature ;  this  rule 
must  ther^re  be  discharged. 

Scarlett,  (with  whom  were  Tindal  and  Alderson,)  con* 
trii  1%e  expression  in  the  8th  section  of  the  general 
inchwure  act  is,  that  the  magistrate  and  commissioner 
shaXi  Jlhatty  direct  what  is  to  be  done.  It  does  not  say 
that  their  order  shall  be  *'  binding,  final,  and  con- 
clusive," which  are  the  words  of  the  exception  in  the 
appeal  clause.  There  is  a  material  distinction  between 
such  expressions  as  was  ruled  by  this  Court  in  the  case 
of  Beat  ¥•  Juices  of  Cumberland,  (b)  Besides,  here  the 
appeal  is  clearly  given  by  the  general  words  of  the 
ai^>eal  (clause,  and  the  only  question  is,  whether  this  case 
fdHs  wlthm  the  exception.  That  ought  Qot  to  be  made 
out  by  inference  alone,  as  it  would  be  by  the  argument 
oa  the  other  side^  For  it  depends  on  inference  merely, 
whether  the  whole  of  the  8th  section  of  the  4!  G.  3. 
c.  109.  be  incorporated  in  the  lOth  section  of  that  act. 

(«)  tM.f  &B0.  (6)  ]  4^.f- C.  64. 

It 
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It  may  be  observed  as  to  that,  that  the  10th  section  con-       1823. 
tains  other  provisions,  not  in  the  8th,  which  weakens  the 
inference.    But  inference  is  not  enough;  the  appeal       agahui 
once  expressly  given,  can  only  be  taken  ftway  by  express  the  w.  Riding 
words.    Bex  v.  The  Commissioners  of  Dean  Inclosure  is 
distipgaisbable;  there  the  appeal  claose  in  the  local  act 
differed  from  the  present    There  the  exception  was, 
*^  other  than  and  except  such  determinations  as  are  by 
this  or  the  said  recited  act  declared  to  be  final/*    Herey 
the  exception  is  only  of  such  determinations  of  ike  eom^ 
missioner  as  are  declared  to  be  finah    Now  this  order 
was  not  a  determinatioTt  of  the  cofmnissioner,  but  of  A 
jostke  and  the  commissioner,  overntKng  the  previous 
determination  of  the  commissioner.    (He  was  then  stop* 
ped  by  the  Court.) 

ABBOit  C.  J<  Thai  certainly  is  so ;  the  exception  in 
the  appeal  clause  of  the  private  act  does  not  mention  aets 
done  by  justices.  Now  the  order  in  question  was  arade 
by  a  justice^  together  with  the  oonmiis8k>ner  appointed 
by  the  act.  Besides,  the  lOth  section  of  the  general  lA^ 
closure  act  does  not  at  all  mention  the  right  of  appeld, 
nor  expressly  make  the  decision  of  the  commisnonte 
6ml  in  the  case  of  private  roads.  Here,  the  right  of 
appeal  is  expressly  given,  and  I  think  we  me  not  war- 
ranted in  saying  that  it  is  taken  away  in  this  case  by 
the  subsequent  exception.  I  thii^k^  therefore,  that  this 
nile  must  be  made  absolute. 

Rideabsohrte; 


^* 
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4Li^  -  ^^^2^  y-^^-^  i?r  MoRWs  against  Jones. 

It  wu  agTMcl  JPVANS  hod  obtained  a  rule  nisi  for  setting  aside  the 

between  the  Z>                        .                      .         ^                . 

grantor  of  tn  Warrant  of  attorney  given  for  secunng  an  annuity, 

^imt!ra,^t  ^  and  the  Judgment  entered  up  thcrcoh,  and  the  writ 

i^oiiiaadTaDco  ^^  elegit  issued  in  pursuance  of  the  judgment.     ITie 

ofmOT^^ITn  affid*^^  ^^   support  of  the  rule  stated,   that  by  an 

ennuity,  (to  indenture  of  the  IstofilfgrV)  1818,  in  consideration  of 

yield  to  the  ^^ 

grantee  7  per  WfiOOL  paid  by  Morns  to  JoneSf  the  latter  granted  to 

cent*  per  en- 

num.)  secured  thc  former  an  annuity  of  M292.,  and  for  further  security 

"^"  lof  executed  a  warrant  of  attorney,  by  virtue  of  which  judg« 


tor'wtemm?'  ^icnt  was  afterwards  entered  up  in  Trinity  term,  58 G. 3.; 
t^^t^  ™..     and  that  for  the  consideration  mentioned  in  the  indcn- 

tluit  for  lecur- 

^°«^""™^'  ture  as  the  consideration  for  granting  the  annuity,  Joties, 
policies  of  m-     bv  another  indenture  of  the  same  date,  assigned  to  Morris 

minnce  already  *    "^  ^ 

effected  on  bis    three  policies  of  assurance  effected  upon  his,  Janets  life, 

life,  should  be 

assigned  to  tbe  to  the  amount  of  the  1 1 ,000/.;  and  that  those  policies,  at 

tl^aTpremi^  the  time  of  thc  assignment,  were  of  thc  actual  value  of 

p^cies  wm  1135/.,  and  would  have  been  purchased  at  that  price  by 

to^w^ose  ^^*  different  companies  with  whom  thc  some  had  been 

h^**^**"**  effected  respectively.    Thc  annual  premiums  upon  these 

able  if  new  po-  policies  amounted  to  659L     If  new  policies  had  been 

licies  bad  been 

effected.    The   effected  at  the  time  when  the  assignment  was  executed, 

amonni  of  the 

annual  sums      the  premiums  would,  by  reason  of  the  advanced  period 

fii^ataram    o{  Jones^B  life,  have  amounted  to  744/.    It  was  stated, 

^"^^^^      that  it  was  part  of  thc  original  contract  between  the 

upon  the  prin- 
cipal sum  adfaneed,  and  the  amount  of  the  annual  premiums  payable  on  the  policies  to 
be  assigned ;  and  in  the  deed  of  grant  this  was  suted  to  be  thc  annuity  granted.  The 
policica  were  assigned  by  a  separate  deed,  and  there  was  a  sUpulation  in  it  that  they  should 
be  re-assigned  to  the  grantor  whenever  he  redeemed  the  annuity.  In  the  memorial,  the 
principal  sum  adTanced  was  stated  to  be  the  consideration  paid,  and  the  annuity  to  be  the 
annual  payment  resenred  by  the  deed,  but  the  assignment  of  the  policies  was  not  men- 
tioned :  Held,  that  it  was  not  necessary  to  mention  the  latter  deed  in  the  memorial,  and 
that  the  principal  sum  advanced  was  properly  stated  to  be  the  consideration  paid  for  the 
annuity. 

parties 
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parties,  that  the  policies  should  be  assigned ;  and  that  it  IB2S. 
was  partly  in  consideration  of  such  assignment  that  Mor-^ 
ris  had  asreed  to  irive  the  11,000/. ;  and  that  no  memo*  ogainst 
rial  of  the  assignment  of  the  policies  was  enrolled  in  the 
Court  of  Chancery.  The  affidavits  in  answer  to  the 
rule  stated,  that  in  181 7  a  proposal  was  made  to  Morris^ 
on  the  part  oijonesy  to  advance  11,000/.  upon  an  an* 
Duity  which  was  to  yield  7  per  cent,  clear,  and  to  be 
secured  upon  landed  estates  of  which  Jones  was  tenant 
for  life ;  and  it  was  expressly  stated,  that  Joneses  life 
was  then  insured  for  ll,0002i,  and  that  the  policies 
would  be  assigned  to  the  graiAee  of  the  annuity,  to  be 
re-assigned  by  him  whenever  the  annuity  was  redeemed. 
The  affidavits  further  stated,  that  in  the  negotiation  for 
the  annuity,  it  was  expressly  stipulated,  that  MotrU 
was  not  to  be  at  liberty  to  surrender  or  sell  the  policies, 
but  that  in  the  event  of  the  annuity  being  redeemed,  they 
were  to  be  re-assigned ;  that  they  were  of  no  pecuniary 
Taluc  to  him,  and  that  he  would  have  refused  to  pur* 
chase  them  if  Jones  had  offered  them  for  absolute  sale. 
In  a  letter  written,  pending  the  negociation  for  the  an« 
nuity,  by  the  solicitor  of  Jcm^s,  and  which  accompanied 
the  abstract  of  his  title  to  the  estate  upon  which  the 
annuity  was  to  be  secured,  it  was  stated,  that  the 
11,000/.  was  to  be  advanced  for  an  annuity  of  7  per 
cent.,  in  addition  to  the  premiums  of  insurance  upon 
Johes*%  life,  upon  which  policies  to  that  amount  bad 
already  been  effected,  and  would  be  assigned  to  the 
party  making  the  advance;  and  the  premiums  upon 
those  policies  were  stated  to  amount  to  651)/. ;  which 
sum,  added  to  770/1,  the  amount  of  the  annuity  at  7  per 
cent.,  made  together  1429/.  The  deed  by  which  the 
annuity  was  granted,  as  well  as  that  by  which  the 
policies  were  assigned,  were  annexed  to  the  affidavits. 

It 
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1 823.  It  appeared  by  the  (bnner,  that  the  annuity  wad  grants 
for  sixty  years,  if  Jones  should  so  kmg  live^  and  charged 

agmnsi  upou  Certain  landed  estates  in  the  county  of  Momumdh^ 
of  whfch  Jonn  was  tenant  for  life ;  and  these  estates 
were  by  the  deed  conveyed  to  trustees  for  ninety-nine 
years,  }£  Jones  should  so  long  livei  upon  trust  for  better 
« securing  the  annuity ;  and  the  ^nuity  was  to  be  re- 
deemable at  three  months  notice,  upon  payment  of 
1 1,559/.,  and  all  arrears  and  costs.  By  the  deed  of 
assignment  it  appeared,  that  two  of  the  policies  had  been 
eflfected  in  Apritf  ISIS,  and  the  other  in  June,  1813  ; 
and  it  was  stipulated,  that  if  Jones  should  redMm  the 
annuity,  Morris  should  re-assign  the  poKcies  to  him* 
It  did  not  contain  any  express  covenant  by  Jones  or 
Morris  to  keep  up  the  insrirance.* 

The  Sdiciior-General  (and  Tindal  was  with  him)  now 
shewed  cause.  The  policies  were  not  purchased  by  the 
grantee  of  the  annuity.  They  were  assigned  to  him  by 
a  different  deed,  as  a  coUateral  security  only  for  the 
payment  of  the  purchase-money,  in  the  event  of  the 
death  of  the  grantor.  The  statute  53  G.  3.  e^\^\.  does 
not  require  that  there  should  be  a  memorial  of  every 
deed  by  which  the  annuity  is  secured,  but  only  of  the 
deed  by  which  it  is  granted.  Now  here  there  is  a  me- 
morial of  that  deed,  and  the  pecuniary  consideration  is 
stated  in  the  memorial,  and  that  is  sufficient. 

Scarlett  and  Evans,  contra.  Tlie  11,000/.  was  not 
the  true  consideration  for  the  grant  of  this  annuity, 
because,  in  point  of  fact,  policies  of  the  then  actual 
value  of  1 135/.,  were  assigned  to  the  grantee  of  tlie 
annuity.  It  is  true,  that  he  did  not  purchase  the 
policies,  but  by  holding  them  he  was  enabled  to  insure 

the 
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the  Kle  of  the  grantor,  at  a  less  annual  premium  than      •  ]823. 
if  he  had  eflfected  new  policies  on   his  life.      It  ap-       "; 

*  *  MOKRIS 

pears  by  the  affidavits  that  the  grantee  saved  by  this  asainst 
arrangement  an  annual  expence  of  85i. ;  that  was  part 
of  his  purchase^  and  the  11,000/.  was  the  consider- 
ation for  that  and  the  annuity.  The  true  consideration, 
therefore,  is  not  stated  in  the  memorial.  They  cited 
S^fne  T.  Vytrian.  [a)- 

AsBom  C*  J.    I  am  of  opinion  that  all  has  been 
done  in  this  case  which  is  required  by  the  SS  G.  8. 
c.  1^1*  5.8.    If  more  is  required  to  prevent  the  mis- 
chieft  contemplated  by  this  statute,  that  must  be  pro- 
vided for  by  a  new  act  of  the  legislature.    The  statute, 
in  one  view  of  it,  is  remedial,  and  in  another  penal,  for 
it  makes  void  all  the  securities.   "When  questions  on'the 
former  onnttity  act  first  came  before  the  Court,  the  act 
was  considered  to  be  wholly  remedial,  but  in  progress 
of  time  the  Court  considered  it  both  penal  and  remedial. 
At  one  time  it  was  thought  that  every  trust  should  be 
set  oat  in  the  memorial ;  but  that  is  not  necessary.  The 
question  now  is,  what  does  the  53  6.  3.  ^.141.  5.  2.  re* 
quire*    It  enacts,  that    '^  within  thirty  days  after  the 
execution  of  any  deedy  &c.  whereby  an  annuity  may  be 
granted,  a  memorial  diall  be  inrolled,  and  that  tl)e  me- 
morial shall,  among  other  things,  contain  the  pectmiary 
consideration  or  considerations  for  granting  the  annuity 
in  the  form  or  to  the  tSSsci  following."    Then  follows  a 
general  form  of  the  memorial,  and  one  of  the  columns  is 
beaded,  '^  Consideration,  and  how  paid  f  and  under  it 
are  the  words  *^  lOOJ.  in  money,  so  muck  in  notes  or  bills 
of  exchai^."  It  appears,  therefore,  both  from  the  words 

(a)  5  Fei.  604.         "^ 

of 


Jovvi. 
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1823.       of  the  enacting  clause,  and  from  the  general  fonn  €( 
"-"•^       memorial  given,  that  the  pecuniary  consideration  is  the 

M0Rftl9 

Hntt  only  consideration  contemplated  hy  the  legislature;  and 
in  this  case  the  pecuniary  consideration  mentioned  in 
the  deed  is  stated  in  the  memorial.  Bat  it  is  said,  that 
the  consideration  for  granting  this  annuity  is  not  truly 
set  out  in  the  memorial,,  inasmuch  as  the  sum  of  11,000/. 
was  paid,  partly  for  the  purchase  of  the  annuity,  and 
partly  for  the  assignment  of  the  policies,  which  had  been 
effect^  some*  years  before ;  and  it  is  urged,  that  the 
grantee  by  such  assignment  actually  derived  a  present 
pecuniary  benefit,  because  he  was  thereby  enabled  to 
insure  the  life  of  the  grantor  at  a  less  annual  premium 
than  he  otherwise  could  have  done.  Now,  when  an 
annuity  is  granted  for  the  life  of  the  grantor,  it  is  almost 
the  invariable  practice  for  the  grantee  to  insure  the  life 
of  the  grantor;  and  in  calculating  the  amount  of  th^ 
annuity  or  the  consideration  to  be  paid,  regard  is  always 
had  to  the  terms  on  which  that  life  can  be  insured.  The 
amount  of  the  premium  depends  upon  the  age  of  the 
grantor,  and  the  state  of  bis  bodily  health ;  yet  neither 
of  those  circumstances  are  ever  mentioned  in  theme-* 
morial.  And  in  this  case,  the  purchaser  must  be  sup«* 
posed  to  have  paid  something  more  for  the  annuity  of 
\A29l.i  or  to  have  received  a  smaller  annual  payment 
for  that  consideration  paid,  in  consequence  of  his  having 
the  policies  assigned  to  him,  and  being  ^hereby  enabled 
to  insure  at  a  less  annual  premium  than  he  otherwise 
could  have  done.  It  appears  by  the  affidavits,  that  the 
policies  were  assigned,  not  as  something  of  present  pe- 
cuniaiy  valuer  but  merely  to  enable  the  grantee  to  in- 
sure the  life  of  the  grantor  at  a  less  annual  expense  than 
he  could  have  done  upon  a  fresh  policy.    There  was  no 

purchase 
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pnichase  of  the  policiefl:  the  assignment  was  only  for  1823. 
the  security  of  the  purchase-money)  in  the  event  of  the 
death  of  the  grantor.  I  think  that  we  should  intro- 
duce too  much  subtlety  into  the  construction  of  this 
act,  if  we  were  to  hold  that  this  assignment  ought  to 
be  stated  in  the  memorial.  We  might  next  be  called 
upon  to  set  aside  securities  for  an  annuity,  upon  the 
ground)  that  the  consideration  was  calculated  with  re- 
ference to  a  representation  of  the  bodily  health  of  the 
party  for  whose  life  the  annuity  was  granted,  which 
representation  afterwards  turning  out  to  be  unfounded, 
the  grantee  was  enabled  to  insure  the  life  at  a  much  less 
annual  premium  than  that  which  the  parties  calculated 
as  the  amount  of  the  premium  at  the  time  when  the 
consideration  was  paid.  I  think  this  objection  ought 
not  to  prevail.  This  rule  must,  therefore,  be  dis- 
charged. 

Ballet  J.  I  think  that  the  annuity  act  does  not 
apply  to  the  deed  by  which  the  policies  were  assigned  to 
the  purchaser  of  the  annuity.  Looking  to  the  substance 
of  the  transaction,  the  object  of  one  party  was  to  grant, 
and  of  the  other  to  purchase  an  annuity.  The  money 
to  be  paid  for  the  purchase  of  such  annuity  was  1 1,000?. 
That  sum  came  out  of  the  hands  of  the  grantee,  and  he 
was  to  receive  7  per  cent  per  annum  besides  what 
would  be  sufficient  to  cover  the  annual  expense  of 
Insuring  the  life  of  the  grantor.  The  annual  pay- 
ment to  be  made  by  the  grantor  was,  with  reference 
to  that  expeme,  fixed  at  1429?.  Now,  if  the  sum  of 
11,000^  can  properly  be  considered  as  the  consider- 
ation for  the  purchase  of  the  annuity,  the  consider- 
ation is   properly   set   out   in   the   memorial.    The 

argument 
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1  MS.      argument  iS|  that  tbe  1 1,000^  was  paid  for  the  pur- 
^  chase  of  the  annuity,  and  of  something  else;  and  it  is 

agaimt       suggested^  that,  in  consideration  of  tbe  grantor's  having 
assigned  the  policies  to  the  grantee,  the  latter  was  en- 
abled to  effect  the  insurances  at  a  less  premium  than  he 
otherwise  could  have  done;  and,  therefore,  that  the 
11,000/.  was  in  fact  paid  for  an  annuity  of  1429/.  per 
annum,  and  the  present  pecuniary  value  of  the  policies 
assigned,  or  at  least  of  that  benefit  which  the  grantee 
derived  by  paying  a  less  premium  than  he  otherwise 
would  have  done.    But  I  think  that  that  is  not  the  true 
statement  of  the  contract.    The  object  of  the  grantee 
was,  the  purchase  of  an  annuity,  and  nothing  else.    The 
result  would  have  been  the  same  to  the  parties,  whether 
new  policies  were  effected,  or  the  old  ones  were  assigned ; 
for  if  the  premium  of  insurance  had  been  higher,  the 
annual  payments  would  have  been  so  much  the  greater. 
The  parties  were  stipulating,  not  for  the  purchase  of  the 
policies,  but  of  an  annuity,  and  the  consideration  to  be 
paid  for  that  annuity  was  fixed  in  the  first  instance. 
The  policies  were  only  a  collateral  security  for  the  pay- 
ment of  the  purchase-money  in  the  event  of  the  death 
of  the  grantor.    For  these  reasons,  I  am  of  opinion  that 
tbe  consideration  was  properly  stated  in  the  memorial, 
and,  consequendy,  that  this  rule  must  be  discharged. 

HoLBOYD  J.  I  am  of  the  same  opinion.  We  are 
now  called  upon  to  carry  into  execution  this  act  of  par- 
liament penally,  by  setting  aside  the  warrant  of  at- 
'  tomey.  Now  the  act  itself  requires,  not  that  all  the 
deeds,  or  even  the  effect  of  all  the  deeds  connected  with 
the  transaction,  should  be  memorialized,  but  only  that 
the  deeds  granting  the  annuity,  and  the  particular  things 

there 
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there  pomted  out  with  regpect  thereto,  should  be  stated  1B2:}. 
in  the  merooriaL  It  is  sufficient  if  all  these  things  have  m^][^ 
been  mentioned  in  the  memorial ;  apd  although  in  the  og'^'^ 
course  of  the  transaction  some  further  act  may  have 
been  done^  for  the  more  easily  enabling  the  purchaser  of 
the  annuity  to  secure  to  himself  the  repayment  of  his 
purchase-moneyi  in  case  of  the  failure  of  the  annuity  by 
the  death  of  the  grantor  before  its  redemption,  that  act 
is  not  required^  I  think,  to  be  noticed  in  the  memorial. 
Now  here,  the  memorial  does  contain  the  date  of  the 
deeds  whereby  the  annuity  was  granted,  the  names  of 
all  the  parties  and  witnesses,  and  the  person  for  whose 
life  it  is  granted,  and  the  person  by  whom  it  is  to  be 
beneficially  received,  and  the  pecuniary  consideration 
for  granting  the  same,  and  the  annual  sum  to  be  paid. 
It  is  said,  however,  that  the  sum  of  11,000/.  was  not 
the  consideration  paid  for  the  annuity,  but  that  it  was 
paid  as  a  joint  consideration  for  the  purchase  of  the 
annuity,  and  of  some  interest  in  the  policies.  But  upon 
the  facU  disclosed  in  this  case  I  think  that  thel  1,000/. 
is  to  be  considered  as  the  consideration  paid  for  the 
purchase  of  the  annuity  only,  and  that  the  assignment 
of  the  policies  was  only  a  further  act  done  for  better 
enabling  the  grantee  to  secure  the  reimbursement  of  the 
purchase-money,  iq  case  of  the  loss  of  his  annuity.  It 
appears  from  the  affidavits,  that  the  bargain  between  the 
parties  was,  that  Morris  should  advance  1 1,000/.  to  JaneSs 
and  that  the  latter  should  grant  in  return  an  annuity, 
which  was  to  yield  to  the  former  7  per  cent,  clear,  to 
be  secured  upon  landed  estates,  of  which  Janes  was 
tenant  for  life ;  and  for  the  purpose  of  securing  the  re- 
imbursement of  the  purchase-money,  in  the  event  of  the 
death  of  Janes  before  redemption,  by  which  the  annuity 
would  cease^  it  was  proposed  by  J(mes  to  assign  to  Morris 

policies 
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1 82S.       policies  already  effected  on  his  life.    The  mode  of  calca- 
-^■^       lating  the  amoant  of  the  annuity  payments  at  1429/.  was, 

Morris 

agahut       by  adding  659/.,  the  annual  premium  payable  upon  the 

JOMISa 

policies,  to  770/.,  7  per  cent  upon  the  purchase-money. 
The  object  of  the  grantor  of  the  annuity  was,  to  borrow 
the  sum  of  11,000/.  at  the  smallest  annual  expense  to 
himself;  and  for  his  convenidice,  the  old  policies  were 
agreed  to  be  assigned,  instead  of  new  policies  being 
effected.  The  object  of  the  grantee  was  to  purchase  an 
annuity  of  770/.  clear,  and  nothing  else.  The  amount 
of  the  expence  of  insuring  the  life  of  the  grantor  was 
wholly  immaterial  to  the  grantee,  for  he  was,  at  all 
events,  to  receive,  a  clear  annuity  of  770/.  per  annum. 
If  new  policies  had  been  to  be  effected  at  an  advanced 
premium,  the  annual  payments  of  insurance,  and  conse- 
quently the  aggregate  annuity  of  H29/.,  would  have  been 
proportionally  increased;  but  the  consideration  to  be 
paid  for  the  annuity  was  fixed  in  the  first  instance.  The 
annual  payments  were  not  fixed  in  the  first  instance,  ex- 
cept that  their  amount  was  to  be  according  to  what 
was  the  amount  of  the  annual  expence  of  insuring 
Joties^s  life;  and  the  existence  of  certain  policies  which 
enabled  the  grantee  to  insure  the  grantor's  life  at  an  an- 
nual expence  of  659/.  was  the  reason  for  fixing  H29/. 
as  the  sum  to  be  paid  by  way  of  annuity.  It  is  clear, 
therefore,  that  the  grantee  could  have  no  motive  to 
purchase  any  interest  in  the  policies  assigned.  They 
were  assigned  solely  for  the  benefit  of  the  grantor,  to  re- 
lieve him  from  a  greater  annual  expence  than  he  would 
have  been  subject  to  by  increasing  the  whole  amount 
of  the  aggregate  annuity,  in  case  those  policies  nad 
not  been  assigned,  and  the  grantee  had  had  to  make 
fresh  insurances  in  lieu  of  having  them  for  his  security 
in  the  event  of  the  grantot^s  death  before  the  annuity  was 

redeemed. 


J9im« 
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redeemed.  If  the  deed  of  grant  had  stated  that  770/.  was       1828. 

the  annuity  .granted  for  a  consideration  of  1 1 ,000/.  (which       

is  the  substance  of  the  transaction),  and  by  a  difTerent  agunu 
deed  the  grantor  bad  covenanted,  that  he  would  for 
further  securing  the  grantee  against  loss  by  the  ceas* 
ing  of  the  annuity  granted  by  reason  of  the  grantor's 
death,  ^pay  to  the  insurers  6S9L  annually,  the  amount 
of  premiums  upon  policies  already  effected  upon  his 
life^  or  that  he  would  pay  that  sum  to  the  grantee 
in  order  to  enable  him  to  keep  up  the  insurances; 
it  would  have  been  sufficient,  I  think,  to  state  in  the 
memorial,  that  the  11,000/.  was  the  consideration  paid 
for  the  annuity  of  the  770/^,  and  the  latter  deed  need 
not,  I  think,  have  been  noticed.  The  parties,  how- 
ever, by  reserving  annual  payments  sufficient  in  amount 
to  enable  the  grantee  to  pay  the  premiums,  have  done 
substantially,  the  same  thing,  although  it  is  not  ex- 
plained upon  the  &ce  of  the  deed  of  grant  in  what, 
manner  that  portion  of  the  annual  payments  beyond 
the  sum  of  770/.  is  to  be  applied.  That  does  suffi- 
ciently  appear  fipom  the  affidavits  before  us.  But  inas- 
much as  the  act  of  parliament  requires  that  the  annual 
sums  to  be  paid  by  the  grantor  to  the  grantee  should 
be  stated  in  the  memorial,  and  as  1429/.  was  the  annual 
payment  reserved  by  the  deed  of  grant,  it  tiecame  ne- 
cessary so  to  state  it  in  the  memorial.  I  think,  how- 
ever, that  the  11,000/.  was  properly  stated  in  the  me- 
morial as  the  considerati<Hi  actually  paid  for  the  annuity 
granted.  That  was  the  only  pecuniary  considerati<m 
paid,  and  it  was  paid  in  one  entire  sum.  It  is  impossi- 
ble to  say  that  any  specific  part  of  it  was  paid  tot  the 
policies  assigned.  It  was  paid  for  an  annuity  of  the 
amount  reserved  by  the  deed,  it  being  also  agreed  be- 
tween the  parties  that  the  grantee  should  apply  part  of 
Vol.  11.  R  that 
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1613.  that  atiiittity  towards  defraying  the  expence  of  keeping 
^^^^  tip  policies  of  insurance,  whicht  in  one  event,  were  to 
•gtimtt  be  a  security  for  the  repayment  of  the  consideration- 
money)  and  in  another  were  to  enure  to  the  benefit 
of  the  grantor.  The  assignment  of  the  policies  was 
ancilhiry  to  the  grant  of  the  annuity,  and  was  merely 
an  act  done  for  farther  securing  the  grantee  against 
the  loss  of  the  purchase-money  of  his  annuity. 

Rule  discharged. 


Whcra.awtf-  In  Mlckodmai  term,  Jl  Eotms  mored  to  set  aside  two 
contained  a  sd-  writs  of  e^git  and  the  inquisitions  taken  thereon,  which 
Lecutionidght  had  been  issued  on  a  judgment  entered  up  upon  a  war* 
jjjj"^^***®  rant  of  attorney^  given  to  secure  the  above-mentioned 
^^Sit"*  annuity.  First,  on  the  ground  that  the  judgment  was 
reWver  by  •cira  nbove  a  year  and  a  day  old,  and  bad  not  been  revived 

fadaf,  held  that  ^  j         ^ 

the  parties         bv  scire  facias  before  the  execution  issued.    The  war* 

might  lawfully       '' 

make  nidi  a      rant  of  attorney  contained  «  stipulatbn  that  no  objection 

baivainy  and 

that  the  execu-  sboi|ld  be  taken  on  that  ground ;  but  as  at  common  law, 
Aniqppli^on  tho  party,  after  a  year  and  day,  was  put  to  his  action 
Sde'^i^S^  ^  ^  judgment,  and  it  is  wily  by  stot  Wegim.2.  (a), 
an  eUfS^Ue!"  that  be  i»  enabled  to  have  execution  upon  it,  by  suing 
cause  It  ap-       ^ni  n  ^^^  facias,  the  consent  of  the  defi^ndant  cannot 

peered  that  all  ' 

the  defendant's  render  compliance  With  that  fotm  unnecessary.    This  is 

lands  were  ex*  "^ 

tended.  Held    analogous  to  the  case  of  a  warrant  of  attorney  given  by 

that  the  inquM-  .  ,  *        i        /.  .  ■ 

tion  was  aitoge.  ft  party  m  custody.  A  rule  of  court  requires  that  an 
^eieappU-  attorney  should  be  present  on  behalf  of  the  defendant^ 
^dcTbciiigun-  ^^  ^^'  consent  does  not  obviate  the  necessity  of  his 
''^u^fol^^*  presence.  Secondly,  both  the  inquisitions  indoded 
P""^^™"*  copyhold  lands,  which  cannot  be  extended*  Thirdly, 
under  the  second  degit»  the  whole  of  the  defendant's 
property  left  aftor  the  first  ekgit,  was  extended. 

(a)  IS  Ed.  1.  K.  I.  c  45. 

Per 


JONBS. 
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Ar  Curiam.  If  a  paii^^  chooses  to  bargain  that  exe«  18SS. 
cution  shall  issue  on  an  old  judgment  without  reviver,  ^qrvm 
we  cannot  say  that  such  a  bargain  is  so  unlawful  as  to 
justify  us  in  setting  aside  the  elegit  The  case  pf  a  war- 
rant of  attorney  given  by  a  prisoner  is  different,  because 
there  the  party  is  acting  under  duress. 

Upon  the  other  objections  a  rule  nisi  was  granted  to 
set  aside  the  first  inquisition  as  to  the  copyhold  lands ; 
and  the  second  altogether ;  ligainst  which 

HfitdU  shewed  cause,  upon  affidavits,  which  denied 
that  any  copyhold  lands  were  extended.  As  to  the  other 
groondj  the  return  to  the  second  elegit  was  altogether 
void;  it  was  a  mere  nullity;  and  the  defendant  need 
not  have  applied  to  this  Court  to  set  it  aside.  Fenmf 
dem.  Masters  v.  Durrani^  (a) 

Brougham  and  EoanSf  contra,  contended  that  the  lat- 
ter was  a  ground  for  the  summary  interference  of  the 
Court;  for  that  notice  had  been  given  to  the  tenants  to 
pay  over  their  rents  to  the  plaintiff,  and  although  that 
might  be  illegal,  and  the  defendant  might  recover  those 
rents,  still  he  would  be  much  prejudiced. 

Per  Curiam.  The  rule  must  be  discharged.  It 
being  doubtful  whether  copyholds  have  or  have  not  been 
extended,  the  Court  will  not  decide  that  upon  affidavits. 
As  to  the  other  point  the  case  cited  shews  that  the 
second  inquisition  is  void  in  itself,  and  that  the  interfer- 
ence of  this  Court  is  perfectly  unnecessary. 

Ilule  discharged. 

R  2 
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1823.  • 


to  the  matter  of  Blanshard,  Baxter  and 
Others. 


Hie  Court  of      TpVANSt  in  Easier  term,  had  obtained  a  rule  nisi  for 

haTe,inaciiiae         a  prohibition  to  restrain  the  G>urt  of  Admiralty 

jurisdiction  to    from  proceeding  in  this  cause.     It  appeared  by  the  aflS- 

ttma\men      davits,  that,  in  OclobcTf  1821,  the  ship  Partridge^  then 

todeS^it*tt>    being  at  Bombay^  was  sold  by  public  auction,  by  order  of 

the  rightful  •  Beetham  the  captain,  to  a  native  merchant  there.  Beetham 
owner;  and  r        » 

?h«rdfor^hefe  deposited  the  certificate  of  the  registry  with  the  collector 
upon  a  rok  nisi  of  the  customs  at  BofnbaVj  and  caused  the  same  to  be 

for  a  proliilMtion 

to  icMin  the  cancelled.  Baxter  and  Osborn  purchased  the  ship  of  the 
Court fiom pro-  native  merchant  and  repaired  her.  She  arrived  in  Lati" 
cause  of  poeses*  ^<^  1r  «^^i  1&22,  and  BlansJiari  claimed  her,  and 
^Si^r!iMhe  instituted  a  suit  in  the  Court  of  Admiralty,  for  the  pur- 
^®J2i*^^^JjS  pose  of  recovering  possession  of  the  ship,  in  a  cause  of 
them  to  be        possession,  and  by  virtue  of  a  warrant,  issued  by  the  au- 

ownengcne-  ^  "  ^  " 

ralij,  and  the    thority  of  the  Instance  Court,   the  snip  was  arrested. 

other  par^  had 

putinanaUcga-  A  copy  of  the  proceedings  in  the  Admiralty  court  were 

•ppearadthathe  annexed  to  the  affidavit ;  and  it  appeared  by  them,  that 

tered^nefr    ^^^  proctor  of  Baxter  and  Osborn  asserted  them  to  be 

^L?ha?*      ^**®  owners  of  the  ship,  in  the  presence  of  BlanshariTs 

^roagf^^y        proctor,  who  alleged,  that  in  J  820,  Blanshard^  being 

poseessionof      the  sole  registered  owner  of  the  ship,  and  having  an 

and  the  latter     intention  of  fittiuff  her  out  on  a  voyacre  to  Madras  and 

had  Dotpleaded  .      ^  ^  ^ 

any  tiUe,  the     CalcultUy  appointed  one  Beetham  to  the  command,  and 

charged  the  rale  directed  him  to  proceed  to  Madras  and  Calcutta^  and  to 

^*  proWb"-     place  himself  and  the  ship  and  cargo  there  under  the  care 

of  certain  persons  named,  and  to  receive  on  board  a  cat^ 

from  the  consignees,  and  to  return  to  London ;  that  the 

ship, 
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ship^  being  then  worth  10^000/.»  did  proceed  to  Madras  18S3. 
and  Bengal^  with  a  certificate  oi British  registry,  granted  j^^|,7^^^ 
by  the  commis&ioners  of  customs  to  Blanshardj  as  sole  B^^sa^^* 
owner ;  and  having  discharged  her  cargo,  Beeiham  took 
in  a  return  cargo^  and  while  on  her  homeward  voyage, 
the  ship,  in  January ^  1821,  struck  on  a  shoal,  and  re- 
ceived some  damage,  and  in  consequence  put  into  Bom^ 
hey  on  the  19th  January.  Oh  the  J  6th  Fdruary  she 
was  put  into  a  dry  dock  for  the  purpose  of  being  re« 
paired ;  surveys  were  held,  and  the  surv^ors  reported, 
that  the  vessel,  when  repaired,  would  be  in  a  fit  state  to 
proceed  to  Europe^  and  that  she  was  in  every  way  sound 
and  sefr-worthy,  and  worthy  to  be  repaired.  Beeiham^ 
notwithstanding,  countermanded  the  orders  for  the  re* 
pairs,  and,  without  any  authority  from  Blanshard  or  his 
agent,  requested  Baxter  and  Osbonij  then  merchants  at 
Bombay^  to  make  sale  of  the  ship,  and  in  consequence 
she  was  sold  by  public  auction  on  the  5th  March  for 
2050/^  to  a  native  merchant  there.  Within  two  days 
after  such  sale.  Boater  and  Osbom  declared  themselves 
to  be  the  purchasers,  and  Beetham  executed  to  them  a 
bill  of  sale ;  it  was  further  alleged  by  Blanshard^s  proc* 
tor,  that  when  the  ship  was  put  up  to  sale,  Boater  knew 
that  Beetham  had  no  authority  to  sell,  and  that  the  sale 
was  illegal  and  unnecessary,  and  that  within  nine  days 
after  the  sale,  the  ship  having  undergone  the  necessary 
repairs,  was,  by  Baxter^  advertised  for  a  voyage  to 
England^  but  was  in  tact  sent  on  a  voyage  to  China  and 
afterwards  to  England^  where  she  arrived  on  the  24th 
Jidy,  1822.  The  necessary  repairs  might  have  been 
done  for  1000/.,  and  the  money  for  that  purpose  might  ' 
have  been  raised  at  Bombay  by  hypothecation  and  on 
bottomry.    BlansharcPs  proctor  then  prayed  the  judge 

R  3  to 
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18M.      to  dfamiss  die  bail  given  in  tiie  caoae)  and  to  ooodaaui 

Blavsrabd. 

Scmieii  and  jp.  POhdk  tlt^mei  cwas.  Ic  tppean 
IVam  the  aAilavita  and  prooeediagr  in  the  Adinnlty 
€oart,  tbat  Blafuhard  being  the  sole  rq;l«tered  mmer 
0f  the  feisel,  BaxUr  end  Qs&om^  fae^re  vrcMigfiilly  goft 
potsesaioii  of  it;  the  latter  do  not  a|^>ear  to  dann  mj 
title  to  the  diSp,  non  constat  therefore,  that  the  Coutt 
ef  Admiratty  will  be  called  upon  to  adjudicate  opoa 
siidi  title.  There  ia  no  ground,  th&tfore,  for  a  pro^ 
hibitioiiy  became  it  is  quite  clear  that  the  Ckwrt  of 
Adoueaky  hare  jiirisdiotlon  to  take  a  vessd  out  of  the 
poBSBSsioD  of  a  mere  wnwg  doer  and  deUver  jllo  Ibe 
rightfolovnen    . 

SooBif  oontra*  Th^  Court  of  Adminalty  have  no  jurisr 
dictiim  ia  this  ease»  because  the  cootraet  for  the  sale  of 
the  ship  was  made  upon  the  bad,  and  not  upon  the  high 
sea.  BHdg€man*2  cam  (a)  is  predsely  in  point.  In  ikfi 
SpaniA  Jmbassadm^s  case  {b)  *^  it  was  resolved  by  the 
whole  opurt  that  the  Admiralty  can  hold  no  plea  of 
any  ccmtraet  but  suoh  as  arises  upon  the  sea,  although 
k  arise  upon  any  cpntiqent,  port,  or  bayen,  out  of  the 
king's  dominions,  for  the  jurisdiction  is  limited  by  the 
statutes  to  the  sea  only.  And  if  the  pause  arise  et  laud, 
Qr  in  »  port,  (for  no  port  is  part  of  the  sea  but  of  the 
eoot]|»eiit,)  then  he  e^nnot  sue  in  the  Admiralty  Court, 
but  must  sue  in  tlie  courts  of  common  law.''  Palmer 
t,  PQpe(f)f  apd  {km  AUmso  v.  Comp'^  (if),  are  also  autho- 
Htjfll  for  this  point.    So  where  a  French  ship  (r)  vas 


(a)  ^ob.  11.  (b)  Hob.  78. 

(c)  Jl9b.  79.  (<0  ffob,  21S. 

(f)  Martfu  110. 


taken 
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taken  by  a  S^msh  privateer,  and  before  it  could  raacb  1823^ 
any  SpaniA  port,  was  driven  by  the  winds  into  W&fmouthf  ^  ^  ^ 
and  sold  tber^.  The  French  owner  sued  the  vendee  in  BLANSBAfto, 
the  Admiralty  Court,  on  the  ground  that,  the  captors 
were  pirates.  A  pro))ibition  was  prayed^  and  Foster  J. 
and  Banks  C.  J.  were  of  opinion  that  there  ought  to  be 
a  prohibitiont  because  the  sale  bad  been  on  the  lapd* 
The  case  of  the  Barbara  (a),  Velthasen  v.  Ormesh/  {b)f 
Sands  v.  Child  (c),  are  authorities  for  the  same  position* 
IBuq^ey  J.  It  does  not  appear  by  the  proceedings  in 
the  Court  of  Admiralty,  that  Baxter  has  ever  put  in 
issue  the  right  to  the  property  of  the  vessel.  If  he  had 
pleaded  that  the  ship  was  his,  and  not  Blanshard%  your 
argument  might  apply.  But  as  far  as  the  proceedings 
go,  Baxter  appears  to  be  wrongfully  in  possession  of  a 
ship  belonging  to  Blanshard^  and  the  latter  may  have 
instituted  a  suit  agaiqst  Baxter,  for  the  express  purpose 
of  preventing  him  from  carrying  the  yessel  out  of  the 
kingdonx.]  In  Powell  v.  Bobinsan  (d),  the  admiralty  had 
ipranted  a  warrant  to  sei^  a  ship,  and  before  opy  lib<4 
was  exhibited,  a  prohibition  was  moved  for,  and  it  was 
objected  that  it  ought  not  to  go,  because  it  did  not 
appear  that  the  admiralty  had  no.  jurisdiction,  but  the 
prohibition  was  granted,  (e) 

Abbott  C.  J.  As  far  as  the  •  affidavits  inform  us 
of  the  proceedings  in  the  Court  of  Admiralty,  it  ap- 
pears that  a  suit  had  been  instituted  there  by  Blaji" 
shard,  and  that  the  ship  had  been  seized  by  virtue  of 
a  warrant  issued  in  that  cause,      Baxter  and  Osbomy 

(«)4ira6.  1.         •  (6)Sr.  B.315. 

(ff)  4  J/*./.  170.    Skr  T,  tta^.  489.  (0  Bunk.  9. 

(«]  See  B9b9H$  ▼.  Cadflj  Mnnb*  247. 

R  4  by 
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1823.       hy  their  proctor,  tlien  claimed  the  vessel  as  owners;  and 

•  '-        the  proctor  of  Blanshard  being  present,  then  states 
In  the  mattar  of 
BiJiyfiiABju    facts,  from  which  it  appears  that  Baxter*  and  Osborn 

were  wrongfully  in  possession  of  a  vessel  of  which 
Blanshard  was  the  registered  owner,  and  the  proceed- 
ings conclude  by  Blamhard^s  proctor  praying  the 
judge  to  dismiss  the  bail,  and  to  condemn  Baxter  and 
Osborn  in  costs.  In  this  stage  of  the  proceedings, 
the  proctor  oi  Baxter  and  Odfom  not  having  pleaded 
their  title  to  the  ship,  this  rule  was  obtained  for  a  pro- 
hibition. We  cannot  say  what  judgment  the  Court  of 
Admiralty  would  have  pronounced  upon  the  facts 
alleged;  and  we  are  not  to  assume  that  that  court 
*  would  have  proceeded  with  the  cause  if  the  proctor  of 
Baxter  and  Osborn  had  exhibited  articles,  and  had 
pleaded  their  title ;  and  if  we  made  the  rule  absolute 
for  a  prohibition  in  this  case,  it  must  be  upon  the 
ground,  that  the  Court  of  Admiralty  have  no  jurisdic- 
tion, in  a  mere  cause  of  possession,  to  take  n  ship  out  of 
the  power  of  a  wrong-doer  and  give  it  to  the  right 
owner.  Such  a  jurisdiction,  however,  has  been  exer- 
cised by  that  court  for  a  very  long  period  of  time.  It 
has  been  the  constant  practice  in  disputes  between  part- 
owners  as  to  the  employment  of  the  vessel,  where  the 
majority  in  value  of  the  share-holders  arc  desirous  to 
send  the  vessel  on  a  voyage  to  which  the  minority  will 
not  consent,  for  the  Court  of  Admiralty  to  nrrest  the 
ship  at  the  instance  of  the  latter,  and  to  take  from  the 
majority  a  stipulation  in  a  sum  equal  to  the  value  of 
the  shares  of  those  who  disapprove  of  the  adventure, 
either  to  bring  back  and  restore  to  them  the  ship,  or 
to  pay  them  the  value  of  their  shares.  Although  the 
jurisdiction  of  the  Admiralty  in  such  cases  was  once 

doubted. 
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doubted,  there  are  several  authorities  (a)  recognizing  it ;       IMS. 
and  it  may  now  be  taken  to  be  settled,  that  in  disputes 

'^  In  the  matter  of 

between  part-owners  as*  to  the  employment  of  a  ship,  the  Blavshau, 
Court  oj  Admhralty  may  arrest  and  detain  the  ship, 
until  security  be  given  to  the  amount  of  the  value  of  the 
shares  of  those  part-owners  who  dissent  from  the  par- 
ticular employment.  Now  as  part-owners  of  a  vessel 
have  a  distinct,  although  undivided,  interest  in  the  whole 
vessel,  they  cannot  be  considered  as  absolute  wrong- 
doers by  the  act  of  using  a  vessel  of  which  they  are  pro- 
prietors. If,  therefore,  the  Court  of  Admiralty  have 
jurisdiction  to  detain  the  vessel  at  the  instance  of  one 
part-owner,  until  the  others  give  security  to  the  extent 
of  their  shares,  a  fortiori,  it  must  have  such  a  jurisdic- 
tion to  detain  the  vessel  in  a  suit  instituted  by  the 
real  owner  against  a  mere  wrong-doer;  and  I  must 
observe,  that  this  proceeding,  by  which  the  thing  itself 
is  taken  out  of  the  possession  of  a  wrong-doer»  and  put 
into  that  of  the  right  owner,  is  a  most  useful  part  of  the 
jurisprudence  of  the  country.  Unless  it  were  allowed,  a 
ship-owner  might,  in  many  cases,  sustain  a  serious  in- 
jury and  be  without  any  remedy;  for  if  he  could  only 
sue  the  wrong-doer,  the  latter  might  be  unable  to  pay 
the  value  of  the  ship,  and' might,  pending- the  suit,  send 
it  out  of  the  country.  Inasmnch  then  as  it  does  not 
appear  by  the  proceedings,  that  the  Court  of  Admiralty 
are  about  to  determine  any  question  over  which  they 
have  not  jurisdiction,  I  am  of  opinion  that  this  rule 
must  be  discharged. 

Rule  discharged. 

(a)    See  the  cases  collected  in  Jbboti  on  Sfi^tping,  part  1.    chap.  3. 
s.  4,  5. 1  and  p.  91t  4tb  ed. 


END  OF  TRINITY  TERM. 


CASES 

ARGUED  AMD  DETERMINED  1823. 


nr  nm 


Court  of  KING'S  BENCH 

XX 

Michaelmas  I'erm^ 

In  the  Fourth  Year  of  the  Rdgn  of  George  IV. 


BuTLBR  against  Capel.  Fridt^, 

Ifowmber  7th. 

T^EBT  on  bond.    Defendant  craved  oyer  of  the  bond  in  thememonai 
and  condition,  which  (after  reciting  that  one  «7.  W.  emoUed^pur^' 
bad  agreed  to  sell  |in  annuity  to  plaintiff,  and  to  secure  ^^^s^^-hi. 
it  by  a  demise  and  assignment  \  and  in  pursuance  there*-  JJJJdwciftS  as 
o(  did,  by  indenture^  covenant  to  pay  the  plaintiff  an  ']^  ««op»ojent 


annuity  of  150/.  per  annum,  which  indenture  contained  ^^^  premises. 

The  instrument 

a  depiise  of  certain  leasehold  premises  therein  described,)  was,  in  fact,  an 

underlease : 

was  for  the  due  payment  of  the  said  annuity;   and  Held,  that  the 
pleaded,  first,  non  est  factum ;  secondly,  no  memorial  of  gi^  wauTa 
the  said  indenture  enrolled  within  thirty  days  after  the  piian^°i!Hth'!^e 
execution  of  it»  as  required  by  the  63  G.  3.  c  HJ.;  •^"*^ 
thirdly,  that  no  mcsnorial  of  the  said  Indenture  oprrectly 
describmg  the  nature  of  it,  and  the  property  thereby 

intended 
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1823.  intended  to  be  charged  for  securing  the  payment  of  the 
'  annuity,  was  enrolled  as  required  by  the  said  act.     Re- 

agami  pUcatiou  to  second  and  third  pleas,  that  such  memorial 
was  duly  enrolled,  and  assignment  of  breach,  non-pay- 
ment of  225/.  for  one  year  and  a  half  of  the  said  annuity. 
At  the  trial  before  Abbott  C.  J.,  at  the  London  sittings 
before  this  term,  upon  the  production  of  ^he  indenture 
mentioned  in  the  condition  of  the  bond,  it  appeared  that 
J.  JV*i  the  grantor  of  the  annuity,  was  entitled  to  certain 
lands,  houses,  and  premises,  for  the  residue  of  a  term 
of  1000  years;  and  for  securing  the  annuity,  did  gran^ 
bargain,  sell,  and  demise  the  said  premises  to  certain 
persons  therein  mentioned  as  trustees,  for  and  during 
all  the  rest,  residue,  and  remainder  then  to  come  and 
unexpired  of  and  in  ^he  said  term  of  1000  years  therein, 
except  the  last  ten  days  of  the  said  term,  yielding  and 
paying  a  pepper  corn  rent.  The  memorial  described 
this  deed  as  *<  a  grant  of  an  annuity  of  150/.,  and  an 
assignment  of  certain  hereditaments  and  premises  for 
.  securing  the  same."  For  the  defendant,  it  was  con- 
tended that  this  was  a  misdescription  of  the  deed,  and 
did  not  satisfy  the  requbites  of  the  55  G.  3.  c.  UK 
That  the  annuity  was  therefore  void,  and  consequently 
no  action  could  be  maintained  upon  the  bond.  The 
Lord  Chief  Justice  overruled  the  objection,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit.  The  plain- 
tiff having  obtained  a  verdict, 

The  SoUcitor^General  now  moved  accordingly,  and 
contended  that  an  assignment  differed  very  materially 
from  an  underlease.  A  party  taking  an  assignment  is 
liable  to  the  whole  rent  reserved  and  all  the  original 
covenants,  but  an  under  lessee  is  only  liable  to  the  cove- 
nants 
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Hants  in  his  under  lease;  and  in  this  very  instance,  in-  1893. 
stead  of  the  original  rents,  a  nominal  rent  only  was  r&- 
served  by  the  under  lease.  This  Court  has  required  a  ojotwe 
very  strict  compliance  with  the  directions  given  in  the 
schedule  to  the  53  6.  S.  c.  14K  Smith  v.  PrUchanL{a) 
The  indenture  is  in  effect  an  under-lease,  and  the  me- 
morial improperly  describes  it  as  an  assignment  The 
plaintiff  has  therefore  failed  to  comply  with  the  terms 
imposed  by  the  legislature,  and  a  nonsuit  must  be 
entered. 

Pe)'  Curiam.  If  the  plaintiff  had  in  pleading  alleged 
that  there  was  an  assignment  of  certain  premises,  he 
would  not  have  proved  his  allegation  by  the  production 
of  the  instrument  in  question.  For,  in  strict  legal 
phraseology,  an  instrument  does  not  operate  as  an  as« 
signment  unless  the  grantor  parts  with  the  whole  of  his 
interest,  but  in  common  parlance  it  is  otherwise.  Now 
the  schedule  of  the  53  G.  3.  eA4\.  requires,  that  the 
nature  of  the  instrument  should  be  inserted,  and  that  is 
satisfied  by  a  description  of  the  instrument  in  popular 
language,  although  that  be  not  according  to  its  strictly 
legal  effect.  In  Harrison  y,  FaUance  {b)  the  declaration, 
which  was  in  trover,  described  a  certain  deed  as  **  an 
assignment  purporting  to  be  a  conveyance;"  and  it  was 
held  to  be  sufficient,  although  in  fact  the  conveyance 
was  by  lease  and  release.  There  is  not  then  any  suffix 
cient  ground  for  this  motion. 

Rule  refused. 

(a)  5fi.4^.7l7.  (*)  tSlng.iS. 
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ClARK  againrt  The  InhabitaDts  of  the  Hundred 

of  BLtTHn7(3»« 

Whtn  Uie        (^ ASE  on  the  9  G.  !•   c.  «2.  to  zcoover  firom  the 

owner  of  certain    Vy 

stack!  of  bay  hundred  satisfaction  and  amends  for  certain  stacks 

and  com«  whidi 

were  malid-  of  hay  and  corn  which  had  been  wilfally  bumtt  in  the 
flre^^ractt^ed  hundred  of  J3.,  by  some  person  unknown.  The  de- 
bis  imaTfi^m^an  daration  stated  the  damage  to  have  been  done  within 
tTMrHddf  ^^'^  y^  before  the  commencement  of  the  action;  that 
^l^dJS!*'  within  two  days  after  the  committing  of  the  offencCi 
°^^°  ^st     ^^  plaintiff  gave  notice  of  it  to  three  of  the  inhabit- 


thebundredon  aotaof/f.,  that  beinff  a 'town  near  the  place  where  it 

tba9G.l.  ®  ^  . 

€.22.  was  committed;  and  within  four  days  after  such  notice 

was  giTen*  plaimiff  gave  in  his  examination  before  a 
magistrate  of  the  county^  residing  in  the  hundred  of 
A,  by  which  it  appeared  that  the  said  stacks  were 
set  on  fire  by  some  person  unknown ;  and  that  plain* 
tiff  did  not  know  the  person  who  committed  the  said 
act.  Averment^  that  six  months  and  more  had  ex« 
pired»  and  that  the  offender  bad  not  been  apprehended 
or  convicted.  Yet  the  inhabitants  of  the  hundred  of  B. 
'  had  not^  although  often  requested,  made  full  or  any 
satisfiuction  or  amends  to  plaintiff  for  the  damage  and 
ii^ury  by  him  sustained  as  aforesaid,  to  the  damage  of 
plaintiff  200/.  Plea,  not  guilty.  At  the  trial  before 
Bosanguet  Serjt  at  the  last  Stgffidk  assisEes,  all  the  aIle-> 
gations  in  the  declaration  were  proved,  but  it  appeared 
that  the  plaintiff's  premises  and  stock  had  beoi  insured, 
and  that  he  had  received  from  the  insurance  office  the 
amount  of  his  loss,  and  it  was  contended  for  the  defend- 
ants, that  under  these  circumstances  the  plaintiff  was  not 

entitled 
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entitled  to  reooven     The  kerned  Seljt.  OTerruled  the  1863* 

olgectton^  bat  gmve  the  defendants  leave  to  move  to  ^^' 

enter  a  nonsuit.   The  plaintiflP  having  obtained  a  verdicti  .pj'l^^ 


Storks  now  moved  accordingly*  The  plainti^  in  this 
action  having  received  from  the  insorance  office  the 
amount  of  his  loss,  had  not«  at  the  time  when  the  action 
was  brought,  sustained  any  damage  by  the  fire*  To 
allow  him  to  recover  in  this  action,  would  therefore  be 
contrary  to  the  words  and  policy  of  the  9  G*  1*  c.  22. 
$*  7«  upon  which  the  action  is  Ibvnded.  That  section 
enacts,  that  the  hundred  shall  make  satisfaction  and 
amends  to  every  person  for  the  damage  that  he  shall 
have  sustained  by  the  setting  fire  to  any  stack,  &a  by 
any  ofSmder  against  that  act*  It  is  manifest  that  the 
kgialatare  there  contemplated  a  reparation  to  the  party 
injured  alon^  and  not  to  any  third  person  who  might 
have  insured  his  premises.  So  also^  in  the  S  6.4.  c.  33. 
«f.  3.  &  4.  which  regulate  the  mode  of  recovering  the 
damages  occasioned  by  oflfencee  ag^nst  the  9  G.  1. 
c.  22.,  the  legislature  evidently  qpeak  of  a  recovery  by 
the  party  whose  property  is  injured  or  destroyed.  lo 
l^  V.  Caggan  (a)  the  1  G.  1.  1^:2.  c.  5.,  and  9  G.  1. 
C0  22.,  are  said  to  be  remedial^  to  relieve  the  party  in- 
jured by  the  unlawful  act.  In  this  case  the  plaintiff 
has  not  sustained  any  injury,  having  received  the  amount 
of  his  loss  from  the  insurers,  and  they  cannot  sue  the 
hundred  in  his  name.  There  is  indeed  a  case  men- 
tioned in  MarAM  on  Insurance  (i).  Mason  v.  Sainsbwry^ 
in  which  a  contrary  opinion  iqppears  to  have  prevailed. 
That  was  an  action  on  the  1 6«  L  i^.  2.  c.  6^  the  phun* 

{482>9i^.S99.  {})  V.2.  p.796i 

>      tiff 


BltTTHIIIO. 
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1B2S.       tiff  had  recovered  the  amount  of  his  loss  from  an  in- 
surance office,  for  the  benefit  of  which  the  action  was 


Clabx 

Th'^l^it.    ^'^"S'^'  ^"  ^^^  plaintiff's  name,,  and  with  his  consent; 

anttof       and  this  Court  held  that  the  action  was  maintainable. 
BLTTHnre* 

That  case,  however,  does  not  appear  to  have  undergone 

much  discussion,  and  as  there  is  not  any  other  to  be 
found  bearing  on  the  point,  it  is  certainly  worthy  of  fur- 
ther consideration. 


Abbott  C.  J.  The  point  upon  which  this  motion 
has  been  founded,  was  decided  in  this  Court  many 
years  ago  by- the  case  of  Mason  v.  Sainibwy.  Unless 
there  be  some  serious  doubt  as  to  the  propriety  of  that 
decision,  we  ought  not  now  to  disturb  it.  I  cannot 
bring  myself  to  entertain  any  doubt  of  its  propriety.  It 
is  plain  that  the  intent  of  the  legislature  in  this  act, 
and  others  of  the  like  nature,  was  to  make  the  inhabi- 
tants of  hundreds  vigilant  for  their  own  sak^  by 
making  it  their  interest  to  prevent  the  commission  of 
ofiences,  and  where  that  could  not  be  don^,  to  exert 
themselves  to  bring  the  offenders  to  justice.  The  act  in 
question  has  provisions  i^plicable  to  both  those  objects;, 
the  7th  section  renders  the  inhabitants  of  the  hundred 
liable  to  make  amends  for  the  loss  or  damage  sustained ; 
but  the  9th  section  provides,  that  they  shall  not  be 
liable  if  the  offender  be  apprehended  and  convicted 
within  six  months  after  the  offence  committed.  For 
these  reasons)  independently  of  any  question  as  to  the 
competency  of  the  defendants  to  set  up  as  a  defence^  a 
contract  entered  into  between  third  persons,  I  am  of 
opinion  that  the  principle  of  the  act  fully  justtfles  the 
former  dedsion,  and  that  we  ought  now  to  abide  by  it. 

Rule  refused. 
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The^KiNO  d^ainst  D.  W.  Harvey  and  Chapman*  satu^rday, 

Nwemher  8Ui. 

THIS  was  an  inforination  filed  by  Iiis  majesty's  Attor*  Allbelimpiitcd 
that  his  nu^y 

ney^General  against  the  defendants,   for  a  libeU  laboured  under 
contained  in  a  newspaper  of  which  the  defendant  iifarwy  ^it^at^ 
was  the  proprietor^  and  the  other  defendant  the  printer  SJjJ^nSiS 
and  paUisher.    The  libel  was  the  leading  article  in  the  **J^jy[^ 
piqwr,  and  headed  «  Latest  Intelligence— The  King,"  J^pJJJ^^*! 
and  b^ran  in  the  following  words :  <^  Attached  as  we  ation,  the  pub- 
sincei'ely  and  lawfully  are  to  every  interest  connected  libdwaspror. 
with  the  sovereign,  or  any  of  his  illustrious  relatives,  it  mitud  I7  the 

•  •111  1  •«       defendant!  that 

15  With  the  deepest  concern  wc  have  to  state,  that  the  the  statement 
malady  under  which  his  migesty  labours  is  of  an  alarm-  ^^^^  and**" 
ing  description.     It  is  firom  authority  we  speak."    The  ^  ^^/^, 
libel  then  stated  several  fiicts  relating  to  the  king's  ill-  ^^^^ 
ness,  and  concluded  by  alleirinir  that  his  disorder  was  my  authoritj 

/  o    ©  for  making  it; 

of  an    hereditary  description.      At  the  trial    before  and  the  Judge 

in  hu  cbaige  to 
the  jury  having 
stated  that  it  was  a  criminal  act  to  assert  falselv  of  his  majeity  or  of  any  other  ^rson  that 
he  was  insane,  and  it,  being  admitted  hj  the  defendants  themseWes  that  the  fact  stated  in 
the  publication  was  false,  in  bis  opinion  it  was  a  libel :  Held,  that  this  direction  was  cor- 
rect  in  point  of  law,  and  that  tlie  Judge  was  warranted  in  ikying  that  the  defendants  had 
admitted  the  charge  contained  in  the  libel  to  be  wxiaiti ;  ttvr  assuming  that  there  might  be  a 
distinction  between  a  mere  vntnith  and  a  criminal  untruth,  and  Siat  the  term  ''false" 
appised  only  to  the  latter,  still  as  the  defiendants  had  staled  that  they  communicated  the  fact 
him.  authority,  and  bad  not  proved  that  they  had  any  such  authority,  they  must  have  been 
guilty  of  a  criminal  untruth  or  falsehood  by  staling  as  a  fact,  the  knowledge  of  which  they 
Jiad  derived  from  authority,  that  which  was  untrue,  and  for  wliich  they  had  no  authority. 

The  jury  having  retired  for  a  considerable  time,  returned  into  court,  and  desired  to  know 
whether  it  was  necessary  that  there  should  be  a  malicious  intention  in  order  to  constitute  a 
libel ;  to  which  the  Judge  answered,  *'  The  man  who  publishte  slanderous  matter  calcu- 
lated to  defame  another,  must  be  presumed  to  have  intended  to  do  that  which  the  publica- 
tion is  calculated  to  bring  about,  unless  he  can  sliew  the  contrary ;  and  it  u  for  him 
to  shew  the  contrary:'*  Held,  t^at  this  answer  was  correct  in  point  of  law,  and  that 
the  Judge  was  not  bound  to  answer  in  the  aflirmative  or  negative  the  abstract  question 
put  to  him ;  and  assuming  that  a  malicious  intention  is  necessary  to  constitute  a  libel  that 
intention  is  to  be  inferred  from  the  mischievous  tendency  of  the  publication  itself,  unices 
the  dbfendant  shews  something  to  rebut  such  inference,  and  therefore  that-  the  puUication 
flf  a  libel  of  miichievoiis  tendency  baring  been  proved,  and  tlie  defendant  not  having  shewn 
.that  be  published  it  from  authority,  the  jury  were  bound  to  find  that  he  published  it  with 

•  malicious  intention. 

Vot.  II.  S  vfUott 


liiii;       Abbott  C.  J.,  at  the  Limdm  sittings   aftser  hist  term, 
"        the  publication  of  the  libel  was  proved  hi  the  usual 

Tlie  Kma 
(^mf        manner;  and  it  was  admitted  by  the  counsel  ibr  the 

^^^^^'      defendants^    that   the  libfel    iihpof ted  that   the    king 

laboured  under  insanity,  and  that  that  assertion  was  un- 

trffdi  but  it  was  urged  io  the  jury  that  the  defenaaiftl 

believed  the  fact  to  6e  tme^  ftnd  that  they  f^ere  war- 

rl^^  in  so  doing  by  rumotfr^  wbicli  bad  beeir  t^ 

pfSfVAtett  oh  th6  subject.    The  Lord  Chief  dHfttieU^  in 

hi!  atftdr^ss  to  the  jury^  after  stating  tlie  imp^i:  of  ^ 

puMicittioil,  pro<!{«ded  atf  ftdiowst  «*To«Bsht  UMlf 

6t  hiir  mifj^ty,  or  of  tof' other  person;  (!hat  he  labofrrv 

utiHf  thfe  affiictito  of  ttfental  derangeilieni,  h  ft  erimittftl 

aijt    It  i^  iut  oifenee  of  a  more  agntrtted  natdte  to 

ifiitke  such  lin  lissertion  concertrin^  bis  mt^ty  than 

cdneehi)n|g  k  stibject^  by  reason  of  the  greater  mischief 

tbaii  majr  thence  ftrisil.    It  iv  diftmetly  admitted  iiy  the 

cotin^l  fer  the  defendants,  that  the  statement  in  tht 

Hb«l  WAS  fktsc  In  fietj  although  thiy  a^h  that  nnnourv 

t^tfie  same  tfibcthAd  been  previously  dretflatedin  othef 

newspapers.     Here  the  writer  of  this  article  does  not 

seem  to  found  himself  iipbn  existing  ruihburs,  biit  piir-^ 

ports  to  speak  ^rotn  authority ;'   And  inasmuch  ai  It  li) 

now  fadlBittod  tfaa  the  fad  did  hdt  kkM,  thEi^^  eoUIQ  M 

lib  tiathority  fdr  the  st^l^hietit:     In  ihf  <^IiiiotiP  ilh« 

l^tlbllcation  is  a  Itbel  calculitted  to  vilify  and  scandaii«# 

his  mi^esty,  and  to  bring  him  into  contempt  among  his 

subjects.     But  you  hate  a  rigitt  to  exercise  your  own 

judgment  upon  the  pubticatiori,  aiid  I  invite  you  so  to 

tib."    After  the  jury  had  retired  about  two  hdixrt  fh&y 

fetiirned  tHtb  coUrlt,  lihd  ih)&  fbr^ihttii  k&!d  that  tfit  j\i^f 

MAed  to  have  thb  optnf6ft  bf  thb  IMd  CHKT  ^tt^tifc^, 

«fi6th^  it  wft«  oi*  wtt  lidt  nece*ti«^  ttaiit  thfef^slmitld  tifc 

a  tndidotts  intention  to  constitute  a  libel  TotBia«|{ats- 

tion 


IV  fi«  F<WA«&  1JM»  «« .GEOK6K  IV. 

Um-likf  lad  Oaii  JaatMi  nttinKd  tk»  feHowim       last. 
«nM««r4  i  '*TIl9  |l««  wh«i  iHMnfaes  alandcrom  Burttei'4       — — 
m  fitft jnlwre  oitfciiiiited  to  dsftnie  tnd  vili^  aaolhfr^       n^oM 
m9it,be  pttsm^d  Ipr  kare  inteiided  to  do  tbat  whioh      ^^'>^*'' 
tke  pnhUoilfOA  ii  caki^iHed  to  bring  aboot,  onlei^  he 
«M  ^wpr  ibe  eodtemrj ;.  aiid  it  ia  for  him  to  ahew 
Hm  .fioiMuff*,     Thpre  isagr  indeed  be  uifNiieeiit  {mb- 
Keiklicfiia  ^f  thit  wbi^,  in  its  own  oaliire^  it  ii^ttrieui 
to  amubf^t  ^  ^  iiisftiiN»»  the  deliyery  of  «  book 
libe^kms  mutter  la  a  magialrate;   but  tbe 
ftl  rvk  i%.th«ts,per9(m  must  be  taken  to  haVe 
WtmAfi  Id  df  that  wbicb    Ms  aot   ia  caleulated   to 
^Bbpt^''    The  jury  agai*  retired  for  about  three  hotfrs^ 
ftpd  then  returned  a  vet^dtet  of  guilty  \  but  redosameuded 
fb#defi«dmfe  to  inengr« 

.  JOmmm'  and  Brt4ig^mH  for  th^  different  drfendams^ 
mmf  tidoted  foe  a  be#  trial*  upon  the  gtx)Hiid  of  misdt- 
mfim^  ^  ^fi^JiMlde  three  points:  FirM^  that  thil 
Liqfd  Chief  Justice  had  stated  to  ihe  juijr^  thai  the  d^ 
fi^lill^nta".  cpttnarf  bad  adoi^Med  the  st^t^ment  in-  th(9 
libel  tm  be  folse  in  fi^t)  u«i|g  that  word.  to.  denote  n 
matflt^  untrutM^  $eeondlj»  that  the  question  put  by 
^^infj*  m  Iheir  retiirn  into  courtt  had  qoi  brai  dis-^ 
tifi^t^  aiMjwered;  t^ndy^  thirdly,  th^t  the  obsevvatRine 
w^,,hjfAm}^T(^  ChieS  Jostji^  by  way  of  answer  t^ 
i^fuff^j^pc^aa^  ^er4  eali^uiated  to  mislead  the  juiry«  As 
XfiJi^^i^  poJMty  ^9  fi^  iaipu^d  by  the  libel  was  ad- 
KpjtMd  ^  tAT.fptr^ei  )^ut  po|  to  he  false  or  untrue  in  tlie 
l^^}fi^  af>  t¥i4*)[epdi»t»;  for  it  was  urgei  to  the 

HrfST^ile^.  y^.  generally.  The  fact  of  such  rumours 
hani^g^ifpd^tpi  iip^^  b(?  |Hth|a  tiie  knowledge  of  the 
.T^,, .  S  2  jury 
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I8tt.      J vy.  tbetD9elve%  and  mig^t,  at  all  events  be  rall^ctod 

— T?-      from  the  terms  of  the  puUication  h^L     The  mere 
The  Kim  '       ^       .  .      «  .    .     i 

^^Bttti       untrue  assertion  of  a  fact  is  not  m  all  cases  crimiofiU 

Where  a  master  is  called  upon  to  give  the  character  of 

a  servant^  the  assertion  must  be  maliqious  as  Jvell,  as 

untrue  to  make  it  criminal.     Here  the  impression  cpa* 

veyed  to  the  minds  of  ihe  jury  was,. that  the  defepdanis 

had  adm^ted  that  they  had  a3sert6d  a.  &ct  which  they 

knew  to  be  fi^lse.    In  Haycrafi  v.  Creaky .(^)9  wh^re  the 

plaintiff,  a  person  in  trade,  made  an  inquiry  concerning 

the  credit  of  another,  and  the  answer  was,  that.V  n^ig^fc 

safely  be  crl^dited,  and  that  he  (the  persofi  giving  the 

information}  ^ke  this  from  Jbis  owp  l^nowledg^  .a^ 

not  from  hearsay;  it  was  held  that  the  assertion  of 

knowledge  i^eant  qp  more  than  a  strong  belief,  grounded 

iipon  what  speared  t,o  the  party  to  be  reasonable  and 

certain  grounds*    The  word^  used  in  tbl$  caseiure  nolt 

stronj^er  than  thpse^  iOxtl^^  case  cited**  [JB^^,  J.  7%e?e 

fraud  was  the  gist  of  the  action;  .and,,tberffor0^  \i,  was 

necessary  to  shewy   not  only  thai  ,th|fi  stat^e^  was 

untrue,  but  that  it  was  made  malo  animoO    Scjcqnd^^ 

the  abstract  question  put  by  the  jury  was  not  di^tfnctly 

answered.,    Th^y  were  not  told  whether  a  malicious 

intention  were  or  were  not  necessary  to  constitute  9 

libeL    They  appear  to  have  thought  correctly  in  the 

first  instance  that,  although  the  &ct  asserted  in  the 

libel  was  untrue,  yet  it  was  not  criminal,  unless  it  were 

malicious  as  well  jas  untrue,  and  the  question .  ought 

to  have  been  answered  distinctly  in  the  affirmative  or 

the  negative ;  for  in  consequence  of  the  answer  which 

was  given,  they  may  have  been  induced  to  think  that  it 

was  wholly  immaterial  whether  the  intenti<m  was  ma- 

(a)  S£Mr,9U 

licious 
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Ifcibu^  or  nof.  The^  may  have  fpuoded  their  verdict  iS^S. 
upOQ  the  circumstance  of  the  assertion  Being  untrue,  al« 
though  they  may  have  been  of  opinion  from  facts  within 
^eir  own  knowledge,  and  itom  the  import  of  the  pub* 
^cation  itself,  that  the  defendants  had  only  repeated  that 
which  had  been  publicly  rumoured,  believing  it  to  be 
true  at  the  time  when  they  publish^  it.  It  was  laid 
down  to  the  jury  as  a  presiimptSon  of  law,  that  matice 
niiras  to  be  inferred  from  the  iftere  fact  of  publication, 
whereas  that  it  only  one  of  the  circumstahces  from 
which  they  may  be  warranted  in  drawing  a  conclusion 
of  &ct.  The  question  of  mab'ce  is  in  all  cases  a  question 
df  &ct,  to  be  collated  from  the  evidence  before  thie 
jdryl  tBayiej/  J,  I  take  the  taw  to  be,  that  where  a 
imrtieular  consequence  necessarify  results  from  any  act, 
the  party  doing  the  act  is  to  be  considered  ito  printi 
fade  intending  the  ncqesisary  cohs6quence:  of  that  act. 
Tbtt^  in  ite^if^  Farringion^  Jf.  ISil,  the  indictmoat  was 
'fir  setting  fire  to  a  tniD^'witfa  intent  to  injure  the  occu- 
jHers  thereof.  Tlie  indictment  was  not  prefeiiiBed  until 
idxive  i^hteen  months  after  the  ofJ^Boe  wm  committikl, 
fid  that  it  could  not  be  supported  on  the  9  jijL3.  c.  129. 
The  prisoner  was  of  weak  intellects,  but  not  in  such  a 
state  as  to  be  entitled  to  an  acquittal  lor  want  of  reason. 
A  point  reserved  was^  Whether,  under  %^  G.  3:c.  58.,  it 
was/hot  necessary  to  give  some  evidence  of  an  intent  to 
injitrc,  beyond  the  mere  a^t  bt  setting  fire ;  but  the 
Judges  were  unanifaious  that  the  prisOnei*  must  be  taken  to 
have  intended  that  which  was  the  necessary  cooafequence 
of  his  act,  and  the  conviction  was  held  right.  InlRex  v. 
liatdgaraj  Eastet-f  1815  (a),  the  indictment  was  for  dis- 

(a)  The  learned  Judge  reed  tioCh  these  cases  from  a  manuscript.  Tbe 
first  of  them  is  to  be  found  in  2.J2tMfe/J^  1675.,  and  the  other  in  Bayle^  on 
jm$  of  JSnhang^,  443.' 

S3  posing 
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IBM.       pMng  of  fcH-ged  iMuik  notes,  the  intent  wa«  charged  to 
IbrKiM      ^  ^^  defraud  the  bank.    The  jury  found  the  prisoner 
guikj,  but  that  the  intent  was,  to  defraud  any  person  who 
tnif^t  take  the  notes ;  and  diat  the  iotention  of  defraud- 
ing the  bank  in  particular  did  not  enter  into  the  piisonei's 
«ontemplttion.   On  case,  the  Judges  thought  tlie  matter 
too  dear  for  discussion,  ond  that  the  prisoner  ntust  be 
taken  to  have  intended  to  defraud  tbe  bank,  and  that 
the  conviction  v^as  ri^t.]    Bldridge  v.  Knoit{a%  and 
Doe  dem.  Femokk  v.  Seed  {b\  ate  anthoi4ties  to  «hew 
diet' Che  presi^ption  of  title  from  lengjrti  of  possession 
h  a^p^stion  of  4et  fer  the  jiiry.     Besides  here,  too,  4t 
-was  laid  down,  that  the  malidous  intention  was  io  be 
inferred  4iiAess  the  contrary  was  proved ;  «nd  that  tli^ 
onus  of  jMvvif^  the  contrai^  lny  uppn  the  defendant. 
No%  tbe  jury  may  have  been  led  to  believe  that  U  was 
•necessary  4br  the  defendant  to  prodiice  oral  or  docu- 
'  Bientary  froof  to  nebut  the  presumption  of  malice ;  and 
•  if  they  M  uiiiderstood  k,  tbe;y  n^iigiit  thercb}*  be  imUiced 
'to  can«4ct  ^  defendants,  although  from  fact«»  witfaifi 
ttfa^  own  knowledge,  and  from  the  publication  itself, 
they  nay  have  been  of  <^inion  that  the  defendants  piib- 
Jidwd  it  bona  fide,.beiiev]ng  the  facts  «tatjed  to  be  triie« 

Batley  J.  It  npfx'ars  to  me,  that  tliis  case  was  pro« 
f>eriy  ftreeented  to  the  consideration  of  the  jury  in  the 
i^rst  instance;  and  that  the  answer  given  byniy  Lbnd 
•Chief  Justice  to  the  iju^stion  put  to  bim  by  the  jury  was 
pevfectiy  correct.  Assuming  it  to  be  a  questicMi  -of  fact 
'whether  the  jury  were  to  infer  malice  or  not^  the  evi- 
dence upon  that  <point  was  tall  one  way;  anil  l4fe^t  bcSfig 
so,  it  was  the  duty  of  the  jury  to  act  upon  that  evidence 

(o)  Cowper,*Jl5.  (h)  ^  IT.^W.  2?:f. 

and 


fMf^  find  fhe  d^^cLftnts  guilty.  Jl  is  jimpossibl^  to  fonp  ^3,9f • 
an  acco^al^  judgipeut  qf  tixp  rfirs<;*jon  fff  the  jury,  ajdtJ^-  ihTtoa 
^  adyertu^g  to  th^  terms  of  tiie  Iji^f^i  ftsclf.  It  contaiots  ^|^^ 
pot  in^ely  aB  a^fertion  pf  ^  Fact  iprhicb  a  pa4*ty  may  ;Bi;ypH 
jpose  tp  be  ^e,  ^god  with  rjespect  tp  which  he  a^sujnes  Ip 
ba¥C  h9)l  o^Iy  c^din^y  cxeans  of  knowledge;  butjijt  U 
^ich  an  aasentjoQ,  tliat  if  it  ^er?  a  bona  jS^de  ass^r^^uif  tfffs 
0)[€wps  of  jproving  it  t^  hp  so  in,i;^t  be  wijthin  tlie  ^ritfx-s 
oyjfff  Wffey^  jUe  does  joot  merely  say  ti)jfl  sg^h  a  fy(^ 
^ists^  bu^  be  assucncs  to  spoak  from  fiuthoriXy.  ft  ff  qc^t- 
f^^f  thgt  to  state  J^fdy  ,of  his  vff^ty  t^jff,  wjji^ch  is 
j^ted  j^  ^his  publication  js  a  libel.  If  jt  b,e  uot  fo,  fbfi 
^bj^tipn  jwjU  be  iipon  the  record,  and  may  b^  tak^n  ,ad- 
fj0^e  of  either  juipon  writ  pf  err9r  x>r  by  a  moUpn  jfi 
ajqreil  q(}u4fftipnt  Bv^  as  a»t  present  j^vised,  I  atn  .^f 
opinion  thfit  falsely  ,maku)g  that  Assertion  was  evi^^m^e 
thfbt  tb^  pfurty  made  it  maliciously.  A'  distinction  J^as  b^ 
mfbde  l^etween  an  untrue  and  a  false  assertioo,  spf^  it  ^.as 
i^effsf  jBLTgucdf  iliat  if  ft  party  assert  a  particular  &ic;t,  b^ 
Ueving  ti^  the  f^ct  exis^ts  wbpn  it  does  not,  aIt,hoy^i 
thfit  b^  an  untrue  a^scrtipn,  yet  there  is  no  criminality  in 
j|,t ;  bu|  that  if  he  assert  tliat  whicli  he  knows  to  be  untrqe, 
ffx^f,  is  a  criminal  untruth  or  a  falsehood.  •  Assuipipg  th^t 
il^  is  j^  wellrfounded  distinction,  I  think  that  if  a  party 
kj^owing  a  fact  npt  to  be  trufi»  or  iiot  hiring  th^ 
ai|{ms  of  knowing  whether  it  be  true  qr  not,  tak^ 
upon  hU^self  to  ^sert  that  it  is  so,  then  he  makes  f 
faly  ^asserti9P^  or  is  guilty  of  a  criminal  untruth^ -^ifj^ 
.f  u^ns  out  that  his  assertion  is  unfounded.  J^n  the  one 
cas^  the  crimj^pality  consists  in  asserting  that  which  he 
^ows  Qot  to, be  tru^;  in  the  otlier  he  is  making  an  as- 
sertion unwarrantably,  when  he  does  not  know  whether 
it  be  true  or  not.     T4icre  ^re  au^orities  to  shew,  that 

S  4  if 
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182J9L  if  a  loaa  will  uke  upon  bimself  to  swear  to  a.  thing 
rrrm  when  he  .does  not  know  whether  it  be  true  or  falsc^  be 
^^gamii  is  liable  to  bo  indicted  for  perjury,  if  bis  testimonj 
)vrove  to  be  falsew  Now  is  the  a&sellioa  in  this  case 
to  be  considered  fiilseor-not,  in  the  latter  sense  of 
the  word?  A  party  making  such  an  assertion  may 
or  may  not  have  the  means  of  knowing  the  state  of 
his  majesty's  health ;  but  herei  the  writer  takes  npoa 
himself  to  state  that  he  has  aathority  for.  stating  such, 
and  such  facts.  NoV|  if  he  had  such  authoritj^^  he  had 
the  means  of  promg  it  to  the  jury,  and  of  shewing  that 
the  dianu^ter  of  untruth  belonged  to  it  only,  ^nd  not 
that  of  falsehood  or  criminal  untruth ;  but  inasmuch  as 
ho  has  not  shewn  that  he  had  any  authority  for  stating 
the  facti  it  must  be  taken  tliat  he  had  none,  and  tliat 
it  was  a  false  assertion,  which  disposes  of  one  ground 
upon  which  this,  motion  wiis  made.  Tlien  the  other 
qu^ipn  ari3es^  .u'iietber  the  defendant  is  to  be  con- 
sidered as.  having  published  the  libel  with  a  malicious 
intention.  Assuming  malice  to  be  necessary  in  ail 
cases  to  constitute  a  Ubel|  I  take,  it  to  be  established 
by  mapy  authorities,  to  some  of  which  I  have  refer* 
red  in  the  course  of  the  argument,  that^a  party  must 
he  considered,  in  point  of  law,  to  intend  tliat  whMi 
U  the  necessary  or  natural  consoquencc  of  that  which, 
he  dpqs, .  If  I  utter  defamatory  language  of  a  parti- 
cular peJ^soo^,  the  presumption  is^  that  I  mean  to  do 
him.a  P^is^hief*  My  assertion  of  a  fact  defamatory  with 
regard  to  him»  will  materially  prejudice  him  in  the  cyc|s 
of  all  the  persons  who  hear  or  read  what  is  said  of 
him.     TAc  King  V*   Cre€vejf.{a)y  is  a  strong  authority 

to 


Hahtxt. 


to  ^#  that  the  an^ef  given  by  my  Isotd  Chief  Jftsliol^  I  g^3. 
tb  the  questkm  put  ty  the  j*ry  was  perfect  ^ffttt.  — ^— 
That  wai'an  indict Aettt  agaimt  -the  dc^fendant  fto  |)tib»  t^tUr^^ 
Hshkig  a  libel  xji^hne  ISripairiek,  an  kmpcotdr  of  tastes* 
The*  Kbel  purported  to  be'  an  acooinroF'a  speechf  de- 
livered by  the  defendant  in  the  Hoiise  of  CommbnUy  but 
it  was  published'  by  him  as  a'cot^i^et  i-eport  of  such 
speedi;  It  wai  objected  at 'the  IfriaV  Ihat  th^re  was  not 
any  proof  of  malice^  so  as  td  malb^  iht  pubUcatibA  Hbd* 
loos.  Th^  case  was  tried 'befbre  Mv/Juscioe  2>  BUtnt^ 
a  itfan  of  g^eirt  talent^  aecairacy/and firmness;  and  he 
was  of  f^pinioft,  that  it  was  not  necessary  to  prore  malicei 
bot  that  it  n^ight  bb  infetred^from  th^  poMfcati^n  itself, 
and  he  tblU  th^  j^ty  that  they 'irere  to  Ibblt  both  to  the 
iniittcr  ftnd'the  iftanner bf  tbl»  pdblicaii^n;  inord^rto 
dedtfe  U'h^heV  it  was  Tibeltons  or  not.  The  defendant 
hai^g  been  folind  guHty,  H  motiodwos  i^ade  ibi^  a  new 
triaf.  The  rol^  was  refused,  and '  Lord  EUenb&roagk 
siiys,  * "  The  only  question  is,  wi^eth^r  the  occasion  of  the 
publt^tfbfl  rebuts  the  inference  of  tnalicd  -arising  frbm 
it;**'  tLt\&LeBlahc  Justice?  stat^  "thiJt  he  had  told 
the' j^ry  to  consider  whether  the'  pubIidat?on  tended  to 
defkfnc  the  pfos^cutor;  gt^n^  hU^bploiort  that  It  did,  but 
still  Icavihg  the  question  to  them ;  tind  he  further  stated 
to  them  that  where  the' publication  i^  defanr^atory  the 
law  infers  n^aUce,'  a'lifess  any  thing  can  be  drawn  from 
the  cJfcunistancei  6t  the  publication  to  rebut  that  infer* 
cnce/'  1  cannot  distinguish  that  case  from  tlie  present. 
Here,  the  puWfcatfon  was  of  a  inciter  which, if  false,  it 
18  now  conceded  was  libellous.  NoW  this  decision  says, 
that  malice  ought  to  be  inferred  from  the  publication 
of  defamatory  matter,  unless  some  excuse  for  the  pub- 
lication be  shewn.    The  onus,  therefore,  of  negativing 

malice 


tM9  -^jiigfiyBhUwnmM^wm*-: 

.  mifclinirtMli  lliaJliaXtV  lOBkiiiir  in  xiy^tprO-  Ktmc^lf  from  ^rmA 

thA  ijiial  itifllf  tntl  rnniffinniflnriTf  fhnt  thprp  i&^fin  Cbiuid* 

^lo«<*tmrfc»tow  nnl'.  Aljy  IniiirimiAt  hn  feliA  in^i visual  tO  whftm 

ji  *'^i«*'^^  Jiut  iniachiesDiu  Jto  ihfi  'Doblic*  inafiniMcli  aa  it 

dt,((rgeiQf  thei^^ut^j  to  act  upon  tbc^Tules  and|>riocipI^ 
■fl§lli^J(/9jfjplpiftbe\^yf,t9fh^  ^x^  before  theip.  The  Dublio- 

ation 


k^Mii^  It  «tele»  tM  tfie  iNic^r  bad  k 

ttl»iteb^afilMw%liie4Mbii^  ^brifiheimimr 
faMMMI  irli1tt4Mr  4MiflciidM»s  lo  4^  (rtfUk,  tll«  Wiy 

Wi^lMriiMisieMlaiicyit  pitm^d^  tt  1$  iMMM  tetiave 
iKM  ddn*  4^  a  jagfidooi^  telMdba  ^  tteaite  the  ^- 
4lpl*of  low  ii^'tliBl  a  {)Miy  taiMt  ^l^iBye^ietilctetoAi- 
taMl  liuwe  Dkings  and  Ame  €ttM»  4i4ucfa  natuniBy  gro«r 

Itaiit^^dii)^  f udgs  yMtfamA  40  tril  thi^>ry  tM  niailoe 

^  ^ti^i  «»  ti'lfiftriM^  and Mkit  duit  bttViogi^een 

fif^vUi,  MH/biai,  aeoDiiffng  to  4;be  prittc^eg  ^'faw,  tatide 

idi»ttfciMi6e^0f  Mdi6e  liecestorf,  tk^  /bums  e(t  t^haUhkg 

cfiftT  ttifttas^ce  WA*  eM,  upM  tbe  dd^ndaM.    It  "it  wd, 

^HfllMei^  tlifat  14^  I;Ml  €hitf  jfiuitiee  wii^  tiomid  to 

'#m^fef  ih^dbfpttMt  4)iie8tioii  j^ijy^ke  jaty^  bar  I  am 

'  '46f '^a^^flott  tfaat  4  jii^e^  k  not  tk>6iM  to  iaBfi^el^  my 

'   4fdiMbiif  tte^  io*Ar  at  it  i$  laatcmt  to  liie  «iatt«r 

-  ^a«^  tii«  ^itfylttK^  :lo  4edder  aBdlH  tfa{«  (^s6 if  the 

' '  Ja^  ^ae^i/ittiialfed  flx)&& 4iie aaaiwer  gfveti,  iibat It  wtis  to 

iia^pfasamad  t^t  tba  dafenitat  Immded  €fa6  conse^ 

' '  q^leiibAMii^W^MT^^        fiidiar  ftam  Ms  act,  ^ley 

mkit  itt  l&elianie  lima  Itava  fceen  slitisied  di^^re  was 

jJitftKektit!]^^ kftaUke^  taidihdtpf&te «fa6re  cati  be  no 


m  :  CAsaoB  a  tacvMOMAs  nvti 


)#jl9*  Bi$9f  J*  Iliepopersetfordiinthiftiiiformaltpaift^moilt 

i»rrecl\y  called  by  it  a  false^  scandtboty  and  iMHeiooB 
Uil^L  We  have  been  txAd  by  the  defimiam^  cMne^ 
that  119 Alice  is  the  gist  cf  this  prooeculioiu  I  acoede  Co 
thisi  bat  we  must  settle  what  it  meant  by  tiie  term 
9nali^.  The  l^d  itofon  of  this  term  diflbra  from  its 
acccpiation  in  common  conversation*  It  is  not,-  as  in 
iMi^jdaf^ry  speech,  only  an  expression  of-hatved  or<iU«win 
to  aa  individual ;  hot  means  any  widsed  or  tnlachie* 
yipus  iBtenUon.of  the  mtnd«  Thus,  in  the  crime  6( 
nmrd^iV  winch  is  aluwiys.  stated  in  the  indictment  to  be 
C(9miiBitti9d .  iwitb  maHce;  aforethought,  it  is  neltber 
nocessaiy*  in  support  of  sneh  an  incfiotment,  to  shew 
tba(  .the  prisoner  h^d  any  enmity  to  the  deciAised,  nor 
would  proof  of  abaence  of  iU-wiU  furnish  iba^  accused 
with  3  any  defence,  when  it  is  proved  tliat  the  act  t)f 
IplUng  was  intentional,  and:done  without  any  justifiable 
or  excusable  cause*  Malice,  in  the  law  reUtive  to 
libalis,  means  legal  malice.  The  only  question  which 
the  jury  had  to  decide  was,  whether  a*  paper  i^iiich 
fakely  represented  that  the  sovereign  of  the  conntry 
was  insane  and,  so»  incapid>lo  of  discharging  the  duties 
of  lus  officci  was  a  mischievous  peper :  no  men,  whose 
minds  were  not  disordered,  could  liesilate  how  to 
decide  such  a  question*  It  is  not  possiUe  to  -  imagine 
any  publication  more  calculated  to  produce  irritation 
and  disorder  throughout  the  country,  and  the  pnb^ 
liabcrs  must  be  tafien,  according  to  legal  reasons,  to 
b^ve  intended  to  prodnoe  those  conseqaences  which  it 
was  calculated  to  produce*  He  defendants  were  not 
charged  with  a  libel  published  from  motives  of  personal 
hatred  to  the  king,  but  with  a  false  report  of  the  state 

Of 


HMtiii 


of  iMnmimifit  miad,  ina&  wkh  »  view  to  Ahtnf^  the      MtM 

peap0  of.  tlie  cottntffy*    It  was  admitted  at  ih€  frtal^tbM     ^^^ 

llM^Ubel  vras  fake^  baft  it  was  at  the  siime  time  insi^tedi 

that  tbe  defendants^  at  the  time,  when  they  pabTished-iti 

did  not  knov  that  it  was  fMsc.    Tbey^  say  they  pnUish 

from  iMithoHtyy  and  thereby  nndertake  to  be  j^esponsiUe 

fon Jts  tmth.    But  whether  a  publication  bo  troe  or 

fidse  is  not  the^  subject  of  inquiry  in  the  trial  of  an  n^ 

foraiaU^ni  for  a  libel ;   butwlieiher  it  be  a  mfsehievous 

or  inoocsent  paper*- >  In  the  position  in  whieh  this  ^ase 

now  stands  it  is  not  neeessary  to  decide  wbedier  th^ 

defendants  would  bare  been  justified  had  the  stbf«MV^t 

beefi  true.     But  it  must  not  be  taken  for  grants  that 

if  sii^h  a  dreadiul  affliction  bad  happened  lo  the  coiintty^ 

as  the  iiisanily  of  the  king,  the  editt>r  of  a  n^wsptipei^ 

would  bejustited  in  pubhshing  an  account  of  Itat  any 

tliiic^  and  in  any  manner  that  he  thought  proper.     It?  is 

fit  Uie^time  and  mode  of  sueh  a  communication  should 

be  datermSned  on  by  those  wh<»iHre  best  abieto  provide 

Bffukast  the*  effecte  of  the  agitation  of  poblitf  Ibeling 

whifib  it  is  likely  to  produce^    A  r^wOniAde  time  sboidd 

be  left  to  the  Qpostitij^ed  authorities  to  give^  the -nation 

sucbafflklang  intelligence^    During  that  time  decency 

requires  that  all. other  persons  should  be  silent.    IF  such 

a  communkatSoo  diould  be  improperly  delayed,  the  faib 

liberty  of  the  press  would  allow  any  person  to  call  the 

attention  of  the, natioa  to xhc  circumstance.     But  such 

n  cpomunication,  rashly  made,  although  true,  might 

raise  an  ioference  of  mischievous  intentioni  for  truth 

aaay  be  piAlished  maliciously* 

Abbott  C.  J.    My  learned  brothers  having  delivered 
liieir  opinion,  that  nothing  wl>ich  fell  from  me,  in  my 

address 


Vcrn^  V#IBM^9v««NwiribMH#ttMR  »lilM!w 


grautiig  »  item  Iruti  il  k  |M>o|N»  weawwiiry  for  ■» 
ifr«9  flof  tbiag)  1  MMittj  lMnMter»  fitrWar  aMdndg 
.  oM  <f  t»»  ylwiif»<|li»M,  If  it  ImtrattliaCanf^ielorift 
ktMMie»  W  oeeaMiQr  t(>  JMd^r  ftttienable  to  fh*  k<r  a 
fHHlwho  ynWdlw  defcwatoiy  atotterf  — I  Mjf  llMit 
:i«iM  ilurfi  imditieiM^  ii)Ua«  iMi^  te  ii%^ 
indilMtliofi  ef  the  AmA»  Mtal^  i«  •«#»».  wbww  ^ 

of  an  Us  BU(ifelf '»  «lrii«0«f  IJgIb  •b4  lew^  wmM  h» 
M  «rialKiafc  tb«t  ^rpieetMO  njMck  thUlliir  wigbi  «a 
•vtcad  to  dNM  I  ifW  a^  tellMi^  V4lti'V^gHtA  to.Uw 
ptftitdM  ^[liitmotf  *»laia«ii«  Ibk  pi^^B^^ 
ifan^  writer  tUaSt*  pw(4r  dotiN^  fbali  ||«:iqpi^«l(«  fratt 
MOwritfr  *1hi»  Im  bilbk0i»  im  Httim  itf  tt^rOiialw 
fiNt»  w|il  it  afaaU  t«m:<^thik  i^  ftM  w.  M«MlMk 
ttMMw^  .1  am  af  opiiiie^.  ikm  1m  mhiti  malaa  «ba  al* 
MMiaB  ia  Mdi  a.ia»iai  AMy  ba  j<ii||r  AM  0  mpfea  i 
fillw  aMMrtiem  I  ab»  do*  *  tufiaieMoatiiM.to  i^f*  Uiat 
tooatt  it  an  wnnia  mmHioa  AottU  lia  ft-  maro  futfuit 
iaad0flf«tpMaip»t. 

,,.•■-,.,    .,Btfa«Mirfi 


■5     •,'.. 


»    t 


IK  Hi  l«tit«t'tiii'«»  «£eiiSB  lY.  m 


I     -^^    '     •  -    '  .  -.  •   .  /  •     '    '    ; 

Ami  HM  Ari6thdf>  4^^»Af^  TtiolfA^  tefi      ja.u%. 

j!|^6d{9MPgIT  by  ti«  jiMiftiffiii  dmnshwafdini  nf  iM  in  the  pwidi  of 
IRMMnf  l^pM^  7ViM|  i^nnit  the  dobndttiti)  iste  diOTok*  loirDtbip  or  a 
cOvOii  W  tti«  flM  of  the  piMiiiiiAi  ts  ehtnvlniiiMMi  ^p«^ 


BsMli^  thi«t#«<Aliei'{)mmui^iAr^  Hdd,  that  the 


birMF  bieM^Mltdttgfetb&trttbifittitiiri  TllM^i    iw«^  «kct«d  «ir  die 
tMMMi  Al  tbe  trM  b«lbre  Jte*J.  ai  Mto  iMt  aaiiiM/ill^iL^ 

^'^  '  ^^     liaiidi,wid#«« 

beMi  i4>tiblrittd  t   iidd  «Uk>  tf  ^lv«l  conntrf  fatailMi^  ^"^^^ 
nmkH  bi^  jDimlf  AfiptikKefll  t«iib  oibtr  ohmtkuhiffkmni  pi«Mt  or  kii 
There  is  only  one  parish-church  in  the  pariilii  mad  tbafti  oftlra  pmUi 

idalntf  A  or 

is  situate  in  the  township  of  B.  Separate  ratds  hare  Jtefondtnta. 
dfTays  been  miide  by  the  two  seb  of  cfaofdiwardens. 
When  the  deifandants  weJit  out  of  officd  the  tvtjA  of  J  8k 
renuuned  ia  their  bands.  Ji  T.  and  J.  Hi  w^re  chureh- 
wardens  for  the  country  faaiiilet%  when  the  defendanu 
were  dturcb^ardens  for  the  township  of  Burioiu  For 
the  defendants  it  was  oEgectedy  that  the  whole  bodjr  of 
ditirchlirafdens  i^ipointed  for  the  parish  foritied  but  oM 
cdtpontle  booty^  and  thiit  ^e  action  should  have  baa 
brought  bjr  aH  the  pih^ent  agunst  all  the  lale  chm^h* 
wardens.  The  learned  Judge  overruled  the  objection, 
and  the  plaintifb  had  «  ^tii^  fdif  182. 

(Umpbett 
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ItSS*  Campbell  now  moved  for  a  new  trial,  and  relied  on 

the  objection  before  mentioned.  It  is  true,  that  in  this 
parish  no  common  fund  was  raised.  The  churchwardens 
appointed  by  the  township  of  Burton^  and  those  for 
the  country  hamlets  made  separate  rates  for  their  divi* 
sions  respectively.  But  Sex  v.  Got*don  {a)  shews  that 
there  must  be  one  rate  for  the, whole  parish,  and  that 
separate  rates,  by  separate  bodies  of  churchwardens, 
cannot  legally  be  made  IBag^  J.  The  rate  tliere  in 
question  was  a  poor-rate,  between  which  and  the  present 
there  is  this  material  distinction  :  there  may  be  an  imme«- 
morial  custom  as  to  a  church-rate,  but  not  as  to  poor- 
rates,  which  had  no  existence  before  the  reign  of  £&•] 
.  At  all  events  the  appointment  of  churchwardens  cannot 
be  for  a  township,  it  must  be  for  a  parish ;  if,  therefore, 
the  plaintifls  were  sworn  in,  and  acted  for  the  township 
of  BftrUm'Up(m''7Venif  they  were  not  legal  oflicers,  and  if 
tbcy  were  appointed  for  the  whole  parish,  the  whole 
body  of  churchwardens  should  have  joined  in  the  action, 
therefor^  quacunque  vi&,  the  defendants  are  entitled  to 
a  n^w  trial. 

Abbott  C.  J.  I  think  we  are  not  called  upon  to  en- 
quire whether  the  appointment  of  the  plaintiffs  was  or 
was  not  strictly  legal,  we  must  presume  it  to  have  been 
legal.  The  material  part  of  the  case  is,  that  in  this  parish 
there  were  two  purties,  supplied  by  separate  rates,  one 
npon  the  township  <yf  Buritm^  the  other  on  the  country 
hamlets.  It  is  no  mjory  to  the  parish  at  large,  that 
tile  money  in  question  has  not  been  paid  over,  but  4;iniy 
tothat  part  of  it  from  wiiich,aiid  for  the  «se  of  which  it 

was 


WM  rmcd.  I  am,  therelbre,  of  optnmi^  thht'the  plain-  l^i^l 
tiAr  being  tnvvkted  wkh  a  right  to  the  ifiahilgeMent  iJT  -^^ 
thttt  tftii^  iMnaikhd  to  ttaifrtain  an  a^tibU'Ibt^'it;    ^*' 


Ctiiamz and  Anotber  mrnkt^Sr&Bvtw  Md  ^^  ^''?!^' 


^^i^^SLT  on  «  special  agrcOTcnt.,  •'T'''^*^^'***^'^^*^^ 

.  ation  statiedL  that  by  &  certain  iAeisoi;ap4t«p.i)£  «iagFwm«nt 
agre^oifQt^  i9^ed  with  the  m^.oE  the.  d^feycfaotvydg  ^^"'<S?i^ 
JSffii/2^thp  i^lii^  betweiax  ploiwiffii.  pf  ,tbe,pD^,  W|i%.lSS!^"Siefi, 

and  4<cfidniit9»;dewiM.a^^  P'^f^^^  t^^SJ!^ 

aJifmki:i3|)^:.of.tbe  ojh«r  p«t;  wqitin^ij^t^lijy.aiii  |^^ 
i^peemeit^.  jMBder .th^.h^nd  pf  J.  JSc^f^pci^  °^-^'^'"£3Ldti^^ 
pact,..aad.&  Qrane  pf  .t|)e  Qtbff.l?vt^,,^)^riJ^gJ^dJAp.d«BbI•g«l•. 
Jkforc^ .  2SJ^^ .  1 796»    J.  Peacocf;  ,agr^  ,1^  ,lf^  >  jootft  <  Um  dcfcndmt 
&  .CEr^<<,  «nd  &  Crane  agceed  to  take  and  mitpf^f  J?o|ri^  .^^a  in  o^^ 


cock^  certain  premises  therein  mentioned,  for  ^hitSf-ioi^  ^^g^^u, 
years,  at  the  yearly  rent  of  40/*;    and  that  S.  Crane  J^^j^^iill?!^ 
thereby  mtx^ed  to  keep  .the  same^in  good  find>t^tianta\^le  ^^^i^*^™?^. 

repair,  during  the  said  term,  and  that  ff^qcoqk  thereby  immbci  imdcr 

•*■•*■''  ,•,'•..'«•'..  "7^*11  leiM  fffiiitain- 

agreed  to  .gri(nt  a  lease  on  those  terms  .-to  Crane^  with*  iog  m  cbuae  of 
usual  covenants]^  within  thre^.  calendar  months,  ^fi|d  tbat.^|^r^y^ 
Cmn^  ^^  ^  execute  a  countermart  thereof;  r(H:iting  ^Q^^et  a  put 
alsoi  jjat  P<r^^  a  leasq  lo^  be  grant^l  t9  him  ^^^.^^^ 

-  ''*     *"* ' *  '  pur  within 

JkmjOQ^A^A^^  nMni.llRr.slMt  IHmoNi;  Ifcanreatirf  uodwrfit.bpaa  out  of  reptir, 
^/s  J|Uidfdrd'UiKateD€Kl  to  insist  upon 'the  forfeiture  if  they  were  not  repairad,  and  A 
gnimrnt^Hm  tq-^Mf-JtJbtwf^ti  \  <flur:  piMiniwiiia  iliin*wpi<1oajSi>ala— tiaontiis  fram  that 
time  lenpinipg  out  of  vpau^  4*  cnteqpd  vnd  Tcpaired :  .  Hel^,  that  h^  micht  rcoorcr  fiom 
A  tflfclii  df^MMd^^  M  Mttkiah.  ~*  JHI*  «ha  aeplM  VHS^r^cMe^  ^.,  but  bcfbn 


of  the  action,  B.  sold  his  interest  in  the  prenusce  to  a  person  who  pulled 
down  and  entirely  rebuilt  them :  Held,  that  this  did  not  deprire  ^«  of  hb  right  to  reoorcr 
Ifao  whole  sues  eipended  bj  i^  v  v  t 
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1823«  of  the  said  premises,  together  with  others,  by  one  in* 
r^][jj^  denture^  dated  .the  21st  January^  1802,  for  a  longer 
^fia^Ait  term  than  that  by  him  agreed  to  be  granted  as  afore- 
said ;  reciting  also,  that  Peacock  afterwards  granted  an 
under-lease  of  all  the  said  premises,  for  nearly  the  whole 
of  his  term  therein,  uato  </•  &  and  J.  Jl,  subject  to  the 
said  agreement  with  S.  Crane^  and  that  the  same  under- 
lease was  then  effectually  vested  in  the  plaintifib ;  recit- 
ing also,^that  defendants,  as  assignees  as  aforesaid,  were 
entitled  to  the  l3enefit  of  the  said  agreement  entered 
into  with  Cranes  the  said  plaintifis  did  agree  with 
the  defendants,  that  they  would,  on  or  before  the  9th 
of  Siftember  then  next,  demise  and  lease  unto  de» 
fendants  all  the  premises,  by  the  said  agreement  of  the 
fi9th  of  Mardh  1796|  agreed  to  be  demised,  for  tb« 
residue  which' should  then  be  to  come  of  the  add  term 
of  thirty-four  years;  and  the  defendants  did  thereby 
agree  that  they  would  accept  such  lease,  and  execute  a 
oounterpai't  :•  and  it  was  mutually  agreed,  that  in  the 
said  lease  there  should  be  a  covenant,  d)at  the  lessees 
should  pay  the  rent,  and  keep  and  preserve  the  pre- 
mises  in  suflkient  and  tenantable  repair;  and  that  it 
should  be  lawful  for  the  plaintiffs  to  enter  and  view  tb# 
same,  during  the  continuance  of  the  said  term,  and  of 
all  want  of  repair  give  notice  at  the  premises ;  and  that 
the  lessees  would  make  good  the  same^  within  three 
calendar  months  after  such  notice ;  and  there  was  to  be  a 
dause  of  re-entry  for  breach  of  any  of  the  covenants  in 
such  lease.  And  thereupon,  afterwards,  in  consideration 
that  the  plaintiff  would  permit  and  suffer  the  defend- 
ants to  hold  and  enjoy  the  premises  before  such  lease 
sliouid  be  made,  upon  the  terms  which,  by  the  said  me* 
morandum  of  agreement  were  to  be  contained  in  sudi 
lease,  defendants  undertook  to  do  and  perforo)  all  such 

things 
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things  at  it  was  agreed  th^t  ther«  should  be  eenremfitd  tt2t. 
for  ibe  li^ssees  tp  do  and  perform.  Averment^  that 
phuntifia  did^  before  anj  lease  waa  made,  via«  fr«i9  the 
dey  apd  year  first  meationed,  until  the  cooiineiHteiAeDt 
of  the  actioOy  suffer  the  defi^qdanta  to  occupy  as  afore- 
saidf  yet  the  defendants,  during  all  that  time^  suffered 
the  prqioiaes  to  be  out  of  repair ;  that  plaintiffs  eutered 
'  and  viewed  the  premiseci^  and  on  17th  of  Ociober^  |n  the 
year  first  aforesaid,  gave  the  defendants  notioe  of  the 
want  of  repair,  but  that  they  did  not  repair  within  three 
calendar  months,  by  reason  whereof  plaintiffii  wee? 
obliged  to  lay  out  a  large  sum  of  money  in  repairiu^ 
the  premises*  Second  count,  that  o%  &c«  in  ccmsidttcw 
ation  that  defendants^  at  their  request,  bad,  before  thrt 
time,  become,  and  then  were,  tenants  to  plaintiffs  of 
certain  premises,  they  undertook  to  keep  the  same  in 
good  and  tenantable  repair ;  that  they  did  not  do  sO) 
whereby  plaintiffii  were  obligsd  to  lay  out  a  large  sum 
of  money  in  repairs.  Third  count,  same  in  substance; 
and  common  money  CQunt3.  Plea,  general  issue*  At 
the  trial  before  AbboU  C.  J.,  at  the  London  sittings 
before  this  term,  the  plaintiffs  gave  in  evidence  the 
agi^ement  set  out  in  the  first  count  of  the  declaration. 
Whereupon  it  was  olgected  for  the  defendants,  that 
tlM^  instrument  therein  recited,  bearing  date  Marcb, 
1796,  was  a  lease  to  Crane^  and  that  there  being  a 
subsisting  lease  at  the  time  when  the  new  agreement 
was  made  with  the  defendants,  the  consideration  for 
the  promise  laid  in  the  first  count  was  incorrectly 
stated;  the  action  should  have  been  founded  on  the 
original  lease.  The  Lord  Chief  Justice  observed,  that 
it  was  immaterial  whether  the  instrument  were  or 
were  not  a  lease^  as  the  second  and  third  counts  stated 
that  defendants  had  become  tenants  to  the  phomifib- 
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1883.  The  plaintiffii  then  proved  a  lease  to  Peacock^  with  a 
~"^  covenant  by  him  to  repair,  and  a  clause  of  re-entry 
for  any  breach  of  covenant,  and  an  under-lease,  with 
like  covenants  granted  by  him,  which  afterwards  became 
vested  in  the  plaintiffs ;  they  then  proved  that  their  su* 
perior  landlord,  on  the  2Sth  of  September^  1816,  gave 
them  notice  to  repair  the  premises  in  question,  which  were 
out  of  repair ;  and  that  on  the  1 7th  of  October  following, 
they  served  on  defendants'  solicitor  notice  to  repair.  The 
defendants  said  they  were  about  to  sell  the  premises,  and 
begged  that  they  might  not  be  then  compelled  to  re- 
pair. No  repairs  were  done  by  them,  nor  were  the 
premises  sold..  Plaintiffs  frequently,  afterwards,  applied 
to  them  to  repair,  and  said  that  if  it  was  not  done  they 
would  send  workmen  to  do.  it;  and  on  the  19th  of 
Marcftf  181 T,  the  plaintiff  sent  workmen,  who  repaired 
the  premises  at  an  expense  of  228/.,  doing  no  more 
than  was  necessary  to  put  them  in  tenantabie  repair. 
No  express  assent  by  the  defendants  was  proved ;  but 
some  evidence  was  given  to  shew  that  they  knew  what 
was  going  on,  and  did  not  dissent  until  after  the  sum 
above  mentioned  had  been  expended.  The  defendants 
afterwards  sold  the  premises  to  a  purchaser,  who  pulled 
down  the  old  buildings  and  entirely  rebuilt  them,  before 
the  commencement  of  this  action.  The  Lord  Chief 
Justice  left  it  to  the  jury  to  say,  whether  the  sum  ex- 
pended was  a  reasonable  sum  for  putting  the  premises 
in  repair ;  and  observed,  that  the  plaintiffs  had  a  right 
to  have  the  premises  in  repair  at  all  times  during  the 
lease ;  and  that  the  subsequent  rebuilding  of  the  pre- 
mises did  not  deprive  them  of  a  right  to  recover  such 
sum  as  had  been  reasonably  expended.  The  jury  found 
a  verdict  for  the  plaintiffs  for  the  whole  sum  expended 
by  them. 

midi 
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JVUdf  now  moved  for  a  new  trial,  on  the  ground  of  162$. 
a  variance  between  the  declaration  and  the  evidence^  ^ 
and  on  the  ground  of  a  misdirection  by  the  Lord  Chief  ^g"^ 
Justice  as  to  the  quantum  of  damages.  This  was  an 
action  founded  on  an  implied  contract  to  repair  the 
premises  which  the  defendants  occupied;  the  first  count 
set  out  an  agreement  to  grant  a  lease,  and  alleged  that 
the  defendants  agreed  to  occupy  according  to  the  terms 
of  that  agreement  until  the  lease  should  be  executed^ 
The  iBecond  and  third  counts  stated  that  a  tenancy 
existed^  Now,  if  the  instrument  of  1796  between  those 
under  whom  the  plaintifis  claim  and  the  defendants  was 
a  lease,  it  was  still  subsisting  when  the  new  agreement 
was  entered  into  in  1816,  and  consequently  the  parties 
occujpied  under  the  first,  and  not  under  the  second 
agreement ;  so  that  the  consideration  laid  for  the  promise 
in  the  first  count  fails.  The  principle  upon  which  to 
decide  whether  any  instrument  be  or  be  not  a  lease,  Is 
clearly  laid  down  in  Bac.  Abr.  Lease  (K).  *^  Whatever 
words  are  sufficient  to  explain  the  intent  of  the  parties, 
that  the  one  shall  divest  himself  of  the  possession,  and 
the  other  come  into  it  for  a  determinate  time ;  such 
words,  whether  they  run  in  the  form  of  licence^  covenant, 
or  agreement,  are  of  themselves  sufficient,  and  will,  in 
construction  of  law,  amount  to  a  lease  tor  years."  \^Ab^ 
boit  C.  J.  Sup()osing  it  to  be  a  lease,  and  that  the  first 
count  was  not  proved,  what  objection  is  there  to  the. 
second  and  third  ?]  They  are  both  framed  on  an  im- 
plied promise,  arising  out  of  the  tenancy;  whereas  the 
promise  was  express,  and  contained  in  an  instrument 
containing  a  varibty  of  provisions,  the  whole  of  which, 
taken  together,  formed  the  consideration  of  the  promise; 
the  whole,  therefore,  should  have  been  set  out  in  those 
counts.    lAbbott  C.  J.  The  instrument  which  you  men- 
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IBf  S.  lion  "wnt  not  under  seal ;  it  was  merely  evidence  of  a 
oontinaing  premise  by  the  person  coming  into  pos* 
session,  to  perform  the  contract  with  the  person  who 
might  happen  to  be  the  owner  of  the  premises. — ffet 
reffd  J.  If  tlic  defendants  were  occupying  tinder  the 
terms  of  the  original  agreement,  they  were  bound  to 
perfc^m  the  terms  of  it ;  nor  was  it  necessary  to  set  out 
the  whole  of  it.  The  obligation  to  repair  arises  out  of 
the  tenancy :  this  agreement  shewing  a  temutcy  was  evi*  ' 
djence  to  pr<ive  the  promise  as  laid ;  for,  by  law,  thd  de» 
Imdants  as  tenants  were  bound  to  keep  the  premises  in 
repair.]  Then,  secondly,  the  question  of  damages  was 
not  correctly  left  to  the  jury.  The  premises  were  ac- 
tually rebuilt  before  the  action  was  commenced ;  onder 
such  circumstances,  the  plaintifls  could  not  have  claimed 
more  than  nominal  damages  if  they  had  not  laid  out 
dieir  money  in  the  repairs.  But  as  there  was  not  any 
evidence  to  shew  that  the  repairs  were  done  with  the 
asaent  of  the  defendants^  (and  without  such  assent  the 
phontiffs  had  no  right  to  enter  for  the  purpose  of  doing 
them,)  t'iiey  ought  not  to  be  prejudiced  by  that  circum- 
stance. Suppose,  instead  of  repairing  the  premises  diem* 
selves,  the  plaintiffs  bad  brought  an  action  agninst  ibe 
defendants  for  suSering  them  to  be  out  of  repair,  and  at 
the  trial  it  had  been  proved  that  before  the  action  was 
brought  they  had  been  completely  repaired,  surely  nomi- 
nal damages  only  could  have  been  recovered. 

Abbott  C.  J.  It  appeared  at  the  trial  that  the  plain- 
tiffs  held  the  premises  in  question,  together  with  others^ 
under  a  kase.  Part  of  tbo^e  premises  was  let  to  the  de- 
fendants. The  superior  laniUord  of  the  whole  required 
the  plaintiffs  to  repair  that  part  which  was  in  the  occu- 
pation of  the  defendants'  under  a  threat  of  an  ejectipent. 

In 
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In  Odober,  I8I69  notice  to  repair  was  given  to  the  de*  IMS. 
fendants,  but  they  did  not  repair.  The  premises  were 
at  that  time  unoccupied ;  the  defendants  had  put  them 
np  to  sale  by  auction  and  bought  them  in,  bat  were 
about  to  make  another  attempt  to  dispose  of  them.  Ap« 
plication  was  then  made  to  the  attorney  for  the  de- 
fendants, who  said  that  they  wished  the  landlord  to 
mitkr  the  premises  to  remain  unrepaired  until  after  the 
sak.  The  plaintifis  then  gave  notice,  that  if  the  neces* 
sary  repairs  were  not  done  by  a  certain  day,  they  would 
order  them  to  be  done.  Under  these  cireumstanoes  the 
pkiotiffs  did  repair  at  a  certain  expence,  which,  at  the 
trial,  was  proved  to  be  a  fair  and  reasonable  sum  to  be 
espended  in  such  repairs.  I  told  the  jury  that  it  was 
quite  immaterjal  whether  the  action  was  founded  on  the 
instrmnent  executed  in  1 796,  or  on  that  of  i  8 )  6,  because 
in  each  there  was  a  stipulation  to  repair;  and  further, 
that  it  was  not  necessary  for  the  plaintiffs  to  prove'  that 
the  defendants  assented  to  the  repairs  being  done  by 
tbeoit  because  if  there  was  no  such  assent,  the  plaifHiffi 
would  be  traapassers,  and  liable  to  an  action  for  the 
entry.  I  observed  to  them,  that  the  plaintiffs  were 
under  an  obligation  to  repair  in  order  to  preserve  their 
own  estate ;  and  further,  that  as  landlords,  they  had  a 
right  to  hare  the  estate  at  all  times  in  good  repair,  for 
otherwise  their  reversion  would  bo  lessened  in  value; 
and  I  left  it  to  them  to  decide  whether  the  sum  ex- 
peoded  was  or  was  not  reasonaUe.  They  found  that  It 
was,  and  -I  oannot  say  that  I  am  by  any  means  dissatis- 
fied wilb  that  finding. 

Bayley  J.  I  think  that  this  case  is  free  from  all 
doubt;  the  defendants  held  the  premises  under  an  ol)- 
li^ition  to  repair,  which  they  did  not  perform.     The 
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IMS.      measure  of  the  damages  was  properly  the  loss  which  the 

'       plaintifi  sustained,  by  reason  of  the  default  of  the  de* 

^"j^      fendants.    That  was  the  sura  reasonably  expended  by 

AruBEoy.     Hiem  in  doing  such  repairs  as  were  necessary  for  the 

purpose  of  avoiding  a  forfeiture  of  the  lease,  which  they 

had  of  these,  together  with  other  premises. 

HoLBoyn  J.  I  am  of  opinion  that  there  is  not  any 
ground  for  a  new  trial  in  this  case.  The  plaintififs  are 
entitled  to  retain  the  verdict  for  the  damages  given.  It 
is  dear  that  ihey  sustained  a  loss^to  that  amount,  in  re- 
pairing, the  premises  which  the  defendants  ought  to  have 
repaired*  Assuming  that  the  landlords  lawfiilly  entered 
and  repaired,  this  is  quite  clear,  for  the  subsequent  re- 
building was  no  remuneration  to  them.  Jt  is  argued, 
however,  that  the  plaintiffs  had  not  any  riglit  to  enter; 
but  I  think  that  they  had,  on  the  ground  that  they  were 
liable  to  repair,  and  that  the  want  of  repair  by  the  de- 
fendants was  A  forfeiture  for  which  they  might  enter, 
under  the  provision  in  the  agreement,  that  there  should  "be 
a  clause  of  re-entry  for  breach  of  any  covenant  in  the 
lease  contracted  for,  although  they  may  be  considered  as 
having  subsequently  waived  the  forfeiture.  But  what** 
ever  may  be  the  law  as  to  that  point,  the  plaintif&  are^ 
at  all  events,  only  liable  to  an  action  of  trespass  for  the 
entry,  and  may  notwithstanding  recover  the  money 
which  they  expended.  This  would  have  been  quite 
dear,  if  the  premises  had  not  been  aAerwards  pulled 
down  and  rebuHt ;  and  I  cannot  see  how  that  drcum- 
stance  lessens  the  damages  which  had  been  then  already 
sustained. 

Bbst  J.  concurred. 

Rule  refused. 
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'  Warren  against  Howe.  J^JJ^tSS. 


COVENANT  on  ap  indenture :  Plea,  non  est  factum.  An  asugnmeni 
•      1  •!•#•         ^w  t       ^^   "m  IV  •     by  iodsntim  of 

At  the  trial  betore,  JbboU  C.  J.,  at  the  London  sitp*  ajudgmeDt 
thigs  after  last  term,  the  deed  was  produced  in  evidence;  aarignmeotor 
and  it  recited,  that  the  defendant  being  indebted  to  Oie  Se^nilil^S 
plaintiff  in  the  sum  of  50/.  Ss.^  and  being  unable  to  pay,  ^^^^  ^' 
had  requested  the  plaintiff  to  take  an  assignment  of  a  put.  i.,  tit. 
judgment  against  one  Morgan  for  1682.,  in  order  to  and  does  not 
secure  to  the  plaintiff  the  payment  of  his  debt ;  and  that  quire  m  ad 
lie  assigned  the  judgment  to  the  jdaintiff,  to  secure  him  but^must  bsYe ' 
the  payment  of  50A  5s.  upon  trust  in  the  first  place,  out  d^d-^tw^ 
of  the  monies  to  be  recovered  on  such  judgment,  to' pay        ykZ/     A4. 
the  expences  of  the  assignment,  and  all  necessary  ek-    /A^^s^ 
pences  in  enforcing  payment  of  the  judgment  not  exceed- 
ing S02.;  andinthenextphicetopayhimselftheSO/.  5s., 
and  then  to  pay  the  residue  to  the  defendant    The 
deed  had  an  ad  valorem  stamp  of  1/.  iOs.    It  was  ob« 
jected  that  it  ought  to  have  bad  the  common  deed  stamp 
of  1/.  15s.;  and  the  Lord  Chirf  Jinttide  being  of  this 
opinion,  nonsuited  the  pliuntiff,   but  reserved  to  him 
liberty  to  enter  a  verdict  for  502.  8s.  if  the  Court  should 
be  of  opinion  that  the  deed  was  duly  stamped. 

•  ■ .' 

Jeremy  now  moved  nccordhfgly.  The  deed  was  pro- 
perly stamped.  By  the  h8  G.  3.  c.  184.  sched.  part  I., 
tit.  Omve^amce^  a  stamp  of  XL  lOs.  is  required  upon  the 
sale  of  a  right  title,  interest,  or  clatm,^into,  out  of,  onupon 
any  lands,  tenements,  rents,  annuities,  or  other  property 
where  the  consideration-money  amounts  to  50/.,  and 

does 
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MM.  does  not  exceed  150/.  Now,  the  assignment  of  a  judg- 
ment-debt  is  an  assignment  of  a  right  to  property  within 

agauut  the  meaning  of  that  clause.  It  is  clear  that  a  chose  in 
action  may  be  aasigned  for  a  just  debt  (a),  and  that  a 
debt  upon  a  judgment  may  be  assigned  (b) ;  and,  al« 
though  in  each  cases,  actions  must  be  brought  in  tho 
name  of  the  assignor,  still  the  assignee  has  a  property  in 
the  right  assigned ;  and  that  was  so  considered  by  Btd* 
ler  J.  in  MaOer  v.  MUler.  {e)  It  is  true,  that  the  Court 
of  Common  Pleas  in  Coaii  y.  Perry  {d)  were  of  opinion, 
that  a  deed  of  assignment  of  property  to  trustees  in  trust 
to  sell,  was  not  a  conveyance  within  the  meaning  of 
this  clause,  on  the  ground  that  it  applied  only  to  actual 
sales  between  vendor  and  vendee ;  but  here  there  was 
ao  actual  transfer  of  the  assignor's  right  to  die  amount 

v^^  of  the  debt  to  the  assignee.  Secondly,  if  it  does  not 
.y  N<^  fall  within  this  clause  it  is  a  conveyance  of  property  in 
tmat  for  salc^  intended  only  as  a  security  for  money ;  and 
for  the  duty  imposed  npon  sndi  a  deed,  the  schedule 
refers  to  title  Mortgage^  and  by  that  the  duty  of  1/.  lOiw 
is  required  in  cases  where  die  same  is  intended  as  « 
security  for  the  payment  «if  a  sum  exceeding  50/.,  and 
not  exceeding  lOCriL  In  the  deed  in  question,  it  was 
expressly  stated  that  the  assignment  was  made  *<  for  the 
better  securing''  the  repayment  of  the  debt  due,  and 
upon  certain  trusts  to  effect  that  object ;  it  seemed,  (here* 
fore,  to  fall  directly  within  the  provision  of  that  title  of 
^      the  AOt,  Aod  if  so,  that  stamp  was  sufficient. 

Abbott  C  J.  It  happens  in  this  case  that  the  ihI 
valown  duly  is  less  than  tb^l  which  would  have  been 
payable  in  respect  of  the  comsAon  deed-stsfnp,  but  ia 

{a)  Tin.  Ahr.,  Jtsignmmt,  D.  (6)  Littleton  s  Rip.  119. 

(ff)  4  7.  B.  940.  (f/j  6  S.  Moore,  ISlf. 

most 
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moit  ot868  the  ibniier  duty  U  higher.  Whether  tbh  lUBw 
ctaoae  of  the  statute  ireqaf  ring  the  ed  vetorem  duty  be 
eomulfttiiw  or  not^  it  ie  unnecessary  Id  dedde  in  this 
ease^  for  we  are  all  of  opinion  that  a  judgment-debt  is 
not  property  within  the  meaning  of  tlie  clause.  The 
words  are,  **  eonveyanoe  of  any  right,  title,  interest,  or 
daim  to  any  lands,  tenements,  rents,  annuities^  or  oike^ 
ftofeHff^  ibr  or  in  respect  of  the  deed,  whereby  the  lands 
or  other  things  sold  shall  be  conveyed  to  the  pnrchaser* 
The  statute  enumerates  things  which  are  the  sulgect  of 
sale,  and  whieh  are  usually  conTerted  futo  money  \  and 
I  think  that  the  expression,  other  property,  appliesonly 
to  property  of  the  same  description  as  that,  previously 
nentioBed,  viz«  such  property  as  Is  usually  the  safajeet 
of  sale  and  may  be  converted  into  money*  Now,  a 
judgment-debt  is  not  a  property  of  that  description.  It 
clearly  does  not  fall  within  the  other  clause  ^hith  has 
been  adverted  to,  because  it  is  not  a  conveyance  of  pro« 
perty  in  trust  for  sale. 

Rule  refused* 


Blizard  agalnsi  Kelly.  '^^zrL. 

\  CTION  for  slander.    One  count  chained  that  the  A  count  in 

defen(iant  had  wrof^;(blly,  and  without  reasonable  *Dgthatdefrad- 
or  probable  cause,  imposed  the  crime  of  fekxny  upou  ^^^^^^ike 
the  plaintiff.     Plea,  not  guiky.     At  the  trial  before  ^^J^^^ 
Park  J. 9  at  the  last  assizes  for  the  county  of  Okmoester^  t'eSct  r^' 
the  plaintiff  obtained  a  general  verdict  with  200/,  dam- 
ages,    Taunim  now  moved  to  arrest  \\}k  juUgmenii 
cm  the  ground  that  the  count  which  staled  that  the 

(a)  See  Comtftu*  Dig.  tit.  Jction  on  the  case  for  Defamation,  D.  4.  and 
I  VeniHi,  264. 

defendant 
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IBKk  ckfendtfit.had  iippofied  upon  the. plaintiff  the  crime  of 
"""**  felony,  was  bad,  .  Those  words  had  no  specific  mean* 
Qfauui  ing.  If  the  plaintiff  recovered  damages  upon  that 
coiinti  he  might  afterwards  bring  an  action  for  the 
specific  words  used,  and  the  judgment  obtiuned  in  this 
action  could  not  be  pleaded  in  bar.  Cook  v.  Cox  (a)  is 
an  authority  to  shew  that  the  words  themselves  ought 
to  be  set  out  in  the  dedaration,  and  that  a  count,  con- 
taining such  a  general  charge  is  bad,  even  after  verdict. 
In  PippeU  V.  Heam{b)i  although  it  was  held  that  a 
count  charing  generally,  that  the  defendant  had  mali- 
doHsly  indicted  the  plaintiff  for  wilful  and  corrupt  per- 
jury was  good  after  verdict,  yet  a  distinction  was  there 
taken  between  felony,  which  embraced  a  variety  of 

charges,  and  perjury,  which  was  one  distin9t  crime. 

,  •  •  ,       •       ' 

R.  Ba^jfy  amicus  curiae,  stated,  that  he  bad  for  many 
years  in  his  precedent-boolc  a  form  of  such  a  count,  and 
a  manuscript  note  of  a  case  taken  by  the  late  Lord  Chief 
Justice  G^Sy  in  which  such  a  count  was  held  good 
after  verdict;  and  Siarkie^  amicus  curiae,  referred  the 
court  to  Davis  v.  Noakes.  {c) 

Abbott  C.  J.  This  form  of  count  is  very  ancient. 
The  words  in  present  use  are  a  bad  translation  of  the 
Latin  words,  *^  crimen  feloniie  imposult."  The  legal 
sense  and  meaning  of  those  words  is,  that  the  party 
made  the  charge  of  felony  before  a  magistrate.  It  is 
not  sufficient,  in  support  of  such  a  count,  to  prove  that 
the  plaintiff  was  charged  \vith  felony  in  conversation.  It 
can  only  be  sustained  by  proof,  that  the  defendant  went 
qefore  a  magistrate  and  charged  the  plaintiff  with  felony. 

(a)  9M.tS.llO.  (b)  SB.4:J.e34»  (e)  15101^.377. 

The 
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The  objection  taken,  to  such  a  count,  that  it  does  not 
specify  the  particular,  felopy  with  which  the  par^y  was 
charged  is  not  valid  after  verdict^ 

...  Rule  retaBeA^{a^ 

(a)  Hie  followiog  ease  is  taken  from  Lord  Chief  Justice  Gibbt*s  MS* 
Note  Book.  ' 

Cbieman  ▼.  Goodwin,  B.  J2.,  JEatUr,  1 783.  —  Case  for  slander.  The 
declaration  consisted  of  nine  counts.  The  first  stated  that  before,  &c., 
one  J,H.  lived  at  BriHols  that  sdd  J,  H,  before,  &c.,  and  whilst  he  lived 
at  Bristol,  had  been;  and  was  suspected,  and  public^r  acaised  and  charged 
with  haviDg  been  guilty  of  sodomitical  practices.  That  defifjndant,  in  a 
dlseonrse  concerning  plaintiff,  and  concerning  said  /.  JET.,  and  concerning 
sodomy  and  sodomitical  practices,  spoke,  &c.  The  six  next  counts  charged 
diflcrent  sets  of  words.  The  eighth  repeated  the  same  colloquinm ;  and 
the  words  laid  were,  « I  hsTO  known  him  to  stay  all  night  at  if/s;** 
meaning,  &c.  to  insinuate  that  plaintiff  bad  been  concerned  in,  and  had 
been  gnilty  of  sodomitietl  pnictkes  with  said  H.  The  ninth  charged  that 
defendant  had  imposed  the  crime  afhaoing  been  gitUty  tf  todomkioai  yrac* 
ticee  en  thepiavuHf, 

Verdict  for  plaintiff,  daitoagcs  SOOL    The  verdict  was  generaL 

IToAoce  and  Beoftnfl  contended,  in  arrest  of  judgment,  that  the  last 
tan  counu  were  bad.  They  objected  to  the  eighth,  that  .the  words  were 
clear  in  their  meaning,  and  innocent,  and  that  an  inuendo  nisy  fix  the 
doubtful  or  ambiguous  meaning  of  words,  but  cannot  annex  a  sense  totally 
criktcml;  4  £*«.  17. :  and  to  the  ninth  they  olijected,  that  sodomitical 
practices  was  no  specific  charge ;  Sayer's  case,  M,T,16  Gr.5.,  where  the 
court  said  they  knew  what  treason  was,  but  not  what  treasonable  practices 
meant  (o) 

SoUdtor- General  (Lee),  IFitsefi,  and  Pigoit,  contrik,  said  the  old  doctrine 
of  words  was  now  exploded,  and  it  was  fully  settled  that  tlieir  meaning 
was  a  lact  to  be  left  to  the  Jury. 

Lord  MANsncLo.  It  is  mudt  to  be  lamented  that,  upon  a  general 
▼erdict,  tlie  court  cannot  give  judgment  if  any  one  count  is  bad. 

It  is  objected  that  the  last  count  contains  no  description  of  any  crime 
known  in  law.  That  is  not  necessary.  It  charges  it  in  the  vulgar 
langm^^,  which  is  sufficient. 

Next,  it  is  said  that  the  words  in  the  eighth  count  are  not  sufficient,  &c. 
What  do  these  words  signify?  Can  any  obe  doubt?  The  meaning  of 
all  words  depends  on  the  sul^ect  matter.  It  Is  for  the  determioalion  of 
the  jury,  and  was  left  to  them. 

(a)  Reported  8  fT.  SI  1165i»  but  the  dictum  here  cited  is  not  in  th« 
pnntea  report. 

AsHHuasz 
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liiS&k  A^HVfjn  f.    The  eOkft  of  tbe  wo.r4s  on  the  hmtr  U  «t»t  i«  tQ  ^ 

considered.     The  old  ctws  are  a  diagraoe  to  the  law, 

BuLtKa  X  How  thie  tvouM  reel  upott  the  batv  itraendo,  mi^t  be 
doubtful ;  but  with  the  colloquium  thete  ea«  be  qq  doubt.  The  foeiliea 
ia,  whether  thete  words,  by  any  comtnictien,  can  mean  to  impute  sodomy. 
Hiey  fCfftAinly  eaa,  and  it  is  found  they  do.  The  reason  for  arresting 
judgttieots  upon  general  ▼erdicts  in  civil  ca^es  It  because  the  court  caaiKM 
tell  how  to  apportion  the  diMuages.  Id  indictmenta  it  is  diffeicott  beoause 
it  appears  that  the  defendant  has  been  guiity  of  a  ciime  for  which  he  ii 
to  suiFer. 

Aa  to  the  last  count,  wonU  will  not  support  such  a  count.  It  is  iMidciw 
stood  to  mean  an  accusation  before  a  iQagistrate ;  bat  in  such  an  accusation 
it  is  not  necessary  to  use  the  words  of  a  legal  charge;  that  is  made  out 
afterwards  by  the  ^rldence. 

Rule  disdvuged* 


Tkunday.  The  KiNO  ogoifut  The  Justices  of  the  North 

Riding  of  Yoricshiiie. 

PAjj^com.  Jj^^  STAPYLTON.  £squire»  a  magUtrats  for  the 
for  trial,  who  North  Riding  of  Yorkshire^  In  bis  official  capacity, 

are  able*  but 

refuse  to  work,  vlsited  the  house  of  correction  at  NarihaUerton,  on  the 

^UwkThaTe  14th  October^  18))S»  and  found  that  several  prisoners 

▼ried  for  them  Committed  for  trial  had  been  compelled  to  work  upon 

md'^htfefora'  ^^®  tread-mill,  against  their  inclinations.     On  the  same 

toS^^  "rtS*"  ^y  ^^  "**^*  ^^*  report  in  writing  to  the  juttioei,  in 

as  an  abuse,  to  general  quarter  sessions  assembled,  of  this  state  of.  facts,' 

thejofdces  at  the 

quarter  sessions,  and  required  the  same  to  be  taken  into  immediate  con- 

that  untried 

prisoners  had  sideration,  and  rectified*  The  sessions  took  the  report 
to  work  at  the  into  Consideration,  and  made  an  order  that  the  tread- 
the  jiitttioa  at     >^iii  should  be  applicable,  both  as  hard  labour,  in  the 

sessions  ordered 

that  the  tread-roill  should  be  applied  to  the  employment  of  other  prisoners  as  well  as  thoee 
sentenced  to  hard  labour;  and  diat  those  committed  for  trial  who  were  able  to  work,  and 
had  Uie  means  of  enpl^resent  effered  tbeas  liy  wMcli  they  night  eaM  thefar  tupport,  but 
who  refused  to  work,  should  be  allowed  bread  and  water  only,  Siis  Court  refused  to  grant 
a  mandamus  to  compel  the  justices  to  order  such  prisoners  any  other  food. 

cases 
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cases  of  such  prisoners  as  might  be  sentenced  thereto,        IS2S% 
and  for  the  employment  of  other  prisoners ;  and  also, 
that  persons  committed  for  trial,  who  were  able  to  work,       (^mtui 
and  had  the  means  of  employment  offered  them,  by  tbcN.  auihif 
which  they  might  earn  their  support,  but  who  should 
obstinately  refuse  to  work,  should  be  allowed  bread  and 
water  only.    Upon  an  affidavit  disclosing  these  facts, 
and  the  belief  of  Mr.  Stajj^Uon  that  bread  and  water, 
unaccompanied  by  any  other  article  of  food,  does  not 
afford  sufficient  nourishment   for  the  due  support  of 
human  nature^  and  that  upon  such  a  diet  the  health  of 
prisoners  cannot  be  preserved, 

ScarleU  (and  Alexander  was  with  him)  moved  for  a 
mandamus  to  the  justices  of  the  peace  for  the  North 
Riding  of  Yorkshire^  commanding  them  to  enquire  into 
and  rectify  this  abuse.  By  stat.  ^G.4.  c.  64.  «.  17-, 
**  any  justice  is  empowered  to  enter  into  and  examine 
the  state  of  any  gaol,  as  often  as  he  shall  think  fit,  and 
is  required  to  report,  in  writing,  any  abuse  therein,  to 
the  next  quarter  sessions;  which  abuse,  so  reported, 
shall  be  taken  into  immediate  consideration,  by  the  jus- 
tices at  such  sessions,  and  the  most  effectual  measures 
adopted  for  enquiring  into  and  recti^ing  such  abuse,  as 
soon  as  the  nature  of  the  case  will  allow."  Now,  if  this 
Court  see  that  the  justices  have  not  complied  with  the 
directions  of  that  section,  in  rectifyuig  the  abuse  pre- 
sented, it  will,  by  mandamus,  compel  them  so  to  do.  .  ' 
By  section  10.,  certain  regulations  are  prescribed  for 
the  management  of  prisons;  and  by  the  thirteenth  re- 
gulation it  is  provided,  that  *'  every  prisoner  maintained 
at  the  expence  of  any  county,  &c.,  shall  be  allowed  a 
sufficient  quantity  of  plain  and  wholesome  food,  to  be 

regulated 
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1S2S.  regulated  by  the  sessions;  regftfd  being  had  (so  far  as 
"^TT"  '  may  relate  to  convicted  prisoners)  to  the  nature  of  the 
aeaitui        labour  required  from,  or  peiformed  by  such  prisOkiersi 

jRlC  JtUOOBS  of 

Hm  N.  nidmg  SO  that  the  allowance  of  food  may  be  duly  apportioned 
thereto :  and  the  justicea  may  order  for  such  prisoners  of 
every  description  as  are  not  able  to  work,  or  being  abie,' 
cannot  procure  emplojrment  suf&cient  to  sustain  them* 
selves  by  their  industry,  or  who  may  not  be  otherwise 
provided  for,  such  allowance  of  food  as  the  justices  shall 
think  necessary  for  the  support  of  health.*'  Then 
section  S7.,  reciting  that  •*  persons  are  often  committed 
to  prison  for  trial  who  are  willing  to  be  employed  in 
such  work  as  can  be  conveniently  executed  in  the  prison 
to  which  they  are  so  committed,  and  it  is  fit  that  such 
persons  should  be  so  employed  rather  than  that  they 
should  be  obliged  to  remain  idle  during  their  confine- 
ment,'* enacts,  that  any  visiting  justice  may  authorize, 
by  an  order  in  writing,  the  employment  of  any  such 
prisoners,  with  their  own  consent,  in  any  such  work; 
and  that  the  keeper  of  such  prison  is  to  employ  such 
prisoners  in  such  work  or  labour  accordingly,  and  is  to 
pay  ^o  such  prisoner$  any  such  wages,  or  portion  of  the 
same,  and  at  such  periods  as^'shall  be  directed  by  sucli 
justice/'  From  these  two  sections  it  is  obvious  that  such 
prisoners  committed  for  trial,  as  have  not  the  means  of 
supporting  themselves,  and  are,  consequently,  maintain- 
able by  the  riding,  are  entitled  to  a  sufBbiency  of  plain 
and  wholesome  food ;  and  that  the  magistrates  have  no 
authority  to  compel  such  prisoners  to  work  at  the  tread- 
mill, or  at  any  other  species  of  employment  against  their 
inclinations.  Now  the  order  of  the  justices,  made  sub- 
sequently to  the  reported  abuse,  is  in  direct  contravention 
of  this  act  of  parliament     The  effect  of  that  order  is 

to 
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to  compel  the  nntried  prisoners  to  work  against  their        1823* 
will ;  for  if  they  do  not  woric  at  the  employment  pre- 
scribed,  they  will  have  no  other  allowance  than  bread        against 

The  Justkes  of 

and  water.  That,  too,  cannot  be  considered  "  plain  the  N.  mding 
and  wholesome  food,''  witliin  the  meaning  of  the  tenth 
section.  Such  food  must,  necessarily  be  of  a  description 
adequate  to  the  duo  preservation  of  health ;  yet  that  is 
negatived  by  the  affidavit.  It  is  true,  that  no  individual 
case  is  mentioned  in  which  the  allowance  of  bread  and 
water  alone  has  had  a  prgudicial  effect  upon  the  health 
of  the  prisoner,  but  it  is  notorious,  that  many  of  the 
diseases  afflicting  the  labouring  classes,  result  from  too 
sp^e  a  diet;  lAbboU  C.  J.  How  are  we  to  judge  what 
is  **  plam  and  wholesome  food?"  That  is  matter  upon 
whicli  the  justices  are  exclusively  to  decide.  Can  you 
refer  us  to  any  act  of  parliament  which  makes  it  com- 
pulsory on  the  county  to  provide  with  food  persons 
committed  for  trial  ?]  The  only  statutes  bearing  upon 
that  point  are  19  Car.  2.  c.  4.,  SI  G.  3.  c.46.  5*  13., 
and  4  G.  4.  c.  64. 

Abbott  C  J.  It  appears  by  the  preamble  of  the 
19G»*.2.  c.^.  that  before  that' statute  there  was  not 
any  sufficient  provision  made  for  the  relief  and  setting  on 
work  of  poor  persons  committed  to  gaol  for  felony  and 
other  misdemeanors,  and  that  they  actually  many  times 
perished  before  their  trial,  and  that  the  poor,  living  there 
idle  and  unemployed,  became  debauched,  and  came 
forth  instructed  in  the  practices  of  thievery  and  lewd- 
ness ;  and  that  statute  then  enabled  the  justices  at  ses- 
sions to  provide  a  stock  of  materials,  out  of  the  county 
rate^  for  setting  on  work  poor  prisoners,  and  to  bestow 
the  profits  arising  from  such  labour  towards  their  reUe£ 
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] 823.       '^^  ttktutb  3 1  6r.  3.  e.  46.  s.  ]i.  extends  the  provisfoAd 

■■;  I  of  thfe  foriificr  statute  i6  All  prfsdnert  whtiteveir  wtthih 

.     a^idnti       ^h'e  gaols,  who  ihay  be  inclined  and  willing  t^woric  i 

^N^BwTn?  ifrd  by  the  recital  in  the  thirtfeenth  section,  it  i^peat^i 

of  YoKiHi*!.  iIj^^  g^gj,  ^^  ^Ijj^j  jjj„g  ^j^g  i^g^l^jj  ^f  ^Yke  prisbnen  wai 

iVelt^ttbhtly  so  aflbcted  by  watit  of  necessary  food  a»  tb 
irenU'er  them  incapable  of  \Ab6vtt  when  released  t  wid 
ifae  jdkticcs  at  sessions  ite  thereby  Authorized.  Id  order 
inohey  tb  be  paid  out  of  thiB  county  rate  IbwdttKi  ll^iit- 
ihg  prisotiers  df  ^ery  description  Mrho  ire  ncVC  able  tb 
i^ork,  olr  who,  bethg  abfo,  Cannot  obtAih  dnploymetat  iiuf- 
ffi^eht  to  sustain  theito'ielves  by  their  ibdustry.  It  is  deiir, 
tbbrbfbre,  that  bcfot^  the  late  itatutie  pHsoners  wbd'iAriere 
hble  and  unwilling  to  work  were  not  entitled  td  be  main« 
tidned  at  the  poblic  expehce ;  and  it  is  hot  contendbd 
that  that  statlHe  casts  such  a  blirtbeh  upon  l&e  publtb. 
There  being,  therefore,  ho  provision  iH  any  ad  of  pl&HiA- 
M'ent  td  tdinpel  the  coanty  to  provide  fdod  for  those  who 
are  able  but  nhwilling  to  work,  we  cannot  grMt  h  man- 
damus to  compel  the  justices  to  order  any  species  6f  fend 
to  be  provided  for  such  prisoners.     We  ought  to  see 
dearly  that  the  magistrate^  have  neglected  sdme  duty 
Imposed  upon  them  by  Iftw  before  we  compel  them  to* 
act  in  any  particolar  tndde.    Frdvn  the  ftu^ts  now  bdbre 
th«  coun  it  does  not  appear  that  labour  ftt  this  trtftd- 
tikill  is  k  species  of  work  unfit  fdr  the  em{]Aoyin^  of  th^ 
^isoners.     I  tatindt  say  chat  snch  an  eni^id5«meilt  lis 
cdntVaVy  to  law.    The  legistatnVe  apfn^ars  to  have  vested 
ik  the  county  magistrates  a  discretion  as  to  the  nMinagifr- 
ment  and  diet  of  the  prisonciu 

Baylet  J*    I  am  of  cpioion  that  the  poUio  are  not 
bound  to  find  food  for  those  who  are  able  but  Who  are 

bnwiUing 
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naWUiiig  to  wtti^  end  if  tbti  te  M  the  jMtfew  lii««      IttB. 
.be^fydboe  .or.  iluui  the  Uw  required  th«»  to  d.%      ^;;;^ 
br  drdcriiiff  such  penom  bread  And  witter.  i«w^ii« 

llito  K.  Ei^ 
.BflBT  Je  (a)  I  think  ihat  a  writ  of  mandAmuA  b«|^t  iittt  ^  ^''^"^'^ 
lo  Mfcue-iii  thifl  eas^  bteaute  ihe  magisfenited  havB  idreadjr 
done  tiiore  than  we  could  bhier  them  to  dob  If  the  bw 
i^eqUires  a  eertaiii  thing  to  be  dc^e^  We  may  order  it  to  be 
dg0t^  by  the  party  upob  whom  the  obUnpattoB  tif  doing  it . 
18  ilnpei^k  If  he  is  tt>  act  abeording  to  hii  difioretM, 
and  be  wiU  not  aet  or  even  ooatider  Ihe  matter,  we  ma^ 
ooil^pd  hiln  to  pat  htaiMif  in  notion  to  do  the  thing, 
but  we  cMnol  oontrol  hie  diaerettom  Bf  the  atatole 
4  G«  4*  €.  64e.  s.  17.  the  ^natioes  at  semona  are  bwhd,  ' 
npMt  its  beitig  reported  by  m  magiitraie  Ih^t  nartain* 
g^naee  eauat  in  a  gaoli  to  tabe  that  report  into  conaidef - 
ation.  In  this  oaae  a  magistfalo  nnuk  his  i«part  that 
priaonera  oommiltad  4br  trial  were  eomp^ed  to  wdrk 
on  the  tread  miU*  .The  juatiees  nt  aeaMona  took  thbt 
report  into  considerattou,  and  dat^mined  tfait  the 
tread-mill  sbonM  be  applicable  both  aa  haid  labour  to 
anch  priaonera  aa  were  lenteniacd  theret^i  nod  for  Uie 
employmaiit  of  all  other  prieonera.  So  fer  tfaay  h&ve 
oompMed  with  the  net  of  pnrliaoMOlv  by  takiiig  tbe 
ninttar  into  obdoaideratsotit  bat  it  is  eaid'  thnt  thi^  have 
not  reotified  that  which  i»  alleged  tb  be  an  abtiae^  be- 
cauae  thay  have  directed  the  ttMd^mill  to  be  need  Ibr 
the  emptoyment  of  all  priaonersi  and  have  idso  nrderid 
Mwt  penmns  commiUed  for  triali  who  are  aMe  to  Work, 
and  have  the  aaeana  of  employment  oflered  thMi  by  the 
magiatratos,  tyr  whi^  thsay  may  earn  their  anpport)  but 
wlio  obitinately  refute  to  work»  aball  be  oUbwed  bre^ 

<•)  MHw<  f  ^  ««•  » tlw  Ml  Ctoto 

U  2  and 
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.  182S.       aad  water  only;  and  it  is 'insieted  that  that  is  not  plain 

"~*^       attd  wholesome  food  for  their  support,  and  therefore  a 

o^mse       violation  of  the  thirteenth  regulation.     It  is  not,  how- 
'  Ths  Jufticot  t>f 
tbt  N.  Riduig  ever,  for  us  to  decide  whether  it  be  or  be  not  sufficient, 

oKKsnifti.  ^j^^  quality  and  quantity  of  the  food  being  left  to  the 
discretion  of  the  magistrates.     But  what  right  has  a 
prisoner  ^o  whom  work  is  o£Pered,  and  who  is  able  to  do 
it,  but  will  not,  to  have  any  food  at  the  expence  of  the 
^  county.  According  to  the  poor  laws,  he  who  is  able  to 

labour  is  to  be  maintained  by  labour  only,  and  nothing 
is  to  be  provided  for  him  but  a  means  of  employment. 
Neither  humanity  noi*  policy  requires  that  one  on  whom 
a  charge  of  felony  has  been  made  on  oath,  should  be  in 
a  better  situation  than  one  who  lives  unsuspected  of  ^ 
crime.     The  common  law  made  no  provision  for  main- 
taining prisoners  in  idleness.     And  the  preamble  of  the 
19  Oar.  2*  ^.4.  is  a  legislative  declaration  of  the  mis- 
chievous consequences  resulting  from  poor  prisoners  not 
having  the  means  of  supporting  themselves  by  labour, 
and  from  their  living  in  idleness,  and  that  statute^  as  a 
remedy  for  this  error,  enacts  that  the  justices  shall  pro- 
^  vide  materials  for  setting  on  such  prisoners  to  work. 
The  wise  principle  of  that,  as  well  as  all  other  statutes 
for  the  maintenance  of  the  poor  was,  that  employment 
lihould  be  provided  Vor  them  by  which  they  might  sup- 
port themselves.     The  4.  G.  4.  sanctions  that  principle. 
The  thirteenth  regulation  enables  the  justices  to  order 
for  such  prisoners  qf  every  deseripiitm  as  are  not  able  to 
^aaorkf  or  being  able  cannot  procure  employment  sufB- 
dent  to  sustain  themselves  by  their  industry,  or  who 
niay  not  otherwise  be  provided  for,  such  allowance  of 
food  as  they  shall  think  necessary  for  the  support  of 
health."    The  thirty-seventh  section  enables  the  magis- 
trates to  employ  prisoners  committed  for  trial  with  the 

consent 


IN  THE    FOUBTH   YeAR  OF   GEORGE  IV.  f9S 

content  df  such  prisoners.     This  section  prevents  thera        189S. 

Scorn  forcing  such  prisoners  to  work  against  their  will,        

but  it  does  not  oblige  them  to  find  food  for  such  as  are        offAuf 

able  and  will  not  work.  An  idle  person  has  no  right  to  die  N.  Riding 

the  maintenance  now  claimed  for  him,  and  therefore  we  ®' *****•'*'•* 

cannot  order  the  magistrates  of  the  county  to  provide 

belter  food  for  such  prisoners  than  they  have  already 

offered  them.    I  do  not  hiean  to  say  that  magistrates  in 

all  cases  would  be  justified  in  offering  to  such  prisoners 

the  same  severe  labour  that  persons  condemned  to  hard 

labour  are  bound  to  perform.     Inasmuch  as  the  object 

of  employment  of  prisoners  committed  for  trial  is  sup- 

port  and  not  punishment,  it  may  perhaps  be  fit  to  pro* 

vide  the  most  profitable  and  lenst  irksome  labour  which, 

consistently  with  the  security  of  the  prisoners  and  the 

situation  of  the  gaol,  can  be  provided. 

Rule  refiised, 


yf^.  ^.  /^JLu^^  JR. ^.^  Ti/i'/^  /,// 
Drayton  and  Another  against  Dale.  N^^S^itrx^ 

A  SSUMPSIT  by  the  plaintiffs,  as  indoi*sees  against  Aasumpait  by 

the  defendant,  as  the  maker  ot  a  promissory  note,  agninst  tb« 
dated  the  22d  of  September^  1813,  for  50i,  lor  value  re-  mia«OTy  noteT*' 

payable  to  j#.i?. 
or  his  order.  Flea,  first,  non-assumpsit;  and,  secondly,  that  ^.  B.  became  a  bankrupt,  and 
that  his  property  was  duly  assigned  to  nuignccs,  whereby  the  interest,  title,  and  right  to 
indorse  the  promissory  note  before  tlie  time  of  indorsement  became  vested  in  the  assignees, 
whereby  the  indorsement  by  jl.  B.  was  void,  and  created  no  right  in  the  plaintiffs  to  sue* 
Replication  to  the  last  plea,  tliat  the  indorsement  was  made  with  the  consent  of  the  as- 
signees. Rejoinder  uking  issue  upon  that  fact.  A  verdict  having  been  found  for  the 
plaintiff  on  the  first  issue,  and  for  the  defendant  on  the  second,  it  was  held  that  the  plain- 
tift*  was  entitled  to  judgment  upon  the  whole  record.  First,  because  the  defendant,  who 
luwl  made  the  note  payable  to  A.B,  or  hia  order,  was  (stopped  from  saying  that^.^, 
was  not  competent  totnake  an  order.  Secondly,  because  the  property  acquired  by  a  bankrupt 
aubaequeptiy  to  his  bankruptcy  docs  not  absolutely  vest  in  the  assignee^  although  they 
bave  a  right  to  claim  it ;  but  if  they  do  not  make  any  claim^  the  bankrupt  has  a  right  to 
sofifa  property  against  all  other  persons. 

U  3  ccived. 
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I9i$*  WHii  pnyubfe  twenty-four  months  nfter  date,  tp  one 
QimniM  CUnrk^  or  kis  order^  and  by  the  said  G.  Clarke 
i^prsed  to  Messrs,  Knigii  and  Freemant  and  by  them 
i^dofs^  ta  the  plaint!^.  Plea,  first,  general  issuer  and 
89<K>ndly»  the  bai^krdptcy  pf  the  said  G-  Clarice  lUid  one 
Q*  Wh^eh^ai  the  younger,  by  virtue  of  a  poniinission  of 
bfuakrupt  dated  and  issued  the  J9tb  Na^mber^  18 If, 
and  ^n  assignniept  thereupon  by  the  commissioners  to 
Messrs.  Gib^tnh  Wilson^  and  HdfweUf  dated  the  )st  fier 
cpt^t  18H,  by  reaspq  of  which  and  by  foifce  pf  the 
statute  iu  such  cas^  &:c.  the  interest,  tUle,  and  Fight  |9 
iudqjrs^  the  said  proRijssory  note  in  the  dpclaratipp  qea- 
tioned,  before  ^nd  at  the  time  of  the  indprsefpept  by 
G'  Cl^rlffi  becapie  and  wa§  vested  in  the  sf^d  ^ignees, 
aiid  not  in  tlie  said  Claries  and  t^erpby  \\\e  indorsfsment 
of  Clarke  became  void,  and  created  no  right  in  fhe 
plaintifTs  (p  sue.  The  plaintiffs  joined  issue  on  the  first 
plea  and  replied  to  the  second,  that  after  the  assignment 
to  the  assignees,  the  indorsement  of  Clarke  was  made  by 
him  by  and  with  the  consent  of  the  said  assignees.  Re- 
joinder denying  sycli  consent,  whereupon  issi^e  was 
joined.  At  the  trial,  before  Abbott  C.  J.,  at  the  ad- 
jpurped  sittings  at  GuifMall^  afier  Hilary  teno^  1$S1,  a 
verdict  wa^  fpMnd  for  the  plaintiffs  for  51/.  10#.,  subject 
to  the  ppinion  of  the  Court  upon  a  case  which  stated 
the  issuing  of  the  commission,  and  the  assignment  to  the 
assignees  named  in  the  plea,  apd  that  (hey  exeputod  i| 
power  pf  attorney  to  Clarke  to  collect  debts,  and  sue  in 
their  names,  &c.  At  the  time  of  the  bankruptcy  the  dc* 
ffepdant  was  indebted  to  darkens  separate  estate  in  a  sum 
much  exceeding  the  amount  for  which  the  promissory 
note  was  given.  fVilson  was  the  sfAe  acting  assignee,  and 
he  having  desired  Clarke  to  proceed  against  t^  defend.- 

ant 
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aot  for  the  recovery  of  the,  debt,  Clarke  proposed  to 
take  that  debt  upon  his  own  account,  and  Wilson  a^- 
Rented  to  fhat  proposal.  Clarke  informed  the  defendant 
Qf^his  arnjpgement,  and  he  gave  the  promissory  note 
in  question  in  part  payment  of  his  debt ;  Clarke  in- 
dorse^ jl  foj  a  bona  pde  debt  to  Knight  and  Freeman^ 
and  the  latter  indorsed  it  for  a  valuable  consideration 
to  the  plaintiffs.  Neither  Knight  and  Freeman  nor  the 
plaintiffs  knew  of  the  circumstances  under  which  \he 
npte  was  given.  Upon  counsel  being  heard  in  a 
ffirip^r  term,  jhe  Cpqrt  werie  of  opinion  that  there  was 
not  any  evidence  that  the  note  was  indorsed  by  Clarke 
^'ith  the  consent  of  all  the  assignees,  and  they  ordered 
the  verdict  to  be  entered  for  the  plaintiffs  on  the  first 
issue,  and  for  the  defendant  on  the  second  issue,  and 
that  the  case  should  be  submitted  for  argument  upon 
the  following  question,  whether  or  not  the  plaintiffs  were 
entitled  to  the  judgment  of  the  court  upon  the  whole 
recqrd  so  framed,  notwithstanding  the  verdict  foifnd  for 
the  defendant  on  the  special  plea. 

F.  Pollock^  for  the  plaintiffs.  The  question  raised  upon 
the  pleadings  is,  whether  the  previous  assent  of  the 
assignees  is  necessary,  in  order  to  enable  a  bankrupt  to 
pass  the  property  in  a  bill  or  note  by  indorsement.  It 
is  not  alleged  that  the  assignees  claimed  the  property, 
but  merely  that  the  bankrupt  had  no  title.  It  is  clear, 
however,  from  a  series  of  authorities,  that  an  uncerti- 
6cated  bankrupt  has  an  interest  in  property  acquired 
after  his  bankruptcy,  unless  his  assignees  claim  it. 
Ashley  v.  Kcll  (a),  Chippendale  v.  Tandinson  (6),  JTeM 

(a)  2  Str.  1207.  (b)  CookeU  B.  Lttwt.  406.  7died'. 

U  4  v.FoXf 
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1 823.  V.  Fox  (a),  Fowler  v.  Dowfi  (J),  and  Coks  v.  Barron,  (c) 
^— ~  Besides,  in  this  case  the  note  was  payable  to  the  bank- 
fff^fui  rupt,  or  his  order*  The  defendant,  by  giving  such  a 
note,  held  out  to  the  world  that  the  bankrupt  was  ca- 
pable of  making  an  order  upon  the  note,  and,  therefore, 
is  estopped  now  from  saying  that  he  was  not  competent 
so  to  do. 

Chittt/f  contra.  The  property  in  the  note  absolutely 
vested  in  the  assignees,  and  they  took  that  property,  not 
as  individuals,  but  as  trustees  for  the  creditors ;  and  in 
that  character  they  were  bound  to  take  to  the  property. 
Nias  V.  Adamson  {d)  is  a  strong  authority  to  shew  that 
the  property  actually  vests  in  the  assignees  by  the  as« 
signment ;  and  Kitchen  v.  Bartsch  {c)  shews  that  it  is  im- 
material whether  the  property  came  to  the  bankrupt  be- 
fore or  aAer  his  bankruptcy.  In  .that  case  it  was  argued, 
but  without  success,  that  the  defendant,  by  having  con- 
tracted with  the  bankrupt  was  estopped  from  saying 
that  he  had  no  title.  It  is  true  that  there  the  assignees 
interfered ;  but  Ni€is  v.  Adamson  shews  that  that  makes 
no  difference.  And  it  is  clear  that  a  bankrupt,  after  an 
ilct  of  bankruptcy,  cannot  pass  the  property  in  a  bill  by 
indorsement.    Thomason  v.  Frere.{f) 

Abbott  C.  J.  Looking  at  this  case  as  it  is  stated 
upon  the  record,  and  that  is  the  most  favourable  way  in 
which  it  can  be  considered  for  the  defendant,  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  the  judgment  of 


(a)  7  r.  R.  sai .  {h)  1 B.  i  p.  44. 

(c)  4  Taunt,  754.  (rf)  3B.fA,  225, 

(«)  7  East,  53,  {/)  10  £as^,  418. 

the 
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the  Court  The  action  is  brought  upon  a  promissory  1823. 
note,  pnyable  to  Clarke  or  order,  and  indoi*sed  by  him  — — 
to  a  third  person,  and  by  him  to  the  plaintifTs.  The  amikU 
defendant  pleaded,  first,  non-assumpsit,  and,  secondly, 
the  bankruptcy  of  Clarke  on  the  19th  November j  1814, 
and  an  assignment  by  the  commissioners  to  the  as- 
signees, on  the  1st  December^  1814,  and  that  thereby 
the  interest,  title,  and  right  to  indorse  the  promissory 
note,  before  and  at  the  time  of  the  indorsement  by  Clarke^ 
became  vested  in  the  assignees  and  not  in  Clarke^  and 
the  indorsement  of  Clarke  was  void,  and  created  no 
right  in  the  plaintifl^  to  sue.  To  that  plea,  die  plain- 
tiffs replied,  that  after  the  assignment  to  the  assignees, 
the  indorsement  of  Clarke  was  made  by  him  with 
the  consent  of  the  assignees,  and  issue  was  taken  and 
joined  upon  the  fact  of  such  consent,  and  the  jury  having 
found  a  verdict  for  the  plaintiff  on  the  general  issue,  and 
for  the  defendant  on  the  other  issue,  the  question  is, 
whether  the  plaintiffs  be  entitled  to  judgment,  notwith- 
standing the  verdict  found  for  the  defendant  on  the 
second  issue*  It  must  now  be  taken  as  a  fact,  that  the  in« 
dorsement  was  made  by  Clarke  without  the  consent  of  the 
assignees,  and  then  the  question  is,  whether  Clarke^  hav- 
ing made  such  an  indorsement  without  the  previous  con- 
sent of  his  assignees,  could  thereby  transfer  any  interest 
in  the  note  to  his  indorsee.  Now,  inasmuch  as  the  note, 
which  is  a  negotiable  instrument,  is  made  payable  to 
Clarke  or  his  order^  and  it  is  greatly  to  the  advantage  of 
commerce  that  such  an  instrument  should  be  transfer- 
able by  indorsement,  we  ought,  according  to  the  rules 
and  principles  of  law,  which  are  framed  with  a  view  to 
the  general  convenience  of  mankind,  to  give  effect  to 
the  transfer  of  such  a  negotiable  instrument,  unless  some 

plain 
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m2S.  pl^in  Tvie  of  law  ini^ifkve  to  prevent  it.  Now  i#  it  a 
'      jlj^f  coficlusipn  of  law,  from  tl^e  facts  %U^\^  ii\  t^e  pl(B(|» 

.  'agmtisi  \\^t  the  right  anfl  tjtle  ^q  inflprfi^  this  not^  was  vested 
absolutely  \n  the  assignees  ?  I  aip  of  opinion  that  it  is 
not.  If  the  right  and  title  tp  the  pqte  were  vest^  ab- 
ifelutely  in  therq,  it  woul^  fqltow  as  a  necessary  conse- 
quepc^,  that  the  righ|  and  tjtl^  to  every  ot(^^r  chattel 
acquired  by  an  uncertiQcat^  banHrupf  aflef  l^is  bank- 
ruptcy would  vest  jn  tbeip  ab-^oliitely ;  but  tbfs  case  qf 
Webb  y«  Fof  {if)  is  an  autbprity  to  slfkew  that  an  tinperti- 
ficat^  bankrupt  bai;  a  right  to  gqods  acquired  by  h\fi\ 
since  bis  bankruptcy,  against  all  the  ^prld  but  his  as- 
signees, and  that  }ifi  may  ipaiqtain  trover  for  then^ 
against  a  stranger.  It  is  pl^ar,  therefore,  that  the  bank- 
f upt  ha^  a  property  in  fuch  goods*  "^be  assignees  have 
vested  in  them  a  right  to  ii^terfere  and  claim  the  pro^ 
perty ;  and  if  they  dp  make  any  claim,  it  is  eflTectual 
against  the  bankrupt  and  ^11  th^  world ;  b|4t  if  they  do 
npt  interfere,  then,  as  between  the  bankrupt,  (or  one 
claiming  under  him,}  and  his  debtor,  the  latter  cannot 
set  up  their  title ;  but  th^  l^ankrupt  has  a  right,  in  a 
CQurt  of  law,  tp  enforce  t^e  payment  of  his  debt.  Ip 
Kilchen  V.  ^artsch  the  assignees  claimed  the  property. 
It  does  not  appear  that  the  assignees  here  have  interfered 
or  made  any  claim,  and  that  being  so,  I  am  of  opinion, 
I  that  Clarke  had  a  right  tp  indorse  thi^bill.     If  the  as- 

signees shall  ever  claim  the  amount  of  the  note  from  the 

,  defendant,  and  their  claim  should  even  be  available,  if 

will  be  in  spip^  measure  the  fault  of  the  defendant ;  for 
he  mig)u  have  made  the  note  payable  to  the  assignee, 
and  qot  to  the  bankrupt. 

(a)  7  r,  B.  59U 

Batlet 
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Q^Tf^^  J,  I  am  pf  ppinioo  tb^(  tho  plaintigii  ar»  )8m^ 
cfi^ytled  ta  r^ain  t^ejr  Y^rdict  oq  the  general  i^si)^  ap4 
that  tfi0  verdict  on  the  special  plei^  if  not  s^fGeient  (o 
^eprife  t^em  of  the  judgipent  ip  this  case.  This  is  aq 
fictiop  upon  {)  npte  p^y^\^\e  tp  Clfir^  or  to  th^  pr^er  pf 
Clarke,  '^o  defepdant,  (herefpre,  by  ipakiog  ^udi 
npte,  iptima^s  \p  9II  persons  ^l^^t  he  fM)i)|ii(|er$  C3^^ 
c^p^Ie  pf  m^ipg  ap  ordef  su^cient  to  tranter  ^e 
pfoperty  in  the  note.  The  defeppe  potir  set  up  is,  that, 
alt^ngh  \i^  \ka^  isspe^  a  seenrfty  tp  f})e  Fpfid,  imppFt- 
ipg  on  the  ^e  of  ft  that  CSarlte  iras  capable  of  fPfiking 
spch  pp  order,  jret  that  in  fact  he  wa^  jpcapable.  $Jpvr 
this  is  a  ftaud  ppon  the  public.  It  |^  a  genpra}  princi- 
ple applicable  to  a^l  pegptiable  securities,  that  a  person 
shall  not  dispute  ^he  power  of  another  tp  indorse  such 
an  ip^trument,  wheii  he  asserts  by  the  ipstruipent  i^^hjch 
he  issues  to  tl^e  wor}d|  thi^  the  otjier  ^as  sucb  povi^f. 
Thus  in  Tca/lar  y.  Croier  (a),  before  fx>rd  EU^nbofoufgh^ 
a  bill  was  drawn  by  two  infants;  the  defendants  ac- 
cepted, aod  the  %wo  infi^nts  indor^ed^  and  jit  w^s  hj^ld 
that  inasmuch  as  \h^  ^efen^^n^  b^d,  by  accj&p^ipg  the 
l)ill,  admitted  that  the  v^fwU  i^rere  pompetent  tp  inr 
dorses  they  should  not  be  permitted  afterw^^rds  tp  say 
that  tl)ey  were  incppipetept.  So  in  this  case  the  de^ 
fendant  )ias  {tffirni|sd  to  th^  world  that  Clqrte  yeas 
capable  of  making  an  order.  Tb.e  f^pts  are,  th^t  the 
b^krupt  indorsed  to  Knight  j^pf}  Freco^fi^  an(|  that 
they  indorsed  to  the  plajpti^;  &Pd  that  pi^ither  the  plain* 
ti^s  pv  i^.  and  F.  knew  that  plarie  ^as  ^  b:^nkrupt.  I^ 
is  settled  by  many  decided  cases^  that  t^ipugh  an  pnper- 
tificated  banjurup^  cannot  rpsist  t^e  cjfLixfi  fff  his  us* 

(a)  4  ^tf>.  187. 

signees 
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1823*       signees  to  any  proi>erty  whidi  he  has  ftcquired  since 

his  bankruptcy,  yet  that  he  may  acquire  property  and 

qgainsi  maintain  actions  in  respect  of  it,  unless  the  assignees 
interfere  to  prevent  him*  This  question  was  much  dis*- 
cussed  in  Chippendale  v.  Tomlinson  That  was  an  action 
upon  an  attorney's  bill.  The  defendant  pleaded  the 
bankruptcy  of  the  plaintiff  before  the  bill  was  incurred, 
*  and  that  plea  was  held  insufficient,  on  the  ground  that 
the  rights  of  the  assignees  were  not  to  be  taken  into 
consideration,  unless  they  themselves  interfered.  That 
case  has  since  been  followed  by  Fatsder  v*  Dawne^  and 
other  cases.  It  appears  to  me  that  as  the  defendant,  by 
the  form  of  his  note,  has  stated  that  he  will  pay  to 
ClarJctf^  order,  he  cannot  now  allege  C/arJb's  inability 
to  make  an  order  as  a  ground  of  defence  to  this  action; 
and,  secondly,  that  the  bankrupt  may  acquire  property 
snbsequeotly  to  hb  bankruptcy,  and  retain  that  pro« 
perty  against  all  the  world,  except  his  assignees. 

HoLROVD  J.  I  think  that  the  plaintifis  are  entitled  to 
the  judgment  of  the  Court  upon  the  whole  record,  not- 
withstanding the  verdict  found  for  the  defendant  upon 
the  special  plea.  The  note  was  made  payable  to  Clarke 
or  his  order,  and  there  was  an  indorsement  by  Clarice 
upon  the  note.  AH  persons,  therefore,  not  cognizant 
of  his  bankruptcy,  would  see  upon  the  face  of  the  note 
that  which  would,  prima  facie,  entitle  them  to  take  it. 
Now  it  may  be  taken  as  a  general  rule,  that  indorsees  of 
bills  of  exchange  or  promissory  notes  are  entitled  to 
recover  the  sums  for  which  they  are  respectively  made 
payable,  from  the  persons  liable  upon  the  face  of  the  bill 
or  note,  notwithstanding  the  rights  of  third  persons,  un- 
less the  party  taking  the  bill  was  cognizant  of  those 

rights 
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irigbts  when  he  took  it.  Thus  where  a  bill  of  exchange  1823. 
or  promissory  note,  transferable  by  indorsement,  has  -. 
been  lost  or  stolen,  a  person  deriving  his  title  through  o^*»^ 
another  who  hnd  no  right  to  indorse,  may  transfer  a  right 
to  an  innocent  indorsee.  Here  the  defendant  himself 
gives  Clarke  authority  to  indorse,  and  he  asserts  to  all 
those  who  see  the  bill,  that  Clarke  has  that  authority, 
and  the  assignees  have  not  made  any  claim.  I  think, 
therefore,  that  the  defendant  is  estopped  finom  setting  up 
their  rights.  It  is  not  true  that  the  assignment  vests  abso- 
lutely in  the  assignees  all  the  property  acquired  by  the 
bankrupt  subsequently  to  his  bankruptcy.  .  It  would  be 
most  injurious  to  the  bankrupt  if  that  were  so,  for  if  they 
were  unwilling  to  sue^  and  he  was  unable  to  sue,  the 
consequence  would  be,  that  he  might  lose  property  so 
acquired,  and  the  residue  of  his  property  would  remain 
liable  to  his  debts.  Ashley  v.  Kelt  (a)  is  an  authority  to 
shew  that  property,  even  the  subject  of  trade  and  sale, 
so  acquired  by  the  bankrupt  subsequently  to  his  bank- 
ruptcy does  not  pass  absolutely  to  the  assignees,  and  if 
that  be  so^  the  pn^rty  acquired  by  a  bankrupt  in  a 
negociable  instrument,  does  not  so  vest  in  his  assignees. 

Judgment  for  the  plaintiiK. 

(a)  8  Sir.  1907. 
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November  14, 


Thci  Carl  of  LonsdAlM  dgainst  Nelson  atld 
Others. 


plaii 


IVespaflBibr 
broking  and 
fcering  the 
lidtiff  *t  niA- 
Pleu, 
first,  genend 
mue;  second, 
tlwt  from  time 
immenaorial 


nTRESPASS  fdr  breisJiitig  add  entering  tl!«  nmuot 
of  the  pbuntifil  ctlled  Skaton^  and  pttlUng  de^  a 
quantity  of  vobden  paling  and  finbin^  of  the  plainuff, 
and  enecting  a  quantitj  of  lirooden  paling  and  fencing, 
ahd  de^KMitkig  there  a  quantity  of  timber^  bridos  stone^ 
tfaet«  fasth  been  ^g  rubbiih.    The  ttcohd  coutot  im  for  breaking  and 

and  stiU  is  a  ° 

^^  ^dito  ™^^^%  ^^®  ^*^  ^^  ^®  plaintiff,  but  in  all  other  redpeds 
the  said  manor,  Uke  the  first    Piea%  fint  not  gttil^.    Secondly,  that 

andalsoina 

nwv  which  has  the  dose  in  tho  sfemhd  oouni  mendobed^  and  m  which, 
na^g!aSeri'4r  Busi  before  and  at  the  said  sevci^  times  whed^  flie. 
I!;^ua!!!^d    ^(^  wd  fr«i  thence  fiithertb  hath  beefa,  and  still  Is 

^!^of  tibe  ^i^i^^  ^^  P^^  ^^  P"^"^  ^'^  ^^  ^^  "^^>^  ^^  ^^^ 
^thiT^t  ^  ^"^  ^^^^  mehdoned  $  and  tkat^  befeffe  afad  at  the  said 
manor,  oji  an.    (i^ies  when^  ftc.  thcfe  kss,  aM  irom  thenca  hitherto 


/for the    hath  been,  and  still  is^  a  certain  aneieottind  puUtc port, 

tiromf  vat  101 1  of 

the  port,  and  havBO  OT  harbouF)  Called  Wdrkington  harbohlr^  fxutly 
and  oooTeni.      Within  the  Said  manor  and  dose ;  and  also  in  a  certain 

ence  of  the  at**^  •  ■  1^ 

ships  resorting  "ver,  to  Wit,  the  nvcF  DermetUj  m  a  certain  part  thereof, 

JJwit  ^!« "  where  the  said  river  now  is^  and  at  the  said  several  times 

^^^1^  .  when,  &c.  was,  and  from  time  whereof  the  memory  of 

in  decay;  that  man  is  not  to  the  contrary,  hath  been  a  public  and 

plaintiff  would  ^  ^  '^ 

not  repair  it,      commoQ  navigable  river,  in  which  the  tides  and  waters 

but  nMrlected 

so  to  do,  where-  of  the  sea,  for  and  during  all  that  time,  have  flowed  and 
entered  and  re.   reflowed,  to  wit,  at,  &C. ;  and  the  defendants  further  say, 

paired.     Re- 
plication, de 

ii^uria.  ^  Verdiet  for  phnntiff  on  tot  plea,  and  for  defendants  on  the  second:  Held, 
that  plaintiff  was  entitled  to  judgment  non  obstante  ▼eredicio,  as  the  second  plea  did  not 
state  that  immediate  repairs  were  necessary,  or  that  any  one  bound  to  do  so  had  ntglecled 
to  repair  after  notice,  or  that  a  reasonable  time  for  repairing  had  elapsed,  or  that  defendants 
had  occasion  to  use  the  port.    Qoare,  Whether  the  plat  would  have  been  good  had  it 


contained  thoae  sUegations, 


that 
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tbftt  b^re  dnd  III  the  kaid  seveiral  times  wbeiii  &a  there        18tl. 
ilrAs,  land  hath  beeil  Within  thAt  >irt  of  the  saili  port^    ..^TTZx,. 

.  Tvn  £iii  6f 

h^Veii  or  harbour,  which  ift  Witnin  the  said  manbr  btid     L^wtnALfc 
clbse,  a  certain  ietncieiit  i^ork  or  fe^tibn^  of  iihd  bes-      HtuMU 
longing  to  the  MA  port,  haveii  or  harbour,  ^lid  whi<^ 
Was  and  id  reqaisite  attd   heicessary  for  the  support, 
maintenance,  atid  preScrVattbh  of  the  sikid  port^  havbh 
6t  haH>our,  for  the  rendering  of  thi:  tome,  and  the  tia- 
irigatk>Q  th^cof,  tofe  and  commodionA  for  the  sbipi  and 
resstoh  resorting  theretb^  tb  Wit,  at,  &c.    And  the  de* 
lendantB  forther  say,  that  bdbr^  ihy  df  tfie  Ml  Several 
times  when,  8tc.  the  said  Wotk  br  erlt^ii  facM  bieen 
greatly  damagied  and  injthred;  osM,  wte  in  great  decay,    • 
and  ih  a  bad,  iraitiou^  and  dila]ndated  state  and  cbii- 
dftioMi,  for  i^t  of  n^fttl  and  necessary  repairii)^  ahd 
ateeiiding  thereof;  ismd  that  ifc  to  renikined  and  cbn- 
Mteued  until,  libd  at  the  said  neifetil  times  wfaen^  IBct. ; 
and  Ifttt  U^ore  and  M  the  Bt^d  tlibies,  when  &a  &i  the 
titni  and  second  counts  mentJovied,  it  "wia  irequitftle  and 
becessar^  fir  the  support,  mainteiknce,  and  preiseirt- 
&d6n  of  the  stfd  pott,  havien  or  harb6ai^  anci  tolt  the 
keepihg  Md  pre^rVing  of  the  sam^  and  tlie  navigatiM 
thet^f,  in  a  kfele  and  eomthodibtn  state  and  condition 
for  tlie  ihips  and  vessels  resbKinj^  thereto,  that  the  sAM 
work  or  erection  should  be  repaired  and  ameiMled ;  bat 
that  the  plaiutiflTdid  not,  nor  would  repair  or  amend  the . 
same  ot  any  part  ih)ei^eol^  bi^  Whirfly  Neglected  i^  to      > 
do.    Wherefore  the  dbi^dants,  whilst  the  said  woiic  ^ 
erection  wte  .Sb  itt  ilebay,  tod  in  a  bidv  rtnnous,  afed 
di^>idlitied  StACe  and  tkMdftiokk  AS  foresaid,  for  the 
pWrpiblte  of  t^pahrihg  anAd  ala^tading  the  said  Work  ok* 
«t«etMb  kt  the  'Ibid  fttnt^  When,  fcc.  itt  the  %6fd  fim  %!LiA 
WiScatA  i!(Mmh  miE&tfoifM,  brok^  %M  totet^  the  sAM 

manor 
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1823.       manor  and   dose,  in  which,  8te.  tmd  repair^  and 
— —       amended  the  said  work  or  erection  where  the  «ame  was 

Tha  £arl  of 

LoiunALc  «o  in  decay,  and  in  a  i)ad,  roinous,  and  dilopidated^Mat^ 
^f!^,  and  condition  as  aforesaid ;  and  because  the  palbigand 
fencing  in  the  said  first  and  second  counts  fint-mentioned 
were  part  of  the  said  erection^  and  in  gc^eat'ifecay^^ 
fendants  polled  them  down,  and  repaired  the  eMCtion 
with  the  paling*  fencings  bricks,  inc.  in  the  same  Munti 
secondiy  mentioned.  '  The  foorth  plea  stated,  that  a 
part  of  a  puUic  navigable  river  was  ^  situate  withiq  the 
manor  aud  close;  and  that  the  woik  or  erection  ia 
questbn  in  that  part  of  the  river,  was  requisite  and 
neeessary  fer  i^aderlng  the  navigation  ^  the  rtvtr  safe 
and  oommodiovs,  in  otbtr  re^>ecta  it  was  like  the  seocujkd. 
Rqftlieation,  de  injuria,  &c  avcl  issue  tjieimis*  Atdbe 
trial  before  Wood  B*^  at  theCumiciinnd  Suosmer  assises, 
.1882,  a  verdict  .was  found  for  the  pbintiiF  ou  tfaeisiU0 
OS  the  first  ples^  and  for  the  defendant  qu  the  isanes  on 
the  second  and  fourth,  jnd  as  to  some  other  issues. the 
jury  urere  dischanged  from  finding  any.  verdict.  In 
Mfchadmas  tetei  1829,  ScariM  Qbtaioed  a  rule^iij  for 
ealeciagup  ju^fiment  fpr  the  plainliff  on  the  issues  on 
the  aacond  and  fourth  pleap,  aon  obstautie  v^#4ictu^ 
wbeu  the  Court.durQcted  thai  it  should,  1^  aipifda^  ^ 
spaoieLcase;  and  jiow  it  was  ai|[ued  bfi 


Pmix  fur  tibe  plaiatiff  U  upneaia  ;upo^  the  ,p)i^ 
under  oonsidemaliap,  that  .tb^  work  in  )|[|iA9^ti(|n  i^/fi 
privete  w^  in  4  piibMc  hevbour  i^jkfex  i;  a«()  JM^gWeiVt 
must  be  entered  for  t))e.p)w>^tl9nl«9ll.  tb^,Co|irtd&- 
<rid%/tbal-au7i>^'aaamej«f^tr,i^nd  ;repnr  suipli-a  v^forHi 
wifluMit  givjng^  notice  to  the  person  bound  ta  rq^uur,.  or 
gu  whose  land*  jt  stendi»  befoiu  a  r^asooeMe  time  for 

1        .  making 
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making  the  rq>airs  has  elapsed,  atid  when  the  party  re-       1828. 
pairing  does  not  want  to  use  the  port  or  river.     For  the  ^ 

pleas  in  qoestion  do  not  aver  notice,  nor  the  lapse  of  a     LoMDAtt 

ogtntttt 

reasonable  time^  nor  occasion  to  nsc  the  port  or  river.  Krmk. 
Tbey  do  not  even  aver  that  the  plaintiff  wos  bound  to 
repair.  There  is  no  statement  that  any  one  in  par- 
ticular is  bound  to  repair;  surely  all  the  king's  sul:()ect8 
are  not  bound  to  do  it.  The  plaintiff  might  have  been 
bound  on  account  of  his  having  dedicated  the  work  to 
the  puUic  Hale  diPart.  Mar.  78.  But  there  is  no  alle- 
gation of  that;  and  if  he  be  not  liable  no  one  else  is. 
But  supposing  tliat  he  is  bound,  no  instance  can  be 
shewn  where^  under  such  circumstances,  any  peiton  may 
repair  according  to  his  own  judgment.  If  that  were 
lawful,  the  oUigation  might  be  made  doubly  burthen- 
some;  fi)r,  first,  it  might  be  necessary  to  undo  thC/im- 
perficct  rq[MLirs  done  by  a  stranger  before  proper  and 
anbstantial  repairs  could  be  done.  It  will  no  doubt  be 
contended,  on  the  other  side,  that  the  pier  or  erection^ 
in  its  debpldated  states  was  a  nuisance,  and  that  the 
defendant  might  therefore  enter  to  reform  it  But 
there  is  a  distinction  in  this  respect,  between  nuisanoes 
of  comoiission  and  those  of  omissicm.  There  sa^ 
several  cases  put  in  8  BolL  Abr.  144.  Nuisance  {S%  and 
Vin.  Abr.  Nuis.  (S),  as  to  the  reformation  of  a  nuisance 
by  the  party  grieved,  or  by  any  individual  of  the 
public,  and  each  of  those  is  a  case  of  Mihmission. 
This  distinction  is  supported  by  analogy  to  liie  writ 
of  assize  of  nuisance.  Now,  tlmt  does  not  lie  filr 
neglect,  but  ofily  for-  commission.  ^  RalL  Abr.  141. 
Ntdsnnte  Ass.  (ti)pl.  9.,  citing  1 1  H.  4.  c.  83,,  <•  If  a  man 
who  ought  to  scour  a  ditch  does  not  do  it^  by  m^aito 
whereof  my  field  is  drowned,  no  assize  lies.*^  The  olgect 
of  that  writ  is  to  give  damages  to  the  party,  and  to 
Vol.  II.  X  remove 


$06  CA3SS  ni  MICHABLMAS  T&RM 

182B.  remove  the  nuisance;  butthepar^  grieved  ipaj  fptar 

— —  apd  abate  it;  XT  Ed.  3^  44.  .9  fid.  4.  3fi.  Pw«^*4's 
Th«  Bail  of 

htM90AtM  ca6e(&);  a^d  if  he  does  so,  p^ding  thc^  writ,,  th^.  vrri^ 


2^^.  hh^\\  abate ;  Fitz.  N.  B.  1 83.  vote  (a).  Bqtefi's  Q98(^,  (c).  It 
ther^orc  seems,  that  where  a  party  m^j[-  b^v^  aa  asfii^ 
of  nuisance,  be  mt^\  if  he  chooses,,  enter  an4  redreif^  the 
iiyury  himself;  but  where  he  cannot  ha.ve  assjxe,  th/sfc 
is  i^Qthing  to  shew  that  he  pan  ent^.  l^ow  I^  ha$  be^ 
alrefidy  shewp,  that  assize  does  not  lie  where  the  nui- 
simce  is  merely  one  of  omission ;  the  party  is  tkien  left 
tp  the  common-law  remedy  by  indictment*  If  that  be 
the  general  rule,  the  pleas  are  clearly  bad.  Bat  at  fill 
events  they  are  b^  for  the  want  of  a^  avennent,  that 
notice  ^of  the  state  of  the  pier  was  given  to  th?  plaii^tiffi 
or  that  a  reasonably  time  for  rep^ring  it  had  ekjpsed- 
Svicb  ^  work  lYiight  very  possibly  jsustain  a  sud(len  iqj|^ry 
1^  a  violent  storm;  yet»  if  these  pleas  are  good,  fpy 
person  might  enter  aqd  rep|ur  it  the  very  next  days  ac- 
cordingj  tp  his  own  idea  of  wh^t  was  necessary  to  be  don^. 
This  argument  ab  inconvenienti  appears  conclusive* 

E.fl.  Aldersmii  contra.  Thei:e  is  not  any  solid  distinc- 
tion between  nuisances  of  commission  and  thos^  of  omis- 
sion. Pnlling  down  a  pier  would  belong,  to  the  forioer 
^f§>\  bu(  the  public  sustain  an  equal  injury  ^hflther  the 
p\er  be  pulled  down  or  suffered  to  f^Ufor  want  of  ne^- 
fill  rq?airs.  The  qise  may  be  consider9d  in  two  wj^ ; 
either  on  the  supposition  thi^t  i)o  person  is  boun^  \Q  v^ 
P$dr^  or  that  some  person  is.  There  certainly  is  npt 
{Kiy  direct  authority  to  shew  that-  any  pers9n  is  bound 
bj^  the.  common  law  to  repair  such  a  work  as  thi^t.ki 
questioui  although  an  individual  may  be  bound  by  pre- 

(6}  5  Co.  101.  '  (0  9  Co.  55. 

scription. 
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scdpiioa,    Tbe  only  dkHam  lo  that  effect  is  io  Brg$k       ^B^* 
Abr*  JPr^ffUmenf  in  Cmuiypl.  »*i  and  tbate  a  qpiara  »  .  .q^^^^ 
added,  with  diis  obiermtioo^  <<  It  appear*  ihal  tfhe     ^^^^ 
opiiiipn  is  not  lew/*    Smd>  a  woric  diffiMrs  mattriaU^  ia 
thieretpeetfiroinabigb  way:  tbe  parish  are  bowd  by  tlie 
wmmoa  law  to  repair  the  latter,  and  nay  he  indieted^ 
Unless  they  can  shew  that  some  other  person  ia  Uabki 
Bot  whoox  coold  yon  indict  for  neglecting  to  repair  suck 
n  work  as  thb  ?    If  then  no  person  be  liable  the  wodc 
beii^  for  tbe  benefit  of  tbe  public,  any  one  may  enter 
fx  the  purpose  of  repairing.     It  is  admitted  eto  the 
other  side^  that  an  indictment  would  lie  if  Mcb  a  work 
were  pulled  down;  but  contended,  that  thie  poUic  are 
without  remedy  if  it  be  sulBfered  to  fall.    There  a]w, 
boweter,  many  dkta,  that  any  (me  may  abate  or  reform  a 
.  pohKc  nuisance,  expressed  in  terms  sufficiently  general  to 
embraceaudiacaseasthis.    iMd  HaU^  De  Pari.  Mm* 
j4.2.  c.  7.,  says,  ^^  Nuimnces  of  pcMts  are  of  two  kiade.  , 
^Iirst,  soch  as  are  immediatdy  only  nuisances  (o  the 
privato  concemmem  of  the  loid   of  the  ^nascbieei 
Seoendly,snch  nuisances  as  are  common  t»  ail  meslheit 
have  occasicm  to  com^  go^  or  stay  at  ports.    I  wiU  gae 
instangesofsome;  first,  silting  or  choakmg  up  the  port, 
either  by  tbe  sinking  of  vessels  in  the  port^  or  throwing 
out  of  filth  or  trash  into  the  port  whereby  it  is  choaked. 
Secondly,  decays  of  the  wharfs,  quays,  and  piers^  which 
are  for  tbe  lading  of  merchandise  and  safegueni  of 
shipping/'    Now  tbe  latter  is  clearly  a  nuisance  of 
omission.    After  putting  some  other  iostaacee  of  this 
second  sort  of  nuisances,  Lord  Hale^  speaking  with  re- 
ference to  all  that  bad  gone  before,  sa^rs,  «  Any  man 
may  justify  the  removal  of  a  common  nuisance  either  at 
land  or  bjr  water,  because'  eyery  man  is  coocemed  in 

X  2  it;'* 


S08  CASES  ITS  MICHAELMAS  TERM 

182S.  it;"  and  he  makes  no  distinction  between  nuifianoefl  of 
Hie  e«t1  of  ^®"™'^^'*  **^^  oroisaioD.  There  are  nrnny  cases  in 
LoKKDAiK  which  any  one  may  justify  interfering  with  the  property 
NxLsox.  of  another  to  prevent  an  injury  to  the  public^  ThuS|i  if 
a  house  in  a  street  were  lilcely  to  &U,  it  might  be  piilled 
down;  or,  if  a  bank  of  the  sea  were  likely  to  breaks  and 
a  festinum  reroediupi  were  necessary,  any  cue  might 
apply  it  SO}  according  to  Mouses  case  {a\  a  bouse 
may  be  pulled  down  to  prevent  the  spreading  of  a  fire; 
which  is  a  strong  case,  for  there  an  injury  is  done  to  the 
individual  for  the  public  good.  In  Bro,  Mr.  Nats*  28., 
it  is  said  that  a  man  is  not  bound  to  cut  his  trees  which 
overhang  the  road,  and  therefore  another  may  do  it* 
If^  then,  no  person  is  bound  to  repair  the  work  in 
question,  the  defendant  was  justified  in  doing  it  In 
Bejp  V.  Wilcox  (i),  it  appeared  that  the  defendant  being 
indicted  for  a  nnisance,  was  convicted  and  fined ;  and  it 
was  moved,  that  by  the  geneml  pardon  the  defendant 
was  "excused  both  as  tp  the  fine  and  the  abatement  of 
the  nuisance.  But  the  court  held,  that  he  shouUL  be 
discharged  only  as  to  the  fine,;  and  not  as  to  the  abate- 
ment ;  for  that  was  not  a  punishment  of  the  party,  bnt 
a  removal  of  that  which  was  a  grievance  to  other  peq)le, 
^d  any  person  may  abate  a  public  nuisance*  That 
case  shews  that  the  public  have  two  rights  in  cases  of 
nuisance ;  one  to  punish  the  offender,  and  the  other  to 
vindicate  themselves.  Secondly,  omission  in  the  party  ' 
is  commisrion  against  the  public ;  and,  dierefbre,  if  the 
plainlaff  was  bound  to  repair,  bis  neglect  made  him  a 
tort-feasor,  and  he  cannot'  maintain  an  action  for  tUxstt 
wfakh  arose  out  of  his  own  wrongful  act.    ^BtyUy  J. 

The 
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Tbe  plm  does  not  state  bow  Igng  the  work  had  been       1823. 
niiiXHU,  or  tbat  the  plaintiff  knew  it  was  so,  or  that  a    .-    j.  . 
teascmable  time  for  repairing  had  elapsed,  or  that  im-     Lonsdauk 
mediate  repairs  were  necessary.3    If  the  n^ative  of  any      Nxm4»k,, 
of  those  chrciiflnrstanoes  ootdd  have  been  proved  for  the 
pfeintifl^  they  should  have  been  replied;  bat  as  that 
was  not  done,  it  mast,  after  verdict,  be  presumed  that 
every  tliliig  necessary  to  justify  the  verdict  was  proved 
by  the  defendant. 

Parke  in  reply.  It  is  not  necessary  to  dispute  the 
authorities  cited  on  the  other  side^  for  they  merriy  sup«* 
port  a  principle  which  does  not  arise  on  this  I'ecord, 
viz.  tbat  any  person  may  jostiiy  the  removal  of  thiit  by 
which  bis'  majiesty^s  subjects  are  placed-  in  immediate 
danger*  There  is  nothing  to  shew  that  any  such 
danger  esdsted  in  this  case.  The  question  then  rests 
upon  the  general  authority  to  repair  without  notice, 
and  .before  the  lapse  of  a  reasonable  time,  and  without 
occasion,  in  the  party  repairing,  to  use  the  port.  But 
it  is  said  that  the  plaintiff  is  not  bound  to  repair,  lie 
plecis'seem  to  have  been  framed  upon  an  opinion  that 
he  ivtts  so  bound,  for  it  is  alleged  that  he  did  not  nor 
would  repair,  but  neglected  so  to  do.  But  supposing 
him  aot  bound,  there  is  not  any  authority  to  shew  that 
aty  person  may  i^qpair.  There  might  possiUy  be  a 
dedication  of  the  work  to  the  public  4br  so  long  as  it 
ift«nld  clostraad  then  an  iodictinmit  for  removing  it 
might  be.  UBuntained,  but  not  for  suffering  it  to  decay. 
As  fos  the  passive  in  Lord  Hdef  DePorL  Mar.^  where 
he  is  supposed  ,to  say  that  any  one  may  abate  a  nui*- 
sance,  with  reference  to  those  lof  omission  as  well  as 
commission,  it  is  somewhat  singular  that  the  example 

X  3  which 
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1823.       wbith  he  udds  h  a  mikance  of  oofntnisrion.     ^Tfae 

^*j1rjj       burgesses  of  S&uthamptOH  juslified  the  throwing  dowti  of 

UmtxtA     a  wear  belonging  to  the  Abbot  of  Tkhfintd^  in  a  creek 

Ktisoit.       of  the  sea,  quia  ievaiajkii  ad  hocumentum  domini  regis 

et  Tillse  Soiaihhmpton  et  quod  batelli  et  naves  impediantur 

quomlnus  venire  jxwsunt  ad  portutn  villas.**     And  he 

idds,  *<  But  because  this  many  times  occasions  tumdts 

and  disorders^  the  best  way  to  reform  public  nuisances 

is  by  the  ordinary  courts  of  justice/* 

Aaftorr  C  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  non  obstante  veredictoi  on  the 
second  and  fourth  pleas.  This  was  an  action  of  trespass; 
the  fifet  connt  charged  a  breaking  and  entering  of  the 
plaintiff't  manor,  and  the  second  count  a  breaking  and 
entering  ofthe  plaintiff's  close.  The  only  diference  be* 
tween  them  is  the  subedtution  in  the  latter  of  the  word 
obne  for  fnmor  in  the  former.  On  the  general  issue  a 
verdict  was  found  for  the  plaintiffs  It  was  therefore 
established  that  he  was  entitled  to  the  manor  and  dose, 
and  in  possession  of  both ;  and  the  only  question  is, 
vdiether  the  special  pleas  are  a  good  justification  of  that 
which  was  done.  Now  it  is  incumbent  on  him  who 
enters  upon  the  land  of  another  to  shew  that  he  has  a 
right  so  to  do.  The  substance  of  the  pleas  is,  that  there 
18  an  anciait  and  immemorial  harbour  and  navigable 
river,  partly  situate  within  tlie  manor  and  cioee;  and 
that  in  that  part  which  is  within  the  manor  imd  dose^ 
there  is  an  ancient  work  or  erection,  (not  that  there 
has  been  such  a  t^rk  from  time  immemorial)  reqtusite 
and  ncosisaiy  for  the  maintenance  of  the  por^  and  for 
rendering  the  same^  and  die  navigatioa'  of  the  river,  safe 
ai4  ccnmodioQS  for  the  ships  reeorting  thentck.   Tbesa 

is 
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ia  If  further  ^llegatioD,  that  this  work  was  in  a  stat^  of       1823. 
decay,  and  that  the  plaintiff  did  not  nor  would  repair     -^         ^ 
it,  but  neglected  so  to  do ^   wherefore  the  defendants     Xhimdate 

-  against 

c^t^ed.and  repaired.  The  defendants  have  not  alleged  Nclsok. 
that  immediate  repairs  were  necessary^  nor  that  any 
person  bound  to  repair  bad  n^lected  to  do  so  after 
n^tic^  nor  that  a  rea&onable  time  for  making  the  repairs 
had  elapsed.  :  They  have  not  even  alleged  that  th^ 
had  occasion  to  use  the  port  or  river;  and  for  any 
thing  that  appears  on  these  pleadings,  they  may  have 
bec«i  melre  volanteers)  not  at  all  interested  in  the  pre- 
servation of  lb#  work  in  question,  nor  prejudiced  by  the 
wtet  of  those  repairs  which  they  thought  fit  to  do, 
Ufon  these  grounds  I,  ^m.  of  opinion  that  judgment 
roust  be  entared  Sot  the  plaintiff,  on  the  issues  qn  the 
se^opd  and  fouttb  ple^. 

-^diYiMic  and  HoLROYD  Js,  concurred.  . 

8«8tJ*  Nuisanoesby  aa  act.  of  opmmi^sion  are 
Gomi9ii)l«d .  in  defiance  of  those  whom  <uch  nuisances 
ipf^f^  4^id  tbe^ii^v^  party  n^ay, abate  them,  lyilhottt 
QMce  ^  ti^e  parson  who  committed  them ;  but  there  is 
UQ.  d^cMfid  fi^^  which  sanctione  the  ab^meut,  by  an 
iii4iyidmij,  of  nqisancoa  from  omis^^,  except  that  of 
cMUiog.;^he  branpbe^of  trees. wlijch  ovc^rlmpg  a  public 
t/^9  or.  the  private,  property.  ;of/  the  person  who  cuts 
tbei^  . The  permiujpg; these  bron^h^  to. extend  so  far 
b^jrOn^tliejSi^l  of tbe>o«{n«r.  of  ihc  ^Vfips^  is  a, most  .un- 
4a^vppiil  aotr^^f .  4|k^lig9n$^e^../Wtiic^  dietjfig^i^hes  tl^is 
c0^S^Tn^.mo^:O^,^hp  ptbec.<»f&es, Ihatjh^ve oqpHrred. 
Tibe  si^uriiy  9f  MvBs.'?9fl  piTopRr^y  Vf^ysQi^etim^  re- 
qHfttqso  ^p^ei^^,Tmi^^Bfi\nQ^.,i9^^f^^  icall 

X  4  on 
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1.9^S^      on   the  person  on  whose  property  the  mischief  has 
—"TTT  M,    arisen,  to  remedy  it.    In  such  cases  an  individual  would 

Hie  £arL  of  " 

LoMiDALK      be  justified  in  abating  a  nuisance  from  omission  without 

agaimt  ^ 

^sLsosf^ ,  notice.  In  all  other  coses  of  such  nuisances,  persQps 
should  not  take  the  law  into  their  own  hands,  but 
fqllow  .the  advice  of  Lord  Hale,  and  Appeal  to  a^^QurU 
of  justice^  It  is  not  stated  In  this  plea  that  this  huild* 
ii^  Ijutd  been  out.  of  repair  for  any  time.  An  ^accid^pt 
the  day  boibre  it  was  repaired  mjghtbave  reduced  it,  to 
tlie^  state  in  which  it  was  found  by  these  .dcfer^dants. 
Nciitber  dpea  it  appear  that  this  buiidii^  was  imoaedit- 
ately  wanted,  either  for  the  safety  or  cpnvenleDce  of 
such  «s  r^soi'iied  to  .the  port,  or  tlmtUiese, defendants 
ever  had  or  wene  cv^r  likely  to  havq  occasion  to  use  it» 
'  or  had  aoy  more  right  to  interfere  with  the  i:epaii*s  o£ 
it  than  all  the  other  subjects  of  the  realm*  If  .ooper- 
aoa  in  particular  be  bomid  to  repair,  those  who  wish 
to  do  any  repairs  ought  to.  give  him  on  whose  Is^nd 
they.haAre  occasion  to  enter  for  that  purpose  some  no* 
tice.  of  their  intention,  that  he  may  decide  whetbei?  lie 
will . Joot  .rather  do  what  is  necessary  hhnscl^  than  suffer 
the.  iatrusion  of  strangers  upon  his  estate^  I  am>  thece^ 
forc^.of  cfiinion,  that  these  pleas  cannot  bo  supported.. 

Jmlgmt^nlfbr  ihe  plaintiff. 
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1823. 


NiGHTiKOALB  dgatnst  Marshall  and  Another.   Friiny, 

November  Hth. 

r^ASE  for  a  fake  return  to  a  writ  of  mandamus,  in  the  pariah  of 
The  d^laraticm  stated,  that  on  the  22d  Nadembety Zi^^nJ^^ 
1821,  the  office  of  sexton  of  the  parish  of  Saint  Maty,  ^^°tS* 
Wkite^pdj  hecame  vacant;  that  the  plaintSff  was  no-  ^^"^^^^ 
mlnaCed  and  elected  to  the  said  office  by  a  majority  of  ^yect  to  th« 

•^  "        'f        value  of  pro. 

the  penons  entitled  to  Tote ;  that*  the  defendants  being  v^^  >&  the 

parish*  but  ac- 

churdiwardens  of  the  said  parish,  ought  to  have  ad-  cording  to  the 
mitted  the  plaintiff  to  the  said  oiBce,  but  they  refused  so  of  the  party 
to  do;  and  in  return  to  a  writ  of  mandamus,  issued  on  Hdd,  that  per- 
the  11th  day  of  TOmumf,  1822,  commat^ng  them  to  werono?!^tl 
admit  the  plaintiff  to  the  said  oflSce,  they  fklsely  returned  J^"^^*^^ 
that  the  said  plaintiff  was  not'  duly  nominated  and  "nt,  profit,  or 

value^  within 

elected  to  the  said  officCi    At  the  trial  before^AM/^  C.  J.,  the  meaning  of 

1         •    .  .        «*. . «  i^       ,         «,  .    .  the  58  G.  3. 

at'tnc  fsittmgs  m  JfrnoJe^^jf^ after  last  7rim/y  term,  a  c.69.  #.3., and 
verdict  was  foundfor  the  (Jaintlff  with  nominal  damages,  ncn  entmJdUo 
su^tto  the  opinSoh  of  the  Court  upon  the  following  "cJJTa^^i^* 
carie.  '  The  oflke  of  sextoii  for  the  parish  of  Saint  Mary,  SXh^Ji^ 
WkOeek^f  in  the  county  of  Middk^r,  is  an  ancient  ^pJ^"  more  than 
office,,  a^d  the  right  of  election  is  in  the  inhabitants  of 
the  said-parish,  paying  church  and  poor's  rates,  in  vestry 
assembled.     In  November^  1821,  the  office  became  va* 
cant,  and  on  the  22d  November  a  public  meeting  was 
duly  holden  for  tlie  election  of  a  sexton.     There  were 
two  candidates,  the  plaintiff  and  one  J.  JV.    While  the 
election  was  proceeding,  several  inhabitants  of  the  parish 
entitled  to  vote,  claimed  a  right  to  give  more  than  one 
vote  under  the  58  6.3«  c.  69.  5.3.,  by  .which  it  was 
enacted,  <*  That  in  all  such  vestries  every  inhabitant 

present, 
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IShmmwuMt 


1 8f3.  present)  who  shall  by  the  last  rate,  which  shall  have  been 
made  for  the  relief  of  the  poor,  have  be^i  assessed  and 
charged  upon,  or  in  respect  of,  any  annual  rent,  profit, 
or  Talue,  not  amounting  to  60l*t  shtU  hajre  rad.  be  en^- 
titled  to  give  one  vote  and  no  more ;  and  every  inhabit- 
ant there  present,  who  shall  in  suah  laat  wnt9  have  been 
assessed  or  charged  upon^  or  in  respect  o^  aiqr  annual 
rent  or  reot%  profit  or  value,  amounting  toSOA  or  up* 
ward%  whether  in  one,  or  in  more  than  one  eum  or 
chargeyfhall  have  and  be  entitled  to  give  one  vote,  bt 
every  25/.  of  annual  rent,  profit,  and  value  upon  or  in 
respect  of  which  he  shall  Iwve  been  assessed  or  charged 
in  such  last  rate;  so,  nevertheless,  that  no  inhabitant 
shaH  be  entitled  to  g^ve  more  than  six  votes."  At  the 
dose  of  the  election  the  numbers  wn-e,  for  J.  W.  689^ 
and  for  the  plaintiff  681 ;  but  if  a  plurality  of  votes  was 
admissible  in  the  parish  of  Whitechofdi  with  respect  to 
the  election  of  a  sexton,  pursuant  to  tlie  58  <7«>S*  a.69* 
s.  3.,  such  a  number  of  votes  was  tendered  as  was  suf- 
fiment  to  give  tike  plaintiff  a  majority  4)f  totetb  The 
d^ndants  were  ^chirrdiwbvdens  of  tfaeparuAi  ait  the 
time  of  the  election,  and  th^ admitted*  J>NC. to  the 
office;  and  in  retorn  to  a  mandamus,  oommandipg  them 
to  admit  the  plainti£g  they  retnmed  that. the  pUmtiff 
was  not  duly  nominated  and  elected;  and: t)ie.*onljl 
qwsticm  in  the -case  is^  whether  under  the  drcuowtanees 
liereinailer  ^ated,  a  plunality  of  votes  was  admtfisiUe 
at  the  eaidelectioB^  psirsuant  lo  the;  etaifinte  Jt8<il«i^« 
a  09a  5*3.^  so  as  to  ealitlethe  infaabitnQt%'paytB9< nates 
as  afefcsflSd,  art  the  <leotiott  of  a  sexton  to  -give  tnoae 
than  one  vote^  in  pointof  fact,  the  poorwrate^aiwnat 
(Nsessed^  and  nor^r  have  been  tissesscd,  upon  aU  the  in** 
habkants  unHbrmly,  accordibg  tx>  wot  «quai  pound<«CBte^ 

but 
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bat  the  fate  t^ufports  t6  be  ttiade^  Md,  Mcording  to'Mi 
Mdeiit  cttttoifi  in  the  parish  alway«j  has  been  made,  bf 
the  discretion  <if  the  vestry,  iritiiMt  respecM;  to^lue^ 
bttt  iceoitlin^  to  the  ability  of  the  party  charged^  stieh 
ability  being  estimated  with  reference  to  property^ 
whether  In  the  parish  or  out  6[  it  In  some  insunees 
the  property  is  stated  in  respect  of*  which  the  party  i« 
charged ;  bat  in  a  great  majority  of  oases  the  property 
is  not  stated,  and  whetQ  it  is  stated,  the  rate  is  not  in 
proportion  to  the  rent  of  the  property;  for  eicample, 


MS 


fk9t. 

Foor'jimte. 

Chui^h-rate 

to  an 
•q^poiUBd- 

ratc. 

£. 

40 
40 

50 

X.  Turner  for  two  cooperages 
Mr.  Lucas  for  houae 

£'    i. 

S    II 
10    15 

9     10 

The  case  mraa  now  argvtd  by 


F.  PoOoA  fer  the  plaintifl^  who  contended,  ihat  noU 
whhitaiiding  the  mode  of  rating  aocordtng  lo  tJbe  ability 
of  the  party  charged,  and  without  respect  to  value,  stiU 
aa  the  rating  was  <^  in  nspeU  <^^*  some  annual  ranti 
profit  or  waluei  the  ansount  of  whidi  was  ascertained 
Sot  the  purposes  of  tfao  church-rate^  the  statute  Sd  6.  ^ 
a  G9^  applied  in  principle^  and  waa  i^plieabie  in  powt 
of  fiK^»  The  rale  for  the  church  was  an  aqoel  pounds 
iBtei  and  allhou|^  the  poornnate  was  n^t  in  proportion 
lo  aofl»al  valnei  il  was  according  to  the  words  of  the 
act^  **  m  respect  of  it,"  for  no  person  ooi^  he  rated 
^uwpt  with  refi»vace  to  some  an»ual  value*  The  in- 
tention of  the  legidalure  appeared  lo  be,  to  give  a  pra- 
pMderence  la  property.   The  right  to  gi?#  moi»  ihfui 

one 
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HdjS^  W^i  vqta  dep^dii  merely  bn  being  fissessed  fax  respect  of 
jj  — j^  ^01iu|l1  .value. of  502»  or  upwards ;  and  the  statule  referi 
^'^^^  to  the.prQpert]r>  aad  not  the  amount  of  the  rate*  A 
statute  so  beneficiid  ought  to  he  liberally  constnied ;  and 
unless  the  Court  should  construe  ^^  in  respect  of  to 
ipi^an.the  same  as  <<  in  proportion  to,-*'  the  preset  case 
was  within  ii^  psg(vi8io;is« 

Por^^  contra  was  Mopped  by  the  Court. 

.Abboti  C.  J*  I  give  no  opimon  as  to  the  validity 
of  the  ra|Bs  in  question.  My  opinion  is  fonnded  en^* 
tirely.p3,i  t^e  third  seetion  of- the  58  O.  i.  a,  69^  which 
provides  for  a  plurality  of  votes.  .By  that  section  it 
was  enacted^  <<  that  every  inhabitant  who  shall  by 
the  last,  rate  which  shall  havo  been  made  for  tjie  relief 
of  the.poort  have  been  assessed  and  charged  upon  or 
in  respect  of  any  annual  rent^  proit,  or  vahie,  *  not 
amounting  to  ^0/.,  shall  have  and  be  entitled  to  give 
one  vote  and  no  more;  and  if  upon  an  annual  rent 
profit*  or  value,  avxaimlng  to  more  dnn  Ml^  he 
shall  have  one  vote  for  every  SS/.,  of.  annual  rent,  &c. 
upon  which  he  is  assessed.  Looking  at  this  rate,  I  am 
clearly  of  opinion,  that  no  person  in  Ae  pwrkh  of 
-  &.  Mtniff  JVhitccha^l^  is  rated  upon  or  in  respect  of 
anfl  annual  rentj  profityOi^  value^  If  the  rate  -were -so 
made^  it  must  be  proportioned  to  the  amount  of  the 
rent»  pro&,  or  v;ilue,  in  respect  of  which  it  ia  in^sied^ 
It  is  not  so  proportioned ;  and  it  therefore  appears  \ 
to  have -been  imposed  in  respect-  of  the  property  ] 
tion^  in  the  ac^  but  in  respea  of  some  abiiilly  U>  oon-« 
tribute  to  the.  relief  of  the  ppor^ » measured.' by  aome 
other  standi^*.  ^  I  c^m  therefoce  of  (pinion,  Ihat  the 
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provisions  ^f  the  5d  OiS.  c.  69;  respecting  a  plul^iiCy       IS^S; 

of  votes^  da  not  kppiy  to  the  parisfa  in  question;  the  1^,^^^^^,^ 

plaintiff^  oonsequently^  waa  not  duly  elected  to  the  cffieb  ^^^'^^^^ 
of  sexton,  and  a  nonwdt  must  be  entered. 


Bavuy  J.  I  am  of  opinion  that  thi^  parish  is  not 
within  the  operation  of  the  58  G.  3.  €.  6&.  $.  3.  The  gene- 
ral rule  is,  that  there  shall  be  an  equal  pound-rate  upon 
the  property  in  the  parish  dierefcfre  all  pei^ons  havkig 
an  estate  equal  in  value  contribute  the  same  sum.  The 
value  of  thdr  property  is  the  criterion  of  the  rate. 
It  was.lho  intention  of  th^  legislatote,  by  the  statute 
referred  to,  to  increase  the  power  which  each  inh'abttant 
would  have  at  the  vestry-meetings,  in  prc^ortion  to  the 
burthen  borne  by  him. '  This  parish  ciannot  (lave  the 
benefit  of  that  act,  for  the  eusftom  (which  may  be  legal) 
to  make  the  rate  in  a  particular  nkode,  prevents  the 
property  €^  any  indi^dual  in  the  parish  being  a  crite- 
rion of  the  burthen  borne  by  him.  We  cannot  then 
say  that  die  rate  is  imposed  in  respect  oF  any  anniial 
rent,  profit^  or  vahie;  and  unless  ibat  be  so,'  the  pf  oviston ' 
fora  pbifalily  of  votes  does  not  apply. 

HoLnovO' J.      TWse  rate  stated* in'thiri  I6asfe'  is'  not' 
such  as  to  bring  the 'parish  within  the  protfsiotts  of  theT 
third  section  of  the  68  G.  3.  c.  69.    To  be  within  that, 
thepartfes  'must  bd  assessed  "upon  ^nf)e  annual  r^tit,' 
profit^  ;or  value?  the  t'ate  due^  not  shew  that  tliejr 'have " 
been  w  assessed.  -  G^ttain  tents  are  stated, '  but  i\vi  in- ' 
equdity  ^f  the  mit  Jshewft'th^t  ft  is  notim^osed  in  fe-  ' 
speot  of  thoB^  rentsi  licM"  dbei  it  appear  to  haVfe  beeh 
ioqioeedin^tei^iiK^^f  any  profit  or  vWIn^;  mtich  les^  an- ' 
niial  profit  (OP  Vttliie.^    |fe  is  left  uncertain  inf  i^espect  df ' 

what 
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lauS-       wbat  it  is  asiessed,  imd  therafott  U  quite  insnffideDt  to 
ViwnvQAvt    "***^  ^^  58  Q*  »♦  c.  69.  J.  3.  applicable  to  their  vastly 
n^eetitigs*' 

Best  J.  If  the  inhabitants  of  SL  Maty^  Whiteehapd^ 
are  anxious  to  avail  themseiv^  of  the  protisioQ9  in  the 
vestry  act,  they  must  alter  their  mode  of  rating.  By 
that  act  it  is  not  sufficient  that  the  parties  should  be 
rated  at  50U  or  upwards ;  to  have  more  than  one  vot)% 
they  mast  be  rated  in  respect  of  annual  rents,  profit,  or 
value.  Now  it  is  stated  in  the  case  that  eadi  inhabitant 
is  rated  according  to  the  discretion  of  the  vestry^  and 
the  rate  itself  shews  that  the  amount  of  it  is  not  regu- 
lated by  the  amount  of  property  in  the  parish.  If  so, 
it  cannot  be  made  accordii^  to  the  prindple  laid  dovm 
in  the  act;  and  therefore  no  person  cant  by  virtue  of 
that  act,  be  entitled  to  a  plurality  of  votes,  I  therefore 
agree  that  a  nonsuit  must  be  entered. 

Judgment  of  nonsuit, 

Ffiday,  Jones  and  Hirst  against  R,  Simpson,  Sir  J, 

PiNHORNs  J,  Green,  D,  Nslson^  6.  Wilson, 
W.  FujLFORD,  and  T.  Braolet. 


ji.  hiring  con-  'pHIS  was  a  case  sent  by  the  Vice-Chancellor  for  the 

Bignad  goods  to     JL 

ff,  lent  htm  opinion  of  this  Court, 

the  foUowing 

order:  "  ¥uj  In  the  year  1811»  W.Mackimm  carried  on  the  bosi- 
proceed^ofa  ucss  of  a  merdiant|  st  SaddUmtih^  in  Yorkshire^  and 
^2S|||^„e      ^b^  defeodantt  Smpsm,  carried  on  the  busiBess  of  a 

about  20O0L, 

coniigned  by  ni«  to  jma^"  C.»  b J  wiitnig» ooMmBd «» ffty •vtrtk* fUU aaoaoal ef  tfie 
net  proocedi  of  tbegoodt :  Held,  that  neither  ef  tfa^*  inttmmcntt  itquiied  inch  a  aUmp 
••  the  ftw^  acts  |pp9Nd  on  bilk^  dfiiK  «  ssd«t  Ibr  llM  paymMl  «f  flMMf. 

mer- 


nw^tiOti  ia  piirtaerdiip  with  ^e  defendant  WUsoth  ^      JA3ft* 
i9l«e&^  4q  Canada;,  ^uch  business  being  carried  on  m       — — 

JoifMl 

LoTuion  Iq  the  name  of  Simpson  alone,  and  at  Qlf£&^(:^  j^oteif 
under  the  firm  of  G,  ^&<7n  and  Co.  In  the  year  1811 
fr«  Bla^^Aum  delivered  to  Sivfij^i  twelve  bales  of 
WQo]len  dotb,  invoiced  at  HiOZ,  17^  VOd^  to  he  shipped 
and  consigned  to  the  firfn  of  6.  Wilson  and  Co.  c^t 
Qt/#^  to  be  sold  there  on  tlie  account  and  at  the 
risk  oiBlackkwrnn  Th?y  w^^e  duly  shipped  by  Sffupson^ 
and  consigned  to  ^nd  rtc^yed  by  the  firm  of  G*  fViUa^ 
md  Cq.  ^t  Qf^beCf  by  whpm  the  same  ^ere  sold,  and 
the  proceeds^  or  some  parts  thereof,  were  aftervfU'da 
remitted  to  Simpson.  On  the  7th  o(  August,  Blackburn 
wrote  and  sent  to  Simpson  the  folU>wing  order :  *^  Mr, 
JR.  Simpson^  ple^fle  to  pay  to  Jfelsont  on  account  pf  the 
ussignees  of  pnA^  Qotre^di  and  Oail^  the  proceeds 
of  a  shipment  of  twelve  bales  of  goods,  value  about 
8000/,,  consigned  by  ose  to  you*  On  the  21st  of  the 
sMie  n)Ofitb,  Sifnpsfm  wrote  and  sent  to  the  defendant 
Nelson,  as  one  of  the  assignees  of  Odkletf,  Overend,  and 
Oakley  the  following  undertp]i:ing :  **  Shipped  on  board 
the  Sarah,  from  London  to  Qjuebec,  for  the  account  of 
W.  Biackfyi^rp^  twelve  bales  of  woollen  cloth,  value,  as 
per  infpfce,  16402. 17&  I0d.\  th^re  tp  be  sold,  and  the 
proceeds  to  be  paid  by  his  order,  dated  the  7tb  instant, 
to  the  assignees  of  Oaklej/,  Overend,  and  Oaklet^.  In 
p|irs\n|in(;e.  of.  the  said  order  o(  Blaclcbum,  I  do  berel^y 
consent  and  engage  to  pay  over  the  fiill  amount  of  the 
net. proceeds  .of  the  said  twelve  bales  of  woollen  cloths, 
fl^  I  may  from  time  to  time  receive  the  same,  unto  the 
said  ai^^ee^  without  delay."  On  the  15th  July,  18}2, 
a  commission  of  bankrupt  issued  against  the  said 
W.  Blaekbum^  under  which  the  plaintiffs,  Jones  and 

Hirsl, 
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1898.  Hirstf  were  chosen  assignees.  Parsuant  to  an  order 
']|~  tnade  in  this  cause^  bearing  date  the  23d  day  of  Jisfy^ 
aganm  I8l8j  Simpson  paid  into  the  Bank  o^ England^  in  the 
name  of  the  Accountant-Greneral,  in  trust  in  this  cause, 
the  sum  of  409/.  Ss.  7d,  in  respect  of  the  proceeds  of 
'the  said  bales  orwooUen  cloths.  Simpson  has  since  be- 
come bankrupt,  and  the  defendants  W.  Ftdfbrd  and 
T.  Bradley  are  the  assignees  under  the  commission  ' 
against  him..  The  question  for  the  opinion  of  this 
Court  was,  whether  the  above  two  instruments,  or  either, 
and  which  of  them,  require  such  a  stamp  as  the  stamp 
acts  impose  upon  bills,  drafts,  or  orders  for  payment  of 
money. 

LiUledale  for  the  plaintiffs.  The  48  6.  S.  c.  1 49.  was 
the  stamp  act  in  force  at  the  time  when  these  instruments 
were  signed.  Now  in  schedule,  part  1.,  title  Bill  qfEx- 
changey  certain  duties  af e  first  imposed  upon  bills,  with 
reference  to  the  sums  for  which  they  are  made  payable; 
and  then  upon  any  bill,  draft,  or  order  for  the  payment 
of  any  sum  of  money,  weekly,  monthly,  or  at  any  other 
stated  period,  where  the  total  amount  of  the  money 
shall  be  specified  therein,  or  can  be  ascertained  there- 
from, the  same  duty  is  imposed  as  upon  a  bill  for  a  sum 
equal  to  the  total  amount.  [^Abboti  C.  J.  No  sum  is 
specified  in  this  instance,  nor  can  it  be  ascertained  from 
the  instrument ;  that  clause  is  therefore  wholly  immate- 
rial.] It  shews  that  the  sum  to  be  paid  may  be  ascer- 
tained in  different  ways;  and  if  in  any  way  a  sum  certain 
appears  to  be  due,  that  is  the  sum  to  regulate  the  doty. 
The  next  clause  provides  for  the  case  where  the  total 
amount  of  the  money  thereby  mentioned  to  be  payable 
shall  be  indefinite^  and  then  the  san^e  duty  attaches  as 

OD 


IN  VBM  FouttTH  Tbas  OF  XiBOBOB  W.  -a 

on  a  UU  ibr  ilM»  sum  ez{mMed  only.  iJUotf  €X  J.  UML 
Here  no  specific  mm  was^  expareflsad*  Sopposa  Ibe  _  ^ 
carder  ba  to  pqr  all  tba  money  due^  what  ia  the  dii^ 
to  be  iflipoeed  ?]  The  sahadule  then  pvocasdr  to  da^ 
chura^  that  aofend  inatrumeBtsahaU  be  deemed  hSh, 
d«aft%  or  oidera  foribe  |Mgraaaiit  oC  monq^  aod  one  of 
tiMMoi  ia  a  (kaft  or  odbr  for  the  pafmeot  of  a  sum  ..of 
mooagr  oat  of  a  pattwlar  fuod^  whieh  i^y  otm^f.  not 
boanulaUe.  jNow  here  Uie  ord^  ia  for  th(9  PQ|PBmt 
of  4ha  proomia.of  a  Hhipmaiir,  vabe  iiboat  SQOQkf  on 
in  other  .woad^  $)r  the  payment  of  a  aom  of  moiiqr  out 
of  f^  fimd  arhich  may  or  may.not  be  availably  and  wjusn 
the  amoant  of  thoae  proceeds  was  ascertainedt  a  sjUiiinp 
appropriate  to  a  bill  for  that  amoant  ought  to  have 
been  affixed  to  the  instmmeBt.  A  sioular  cUose  in  the 
stamp  aet  55  G.  3.  c.  184.  was  considered  to  apply  to 
an  iostnunent  of  this  description^  in  Firbank  v.  Bell  (a)f 
and  Btftts  v.  Swofu  {b)  There  indeed  the  sums  payaUe 
were  specified  upon  the  face  of  the  instrument.  IBigf* 
kjf  J.  The  act  imposes  duties  upon  bills  of  exchange  and 
promiwury  notes^  which  were  well  known  instruments. 
There  were  other. instruments,  however,  aeariy  in  the 
same  form,  but  which  did  not  come  within  the  descrip* 
tion  of  bills  of.  exchange  pr  promissory  notes,  because 
the  moi^iy  was  payable  out  of  a  particular  fimd,  or 
iqpQD  a  contingency,  and  the  legislature  probiAIy  had 
those  instnuoents  in  contemplation  in  the  dause  which 
.  has  been  referred  to.  This  instrument,  however,  would 
not  be  a  bill  of  exchange  if  the  proceeds  were  not  payr 
able  oul.of  a  particular  fund,  because  the  order  M'as  not 
for  a  ^pacific  amount.] 

.    Vol.  II.  Y      .  Mdrtyai 
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hianyat  vnos  to  haVfe  argned  on  the  other  side,*  but 
ihd  court  ^iiid  the  case  was  too  fcle&r  to  ildtoit  of  any 
doubt; 

The  follomng  certificate  was!  afterwards  fent : 
This  case  has  bilen  argued  before  iis,  and  ^%  *fe'  <tf 
tipiaibn  that  neither  of  the  two  ihstrumWit*  r^ttf^efl 
klch  a  stamp  as  the  stariip  acti  impose  on  bilb;  drtiftily 
or  ofdfers  for  thb  payment  of  ihdney. 

C.  AiBdTti 
.J.  Bayley. 
G.  S.  HoLftotD. . 
W.  D;  Best. 


The  KiKG  against  Pinney  and  Anoth^h 

iSctedArtthJ    B^  ****"*®  47  G.  3.  SMS.  2.  f.  Hi,  ^.92.  (Ictekl  alid 
then  oTeneen  Mtsonal  icts)  it  was  cniicted  that  the  thiiii  oter- 

of  the  periih  of 

w:  should  con-  tefers  of  the  parish  of  Wodlmch  should  cotitlntiis  to  bb 
I  for      overseers  for  the  remainder  of  the  year  1S07>  and  until 


^^theoment  ^^^^  ^^^  Overseers  should  be  nominated  atod appdinted, 

w^'&S^^  in  the  manner  and  at  the  time  by  law  directed^  to  suo- 

Bhouid  be  ap-  ^ggd  theul ;   and  in  Easter  weekj  or  within  one  mtmtfa 

pointed,  and 

tbaik  two  orer-  ef&s^^ih  every  year^  two  persons  beiiitf  stibstanttal 

leen  should  be  t 

appointed  an-  householders  id  the  said  parish^  sbeuld  be  nominated 

nuallj :  Held* 

that  this  act  did  and  uppointed,  in  the  manher  by  law  directed;  to  be 

£  stSute  Qveraeers  of  the  poor  of  the  sdid  parish.     Bjrati  ondsr 

^U^iid'ikU  of  two  justices,  made  on  the  25lh  Jtfim:*,  ia«3j  four 

an  appointment  persons  therein  named  were  appointed  overseers  of  the 

aeos  for  the  pQQf  of  thjj  parish  of  Woolwich^  and  upofa  appeal  the 
waaTalid.  seSsiOns 
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mHAmtt  mmAUnei  dnit  «rd^^     A  >ule  iiM  hmki^      tm. 
hem  dblttiiieA  for  qiuMhing  ilitf  orcttr  dTsMtiiiiK 


BoUanA  waA  Andrtm  now  Ibbtiredl  otitii^  aMt  dofls 
tend^j  that  tlthoogb  tli«  locait  act  odiii()dM  tin 
j«ltioes  te  *iapgmnt  tW0  ovartecra,  if  did  net  reitraai 
dmii  from  i^poiirting  mort  AM  t^o^  la  Jimr  tj  lEma 
fUk{a)  it  was  lietd,  tfalit  odder  At  sdltata  of  JKnaMil 
liiote  tlam  itbur  eoold  tioi  be  iippmoted^  bat  diete  tUa 
mnnb^r  fixM  being  tcmk\  three,  oi'  twof  tkarij  ibfeMd 
that  it  %m  ihe  iiiteat  tf  the  lfl|^shtort$  td  j^reVewi  ihe 
oppoarfnient  of  a  gre^tef  ndAibl^r^  now  fafeircV  btferc 
the  Ideal  aet^  nhora  Aan  tird  mi^t  hate  bcegaptuMHefli 
and  there  are  no  express  Words  in  that  abt  dfaotiog 
fb^  iaAoBtito  bf  A8  l^slature  to  make  any  alteration 
in  tliat  power.  The  act  only  requires  that  two,  at  all 
erenls,  shall  be  appointed- 

SatrlM  and  Adolphta  contra  contended  that  as  the 
local  act  expressly  directed  that  two  should  be  ap- 
pointed, it  must  he  taken  that  the  l^slature  intended 
that  dilf  orerseers  dboald  not  eUceed  (hat  iiiim¥eri 

Anon  Qii.  It  ia  a  geticnd  riile  of  cediliVKfibh 
that  aAmative  iTorda  m  a  later  Makite  dd  not  repeal 
ii  farmer^  unless  there  be  somediiBg  wlwlly  jhooasistsitt 
id  die  prdidsiona  of  ihc^  two  statotesi  Lord  GiB. 
ostitis,  in  his  B^^  tifj  PlxrUamdtlt.  Bu  iS^^  higrs  it 
dotal  dut  slab  affirmaftiye  #ord<  do  not  ti&a  dfriy  a 
Ibrihilr  statilte^  anless  th^  lA  sefase  oontain  n  Mfadtk 
Mow  die  aiatiite  of  JWniMI  direcis  diat  die  oraiseM 
£if  piriahaft  sinli  be  Smxt^  Sme^  or  Iwtf  aabsteMdil 

(a]HA«rr.445. 

Y  2  house* 


ziHF  JSMa 
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MtS.  kotoed^olden.  The  local  act  nerdy  difeoto  that  dia 
J7~"  tiien overseen  dioald  continae  in  ofBce  to  the  endof 
^^otMf  the  jeBTf  and  until  two  others  should  be  appointed,  and 
that  two  othen  ^qU  be  annually  a|)pointed.  These 
wteda  do  noti  in  sense,  contain  a  n^tlve^  nm*  is  there 
any  ineonsiflteDey  between  a  pravision  authoriadng  the 
appointment  of  four,  thfee^  or  two  onrerseers,  and  ano« 
ther  directing  the  appointment  of  two.  The  latter 
itatate  reqnires  absolotdy  that  two  shaH  be  apiAmrted, 
but  it  does  not  say  that  more  than  two  ahaH  not  be  op* 
pointed.  Iliat  being  so^  I  am  of  opinion  <hat  the*  pro* 
▼ision  of  the  statute  of  SMsuAeik  as  to  the  appointment 
ofOTerse^v,  is  not  repealed  by  the  local  act,  asd  that 
file  order  of  justices  waa  right*    :     > 

'       Bttlediscdiarged*  (a) 

(a)  S«e  Phwden,  U^,  H^*,  and  BA^»  »urtidge,  $ ^eirt  IT. 4QU 


^MMNfarSSd. 


The  Kmo  against  Anthony  Collett,  Gerk. 

Sa^^J^      \J^^V  wt  appeal  i^paiiiBt  an  order  of  (wo  justieeafer 
dwrnD^tTiiiiid  *®  allowance  of  the  accounts  of  the  ^  overseers  of 

Sb^M^      Ae  poor  for  the  parish  of  KebMk^  iw  the  'county  of 
poor  who  wo     StMtk^  the  sessions  confirmed  the  order,  sobjeet  to  the 

oul  of  cinploy- 

Qium^  opinidn  of  this  Court  on  die  fcdlowing  case.     <*  The 


iIa^^Sto  uppeUant  (Mr;€Ufa/f)  is  «tbe  pvoprietor  of  *  oonsider- 
"^^^  alik  estate  in  the  parish  of  JGfibfl^^  port  of  wUcb is  in 


iJ^^  Us  own  ooOopatRMu  In  oonsequenoe  tif  the  extnnne 
T^l^'^^ff'  depreMioB  in  the  prioe  of  agricultural  produce  ibr  the 
iMrlsboiir.      hist  two  or  three  years,  the  fiu^mers  have  been  rendered 
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unable  to  make  any  improvements  on  their  laad%  and  1688. 
eoDseqoently  have  employed  very  few  labouxers,  by  j^TKoia 
which  means  a  considerable  part  of  the  labooring  po-  q^^ 
polation  has  been  totally  unemployed,  and  during  this 
period,  all  poor  persons  behmgiog  to  the  parish,  who 
have  been  unable  to  ob^un  employment,  have  received 
sums  of  money  for  their  maintenance  from  the  parish 
officers  inproportion  to  the  number  of  their,  respective 
fiunilies^  for  which  no  labour  has  been  required  from 
them.  The  appellant  being  dissatisfied  with  this  ap» 
plication  of  the  parish  funds,  appealed  against  the  over- 
seers' accounts.  The  respondents,  upon  the  hearing  of 
this  appeal,  admitted  that  the  perscms  to  whom  the  sums 
objected  to  in  the  account  were  paid,  were  in  itd  both 
able  and  willing  to  work,  but  that  no  employment  could 
be  obtained  for  them,  which  the  appdlant  contended, 
the  overseers  were  bound  to  provide  pursuant  to  the 
statute  of  the  43  Eliz.  c.  2«,  although  no  evidence  was 
adduced  to  prove  that  the  overseers  could  have  em- 
ployed the  labourers.  It  also  appeared,  that  none  of  ^ 
the  sums  objected  to  were  paid  under  or  in  consequence 
of  any  orders  from  a  magistrate.  The  parishioners 
were  accustomed  to  meet  once  a  week  at  the  parish  work- 
house, at  which  meeting^^  all  applications  for  reKef  "wiere 
received,  and  where  all  labourers  belongiug  to  the 
parish,  who  had  not  in  the  preceding  week  been  in  con- 
slant  employment,  attended  to  give  an  account  of  thefar 
earnings,  and  received  sudi  sums  as,  with  the  earnings, 
should  amount  to  a  sum  deemed  comp^ent  to  their 
matmenance  in  proportion  to  the  number  of  their 
children.  .  In  several  coses,  it  appeared  that  able  bodied 
men  with  four  .pr  five  children,  having  had  no  employe 
mevt  in  the  preceding  week,  received  from  the  over* 

Y  3  seers 
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18SS»  8MC8  inm  7j.  to  8#.  6d  fer  the  week;  having  boea  mi* 
^^^1^"^^      ployod  tbxm  days,  35.  Si.  to  45.  per  week ;  l^aviiig  been 

<«8<fu«  enq))pyed  tvo  days,  Sx.  p^r  nreek^  and  so  in  prqpordon 
lo  the  number  of  their  childten  and  the  amount  of  their 
week's  eaniings.  Apd  in  aU  caies  this  relief  was  aflbided 
to  these  peraons,  soUy  on  the  ground  of  their  haviog 
been  put  of  employment,  without  reference  or  enquiry  as 
to  any  means  thqr  might  have  of  rai«ng  mopey  Sent  the 
supply  of  tfieir  immediate  wants  by  sale  or  pledge  of 
tl|eir  household  e&cts ;  an^  tb«t  in  many  instances^  the 
weekly  rdief  w^  afi>rd(sd  to  various  able  bodied  Ur 
hoy^ers  ibr  many  weeks  in  smmmon, 

Op0p0r  md  B^  Affdfpm  m  impport  of  t\m  order  of 
wm9w^  Tbre9  qii^stiops  «ri8e  in  this  very  iinpprtapt 
PPM^  i)mt|  wb9t))e|r  gble  bod(ed  persons  ^re  entitled  to 
fAliof  uQd^r  ib^  prpdsiQ^sof  tbe  49  Mf^c.  3.;  secondly, 
vbeth^r  Itb^y  ar^  entitle  tg  relief  unless  the  overseers 
4iBt  tbaw  tp  irprk  s  apdt  thirdly»  wbeth^  they  ure  ^q.- 
titled  tP  rdMf  without  #  9pm^^  order  bcm  a  magistrate. 
M  IP  Itbp  fir^i  Qyers^r.9  ^^f  give  relief  to  poor  persons 
efip(»))}|i  of  working!  \^i  uRa})le  to  find  employment* 
.  The  4S  ^^MP*  f*  2*  ^*  1  •  authorises  the  raising  of  }^  com- 
petent SUIP9  pf  ipof^l^i  for  and  towards  the  necessairy 
relief  pf  the  laipe,  mpotfifU^  old,  blind,  and  such  other 
4fP9i?g  t^^  l^<eing  poor  and  not  abl^  to  work."  Tb^ 
Hrprd  impfitent  jthere  applies  to  tlipse  who  are  unable  to 
fWinM49  themselves  on  accour^t  of  being  out  pf  emplpy- 
meiit,  or  bein^  unable  to  obtaip  a  competent  s^ra  qs 
wages,  as  w^H  f^  tq  those  whp  are  ineap^ble  of  working 
ff OW  th»  wmt  pf  M«ly  power.  In  ffW^m  v.  Spffrbi  (a). 

Eyres 
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Ejfres  J.,  3p^akii)g  of  one  pf  the  parties  then  before  t\^p       182^ 

court,  says,  "  Joseph  having  more  children  than  he  coiild  ~ 

!'.*'.,'•''  .    ■  The  KiKO 

maintain,  is  impotent^  as  much  as  if  he  had  been  so  by        against 

lameness."  And  that  is  a  reasonable  construction,  for  it 
would  be  extremely  unjust  to  say,  that  persons  able  and 
willing  to  work,  but  o.ut  of  employment,  are  not  to  be 
relieved;  inasmuch  as  the  distress  which  they  suffer 
does  not  arise  from  any  fault  of  their  own,  or  from  any 
cause  oyer  which  they  have  the  slightest  control.  The 
8  &  9  ^,  3.  c.  30-  (certificate  act)  confirms  this  view  of 
the  case.  The  preamble  begins  by  reciting,  <^  Foras- 
much as  many  poor  persons  chargeable  to  the  parish, 
&c.  where  they  live  merely  for  want  of  work^  would  in 
any  other  place  where  sufficient  employment  is  to  be 
bad,  maintain  themselves  and  families ;"  now,  that 
plainly  shews  that  the  legislature  considered  a  pauper 
out  of  employment  entitled  to  relief  on  that  ground. 
And  the  9  G.  1.  c.  ?•  which  provides,  that  no  justice 
shall  order  relief  to  any  poor  person  until  oath  be  made 
of  some  matter,  which  he  shall  judge  to  be  a  reasonable 
cause  of  having  such  relief,  and  of  certain  other  things 
having  been  done  which  are  there  pointed  out,  impliedly 
gives  power  to  the  justice  to  order  relief  where  any  reason- 
able cause  of  giving  it  exists ;  and  it  is  surely  a  sufficient 
cause  for  having  relief,  that  a  person  able  and  willing  to 
work  is  unable  to  find  employment,  Then,  secondly, 
such  paupers  are  entitled  to  relief  although  the  overseers 
do  not  set  them  to  work.  For  a  long  series  of  years  no 
stock  has  been  provided  by  overseers  according  to  the 
mode  pointed  out  by  the  43  Eliz.  ,c.  2.,  and  for  this 
plain  rea^n,  that  since  that  statute  was  passed,  every 
description  of  manufacture  has  been  so  mi/ch  improved^ 
that  the  article^  manufactured  un^er  the  directions  of 
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18SS.       the  overseers  would  not  be  saleable ;  and,  therefore,  pro- 
viding  materials  for  the  poor  to  work  upon  would  only 

oipmrn  bring  an  unnecessary  burthen  on  the  parish.  And  the 
48  Eth.  c.  2.  is  not  imperative  but  discretionary,  for  it 
says  in  section  first,  that  <<  the  churchwardens  and  over- 
seers shall  take  order  from  time  to  time,  ^  by  and  with  the 
consent  of  two  or  more  justices  of  peace  for  the  county, 
for  setting  tp  work  the  children  of  all  such  whose  parents 
shall  not  by  the  said  churchwarden^  or  overseers,  or  ihe 
greater  part  of  them,  be  thought  able  to  keep  and  main- 
tain their  children;  and  also  for  setting  to  work  all 
such  persons  married  or  unmarried,  havmg  no  means 
to  maintain  them,  and  use  no  ordinary  and  daily  trade 
of  life  to  get  their  living  by.''  The  expression  **  to  take 
order,"  shews  that  they  were  to  exercise  their  judgment 
upon  the  propriety  of  setting  to  work  the  persons  pointed 
out.  But  if  it  be  imperative,  although  the  overseers 
may  be  indicted  for  disobeying  the  statute,  still  the  poor 
are  in  tlie  mean  time  entitled  to  relief.  If  there  be  no 
law  authorising  the  giving  of  money  to  poor  persons  out 
of  employment,  there  is  none  to  authorise  the  giving  of 
it  to  those  who  are  fully  employed,  but  unable  to  obtain 
wages  suflScient  for  their  maintenance.  But  the  9  G.  1. 
c.  7.  &  2.  shews  that  the  law  is  not  so,  for  it  is  there 
enacted,  that  *<  no  officer  of  any  parish  shall,  (except 
upon  sudden  and  emergent  occasions,)  bring  to  the  ac- 
count of  the  parish  any  monies  he  shall  give  to  any  poor 
person  of  the  same  parish  (not  **  monies  laid  out  for  ma- 
terials,") who  is  not  registered  in  the  books  to  be  kept 
by  the  parish  (a),  as  a  person  entitled  to  receive  col- 
lection, on  pain  of  forfeiting  the  sum  of  3W'   This  statute 

(o)  Sfeea&4ir.^if.  c.u.  f.ii. 

recog- 
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recognises'  a  power  to  give  money  to  any  poor  person,        18£3.  ' 
and  does  not  confine  those  entitled  within  the  description     i-hTKitnt 
in  the  43  JSKe.  r.  2.,   even  supposing  that  description      ^«w« 
is  to  receive  the  narrow  construction  which  will  be  con- 
tended for  on  the  other  side.     Thirdly,  the  overseers 
were  justified  in  giving  relief  without  a  specific  order 
from  a  magistrate.     The  case  certainly  is  not  within  the 
last  cited  statute  for  want  of  such  order,  but  it  is  within 
the  36  G.  3.  r.  23.  s.  l.,  by  which  it  is  enacted,  **  That 
it  shall  be  lawful  for  the  overseers  of  any  parish,  &c. 
with  the  approbation  of  the  parishioners,  or  the  ma- 
jority of  them,  in  vestry  or  other  usual  place  of  meeting 
assembled,  or  with  the  approbation  in  writing  of  any  of 
bis  majesty's  justices  of  the  peace  acting  for  the  district,' 
to  distribute  and  pay  (plainly  meaning  the  giving  of 
money,)  collection  and   relief  to  any  industrious  poor 
person  or  persons  at  his,  her,  or  their  homes,  &c.  under 
certain  circumstances  of  temporary  illness  or  distress." 
It  is  stated  in  this  case^  that  the  parishioners  were  ac- 
customed to  meet  once  a  week  at  the  parish  work-house, 
at  which  meetings  all  applications  for  relief  were  re- 
ceived.   The  overseers  have,  therefore,  complied  with 
the  first  part  of  the  alternative  in  the  36  G.  3.  r.  23.  s,l^ 
and  are  entitled  to  have  the  sums  in  dispute  allowed. 
The  persons  relieved  are  stated  to  have  been  out  of 
work,  now  that  was  a  temporary  distress,  the  duration 
of  which  was  quite  uncertain ;  and,  although  it  might 
continue  for  several  weeks,  would  still  be  within  the 
meaning  of  the  act.     And  as  the  parishioners,  who  have 
to  support  the  poor,  are  also  to  decide  upon  their  claims 
to  relief,  that  circumstance  is  a  sufficient  check  to  pre- 
vent any  improper  expenditure  of  the  parish  funds  by 
the  overseers  of  the  poor. 

Scarlett 
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)8S9-  ^arUtt  and  Eagle^  cop^ra*  THe  over^e^r^  of  the  poor 

•  /»re  pot,  by  the  43  -E/iV.  p.  2.  warranted  i^  giving  pecuni^/ry 

Qgdnu       relief  to  persons  able  iq  work*  without  requiring  work 

CoLLCIT. 

ffom  theniy  and  that  po)¥er  has  not  been  enlarged  ^y 
any  subsequent  statutes.  Ijt  has  been  pretty  generally 
^aken  for  granted,  that  the  43  Eliz.  c,  2.  was  the  fir§t 
l^slative  provision  for  the  maintenance  of  the  poor,  b,ut 
that  is  an  erroneous  supposition.  It  certainly  embraces 
all  th/9  former  laws,  and  |»ras  the  result  of  all  the  experi- 
ence then  obtained  upoi^  the  subject:  but  tl^ere  are 
earlier  statutes^  and  spn^e  of  them  throw  light  upon  the 
question  now  under  consideration/  There  is  not,  how- 
ever, in  any  one  of  them,  a  single  expression  which 
gives  colour  to  the  idea,  that  any  persons  are  entitled  to 
relief  in  money;  unless  as  a  remuneration  for  their  la- 
bour, except  those  who  are  unable  to  labour,  by  which 
a  physical  inability  must  be  understood.  The  preamble 
of  the  &Eliz.  c,  2.  is  worthy  of  much  attention  ;  "to 
the  intent  that  idle  and  loitering  persons  and  valiant 
beggars  be  avoided,  and  the  impotent^  feeble^  and  lame^ 
which  are  the  poor  in  very  deed,  should  be  hereafter  re- 
lieved and  well  provided  for."  It  then  enacts,  "  that  a 
book  shall  be  kept  in  which  the  names  of  all  householders 
and  inhabitants  shall  be  entered,  also  the  names  of  all 
such  impotent,  aged  and  needy  persons  which  are  not 
able  to  live  of  themselves,  nor  with  their  own  labour ; 
for  them  a  collection  is  to  be  made,  and  the  parson  and 
churchwardens  are  to  appoint  two  able  persons  to  be 
gatherers  and  collectors,  and  the  collection  is  to  be  dis- 
tributed to  the  said  poor  and  impotent  persons,  after 
such  sort,  that  the  more  impotent  may  ha,ve  the  more 
help,  and  such  as  can  get  part  of  their  living  to  have  the 
less,  and  by  the  discretion  of  the  collectors  to  be  put  in 

such 


imh  l^bofur  89  they  bjs  fit  ^d.ftb)^  tq  i^p.''    Herp,  jthei^       |9|4« 

^1^  W  Qfiactix)ei>|;  tl^  proy^ion  sl^ould  bp  ra^  fpp 

fbe  popTi  ai^  t}^e  ptieans  of  making  that  provi^ipii  arp       a^r<i>»f 


ppifited  out,  yiz.  by  setting  to  work  those  ^vho  wei^  par 
]gfi^h  qf  workipg^  aD4  givii?g  peppoujiry  relj^  to  the  mr 
pot^t.  NptJiiDg  could  more  plearly  j»bew  t\^e  jptenttipfi 
of  the  l^g^sla^ure  fipoo  tbis  ppint|  than  ^e  provision 
that  thf^  not  wbcrfly  if^fq^nt  sl^uk)  do  a«  ^mfi\\  wprk 
as  they  were  able,  Np  ipjEitefrial  ^tera^p  w^  niafle  by 
any  /labseqn^n):  st^tjfte,  until  thp  ynixple  pf  tl^efi^  ^erp 
inoorporifttec}  in  ^  ,43  f/iij;.  c«  2.,  the  ^rst  ^q^iop  of 
vhjch  enac|ted,  ^'  tl^at  };)i,e  ovp^eers  should  raisp  v^pekly 
or  ptl^wisei  by  taxation,  ^i  the  n^^noer  there  spepifieid, 
/^  cp^yeQient  /jtock  of  flaaf,  I^etpp,  wpol,  thread,  ircm, 
fixid  othe^  necessafpy  i¥are  and  stuff,  to  set  the  p.9or  on 
work}  anf)  ^^90  Qpjnpetept  ^uips  of  mopey,  for  apd  to- 
wards the  nepc^s^ary  relief  of  the  lame,  impptent,  pljc), 
blimj,  and  such  oti^r  iin^ong  them,  be^Ag  poor  and  not 
able  to  work,  «nd  to  do  und  esecu^  all  other  things,  as 
9ifell  for  tl^p  disposing  of  the  said  ^tpck,  as  ptherwisp, 
concerning  the  prcmiseS|  as  to  t\ifSfn  shall  .se,em  conveni- 
eiit/'  Now  there  is  nptbing  io  that  enactment  jyhich 
^inds  the  overseers  tp  ejtiploy  the  popr  in  ai?y  particular 
work.  The  means  of  employing  thei^i  pointed  put  by 
tbe  act  are  only  to  be  adopted  if  they  should  be  thought 
the  best*  The  overseers  are  expressly  authorised  to  do 
such  other  things  touching  the  premises,  that  is,  the  em- 
pIoyn?ent  pf  the  poor,  as  to  them  shall  seem  convenient ; 
that  gives  them  authprity  to  instruct  the  poor  in  trades; 
and  if  the  labour  pf  th^  poor  becomes  unnecessary  in 
the  old  channels,  it  is  the  difty  of  the  overseers  to  divert 
it  into  a  new  one.  It  is  not  contended,  that  a  person 
OQ^  of  employ ^lent  is  to  be  suffered  fo  «tdrve^  because 
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18S8.  he'h  able  to  work,  or  that  be  is  not  entitled  to  relief, 
but  that  relief  must  be  provided  by  setting  him  to  work 
in  some  way  or  other.  The  constraction  which  has 
been  put  upon  s.  7.  of  the  43  Eliz.  c.  2.,  strongly  contv 
borates  the  idea,  that  impotent  in  the  first  section  means 
those  physically  unable  to  work.  That  section  enacts, 
<^  that  the  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  of  every  poor,  old, 
blind,  lune^  and  impotent  person,  or  other  poor  per- 
son not  able  to  work  (being  of  sufficient  ^bili^),  shall  at 
their  own  charges  relieve  and  maintain  every  such  poor 
person  in  that  manner  and  according  to  that  rate^  as  by 
the  justices  of  peace  of  that  county  where  such  suffi- 
cient persons  dwell,  at  their  general  quarter  sessions 
shall  be  assessed.*'  The  dictum  of  E^ei  J.,  in  the  case 
of  Walthem  v.  Sparks^  has  been  referred  to,  as  shewing 
that  the  word  impotent  includes  those  who  cannot  obtain 
employment;  but  when  the  case  itself  is  examined,  it 
appears  not  to  justify  any  such  conclusion.  It. was  an 
action  of  debt  on  a  bond,  conditioned  to  save  the  parish 
of  S.  harmless  from  John  Godion^  his  wife  and  children ; 
defendant  pleaded  non-damnificatus ;  plaintiff  replied, 
that  Joseph^  son  of  John^  bom  at  the  time  of  the  ob- 
ligation made,  his  wife  and  children,  were  a  charge]  to 
the  parish,  for  Joseph  was  impotent^  and  25.  a  week  were 
paid  to  Joseph  for  the  maintenance  of  himself  and  his 
family,  of  which  Sd.  was  for  the  maintenance  of  Joseph* 
Defendant  rejoined  and  traversed,  that  the  B(L  was  ap- 
plied to  the  maintenance  o(  Joseph.  On  demurrer  judg- 
ment was  given  for  the  plaintiff.  Now  it  is  quite  clear 
that  the  bond  was  forfeited,  whether  the  money  was  ap- 
plied to  the  maintenance  of  Joseph  or  his  family.  It  was 
paid  to  him,  <<  because  he  was  impotent.'^    The  dictum 

id 
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of  JB|m  J.  was  quite  unneoetaary  and  eztrm-jiidicial«  IMS* 
Thaii^iniZ«ry.GifIfay(a)  an  order,  made  under  43  £2kk. 
€•  9. 1*  ?•»  set  out,  that  one  M,  G*  was  in  Aposr^  dntkuU 
oonditioa,  and  that  her  fiither  was  able  to  nwiatam  bcr* 
and  the  order  was  quashed,  because  it  did  not  appear 
that  she  was  fame,  Uind^  or  vhabk  to  work*  So  in  Ji«r 
T*  LiUm  (i),  upon  complaint  that  A.  wai  deserted  and 
impotent,  the  justices  adjudged  and  awarded  the  father 
to  pay  so  much  a  week,  and  the  order  was  quadttd,  be« 
cause  there  was  no  adjudication  that  she  was  impoUmU 
These  decisions  were  recognised,  and  acted  upon  in  Etx 
V.  Ha^morih  (cr),  and  in  Bex  v.  Stoke  Uney  {d\  and 
JBor  V.  T^per.  {e)  -  The  same  words  are  used  in  the 
first  section  of  the  43  Eliz.  c.  2.,  to  point  out  who  are 
to  roceive  pecuniary  idief  from  the  parish,  as  are  after* 
wards  inttioduoed  into  the  sevtath,  respecting  the  sup* 
port  .of  parents  by  children,  or  the  reverse*  The  orders 
under  ikose  sections  are  made  in  consiouli  caau.  Now 
it  is.elear,  that  a  good  order  cannot  be  made  upon  a 
porsBt  to  sttppon  a  child,  unless  it  be  shewn  that  the 
diildia  impotent ;  and  it  would  be  absurd  to  say  that  a 
similar  order,  upon  the  parish  would  be  valid.  The  next 
statute  bearing  upon  this  question  is,  the  id  &  H  Car.  2. 
c.  IS*  •  The  thiid  section  of  that  act  enables  persons 
to  go  out  of  their  own  parish  to  work  in  another, 
taking  with  them  a  certificate  that  they  belong  to  the 
parish  which  they  leave,  and  it  provides  that  *'  if  they 
shall  not' retttrn*  when  their  "work  is  finished,  or  shall 


(c)  I  Ar.  la     1  But,  402.  S.  C  {d)  1  BoU.  409.  it. 

\e)  1  Batt.  40^.  n.  See  alao  Allbeck^t  ctae,  ^Keb,  57.  pi.  79«  Rex  ▼. 
Cranit  tk  SBT.  pL  61.  ■  Bet  v.  'Tayn^  ih.  64^*  pL  75.  Rat  t.  May, 
•ft.  744i»  pL  50i     An  aoSojnmut  CSie^  6  JM-  397.  Ci.  900* ;  and  An- 
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iMtJ  fiili  f&*  0r  in^iem^  whibl  thqr  at«  in  the  said  worM,  It 
ifaMfl  not  be  9iicouiit«l  ii  iettktneciti  but  tbky  tn^r  bfc 
itaored  to  the  pkoe  Whence  di^  talne*  There  flie 
mnrfl  impatma  dearlj  neant  mutble  to  wotk^  net  ddoMe 
to  procure  work.  The  subsequent  part  «f  the  silifle 
ieaiea  enacts,  <«  That  if  the  chnrdiwardem  and  otet^ 
keen  of  the  poor  of  tk^  pari*h  to  whidf  siieb  person! 
shall  be  removed  refbse  to  tee^if e  thcto^  and  to  prbfldlf 
work  for  them^  as  other  inhlMtaats  of  the  pArishj  they 
ghall  be  snliject  td  ifadietment^'^  Noihfaig  eottld  be  d 
plainer  recognition  of  the  obligstion^  to  find  ihitk  for 
those  out  of  employment^  imposed  on  the  onapscfcrii 
nien  followed  the  3  &;  4  ^;  ^  J£  c.  1 1 .» to  whlch^  pet ^ 
haps  may  be  traced  the  present  phicdce  df  allowing  re^ 
lief  hi  money  t6  persoito  not  faidtided  fai  the  dedei*iplfon^ 
in  the  first  section  <£  the  48  Eliui  c.  2i  The  hfttte^ 
statute  left  the  distifibtition  of  the  fiukis  t»ilected  iil 
the  discretion  of  the  oterseers^  stfbjiek^  to  no  mIm 
oootrol  dian  the  allowance  of  th^ir  aecoutit^ ;  that  powet 
wiis  abused^  as  qipears  by  the  recital  fai  the  3  ft  4  IK 
4-  Jtf.  c.  Ih  ^  111  which  then  provides  ^  tiiat  bei^i 
shall  be  kept,  and  the  names  of  those  who  r^ottte  ooU 
lection  roistered  therdn,  together  with  the  drnwa  of 
their  receiving  relief;  and  that  no  p^dn  not  entered 
in  those  books  should  be  allowed  to  recdve  ccAecticm  at 
the  charge  df  the  parish,*  bilt  by  the  tfuthority  of  il 
justice  of  peace  residing  within- Uie  parishy  or  (if  none 
should  be  there  dwelling)  in  the  parts  near  adjoining^  or 
by  order  of  the  quarter  sessions,  except  in  certain  cases 
of  emergency.'*  It  has  been  supposed  thlit  a  jusliee  was 
thereby  em{>oWered  to  order  relief  to  any  person  at  ^s 
discretion,  but  that  supposition  is  quite  unfoundetU  It 
does  not  vary  Ae  t&dd<^  of  giving  fdlef,  ^  give  tey  iie# 

description 
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cfedcription  of  pefsbns  k  daitn  to  it^  but  merely  regulates  l6idi 
the  difitritmtion  of  the  mdney  collect^.  If  a  justice,  T^Tkfia 
mider  that  att,  put  a  petibh  m  the  coUection  Iht  j^^w  . 
to  reeHive  monef)  it  wa^  necesMiy  that  he  shodid  be 
described  afl  impotent.  The  Sti9  fV.  9:  c.  90.  doea 
not  Mipptirt  the  positita  foi*  which  it  was  dted  cm  th<i 
other  side.  It  certainly  rebites  that  persons  are  chdrg- 
able  to  the  parish^  <<  merely  for  wntit  of  work/'  but 
that  has  never  been  denied.  Stich  persdn^  are  to  have 
relief,  but  that  must  be  given  by  finding  them  work, 
there  ia  no  poWeT  to  give  them  iQoney,  ^ithotti  rtj^ir* 
ing  Work  from  them,  and  the  Icgidattire  dHer  se^m  to 
have  contemplated  any  different  mode  of  relief,  whether 
the  labour  should  prove  profitable  or  not  The  seconcL 
section  of  that  act  is  a  dear  legislative  recognition  of  the 
prlndple  how  contended  for.  It  is  expresdiy  stated  that 
the  enactm^t  therein  contained  was  made  **  to  the 
end  that  the  ihoney  raised  only  for  the  relief  df  such  ds 
are  as  well  impotent  as  poor  may  not  be  misapplied  and 
consumed  by  the  idle,  sturdy,  and  disorderly  be^^ars." 
The  9  G.  1.  c.  7.  5. 1.  also  hds  been  cited  on  the  other 
side,  but  that  only  required  that  certain  directions 
should  be  complied  with  before  any  poor  person  had 
relief;  it  did  not  alter  the  mode  of  giving  relief,  nor  is 
'  there  a  single  expression  in  it  to  justify  the  opinion  that 
those  able  to  work,  but  out  of  employment,  were  to 
receive  pecuniary  relief.  One  great  object  of  the  statute 
was  the  establishment  of  poor-houses  for  the  '^  lodgings 
keeping,  maintaining,  and  employing  the  poor."  The 
22  G.  3.  c*  83.  was  made  in  pari  materia :  that  autho- 
rized the  union  of  difirent  parishes  for  the  purt)ose  of 
better  enabling  the  overseers  of  the  poor  to  employ 
those  out  of  work,  and  does  not  authorize  the  adminis- 
tration 
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18tf8.  tnition  of  relief  in  any  other  mode.  The  36  6. 3.  «.  23. 
WM  merely  int^ded  to  obviate  the  necesiiQr  of  sending 
the  distressed  to  the  poor-house  under  all  circum- 
stances. The  temporary  distress  there  mentioned  is 
such  as  might  arise  from  frost  or  floods,  or  accidental 
causes  of  that  nature,  the  terminatiop  of  which  could 
be  fairly  calculated  upon,  and  clearly  does  not  include 
the  case  of  persons  out  of  work,  and  who  have  not  any 
prospect  of  obtaining  employment,  (a) 

Abbott  C.  J.  It  ^oes  not  appear  upon  the  case 
before  us  that  the  overseers  of  the  poor  considered 

them-* 

(a)  There  tare  tevend  lUtuttt  earlier  in  point  of  time  than  the  4SElis., 
which  throw  aome  U|(bt  upon  the  principal  pobt  diaciund,  but  not  da* 
cidcd,  in  this  caaa,  tu«,  whether  the  oveiaacra  of  the  poor  are  or  are  not 
justified  in  giving  pecuniary  relief  to  the  able  bodied  poor  when  out  of 
employnent,  without  setting  them  to  work?  An  express  power  to  give 
iuch  reliaf  to  such  penooK  certainly  la  not  contained  ia  any  of  tboaa 
statutes ;  and  when  the  Tarioua  steps  are  oamined  by  which  the  legisla- 
ture gradually  advanced  from  their  first  crude  provisions  to  the  more 
mature  tnactments  of  the  45  JBUiu  c.  S.,  it  appears  that  no  such  power  was 
up  to  that  time  given  by  implication.    ' 

By  the  22  H.  8.  c  12.  t,  1.  intituled  "  An  act  concerning  the  punish- 
ment  of  beggars  and  vagabonds,"  It  was  enacted,  that  the  jiistices  of  the 
peace  in  aU  and  singular  the  shina,  &c.  within  the  limits  of  their  eommta- 
sioners,  shall  from  time  to  time  make  diligent  search,  and  in^ire  of  aU 
aged,  poor,  and  imjwtent  persons  which  live,  or  of  necessity  be  compelled  to 
live,  by  alms  of  the  charity  of  the  people,  and  give  them  licences  to  beg 
within  certain  limits.  By  sect.  2.,  impocont  penons  begging  without 
licences,  were  to  be  whipped  and  set  in  the  stocks.  By  sect  3.,  it  was 
enacted,  that  "  If  any  persons,  being  whole  and  mighty  in  body,  and  able 
to  labour,  be  taken  in  begging ;  or  if  any,  being  whole  and  mighty  in 
body,  and  able  to  labour,  having  no  land  or  master,  nor  using  any  lawful 
merchandise,  craft  or  mystery,  whereby  they  might  get  tlieir  living,  be 
vagrant,  or  can  give  no  reckoning  how  they  do  lawfully  get  their  living, 
llMy  shall  be  taken  to  a  justice  of  peace,  and  by  him  be  ordered  lobe 
whipped,  and  after  whipping,  they  shall  be  enjoined  to  repair  to  the  plaof 
of  their  birth,  or  last  abiding  for  three  years,  and  there  put  tbeouelvcs  to 
r,  lika  as  troe  »ea  ooglic  to  do.  *' 

The 
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tbcmgclvefl    ound  to  proTicte  wprjc  for  the  uneoiployed  1823« 

poor,  if  that  were  practicable ;  nor  whether  they  in  any  i^TkITo 

way  endeaToured  to  attain  that  object.     Before  we  de-  ^^^ 

termine 


Th«  S7  ff^.  8.  e.  28.  f  intitaled  **  An  act  for  punitbmcfit  of  itiird/ 
myboodb  and  btggan;"  afttr  reddng  that  no  proTision  is  made  for  the 
panooa  OMnCionad  in  the  third  taction  of  the  last  cited  act  after  thej  get 
booM,  pfofidea  that  the  poor  shall  be  supported  by  alms,  so  that  they  shall 
not  be  obliged  to  beg  and  wander  about,  and  tliat  alfsturdy  vagabonds  and 
TaUanft  biggars  shall  be  eaused  and  compelled  to  be  set  and  kept  to  cpn- 
timtal  labour,  in  such  wiae  that  by  dieir  said  labour  they  may  gat  their 
«wn  living;  and  sect  4.,  provides  that  the  churchwardens  and  two  others 
of  every  parish  shall  collect  alms  in  such  good  and  discrete  wiae  as  the 
jwart  MifwAfitf 9  UmUfJhebie,  tkkf  and  dUeaaed  people,  betng  not  aUe  to 
work,  may  be  provided,  bolpen,  and  rriieved»  so  that  in  no  wise  they  be 
suflend  to  go  openly  in  begging;  and  that  auch  as  be  lutty,  or  having 
their  limbs  strong  enough  to  labour,  may  bo  daily  kept  in  continual 
labour,  whereby  every  on*  of  them  may  get  their  own  subsistence  and 
living  by  their  own  bandi. 

The  \  Ed.6,  c.  3.,  intituled  "  An  act  for  the  punishment  of  vag»* 
bonds,  and  for  the  relief  of  the  poor  and  impotent  persons,"  in  sect.  1., 
piovidea  that,  "  If  any  man  or  womani  not  being  lame,  impotent,  or  so 
aged  or  diseased  with  sickness,  that  be  or  she  cannot  work,  not  having 
lands,  &c.  wberaon  they  may  find  sufficiently  their  living,  shall  either  like 
a  aerving  man  wanting  a  master,  or  like  a  beggar,  be  lurking  in  any  house, 
or  wandering  by  the  highways,  not  applying  themselves  to  some  honest 
labour,  nor  offering  themselves  to  labour  with  any  that  will  take  them, 
and  if  no  one  will  otherwise  take  them,  do  not  offer  to  work  for  meat  and 
drink,  they  shall  be  taken  for  vagabonds.  By  sect.  9.,  aAer  reciting  that 
forasmuch  as  there  are  many  maimed  or  otherwise  lamed,  sore,  aged,  and 
impotent  persons  which  resort  to  the  city  of  London,  Stc,  begging,  who,  if 
they  were  separated,  miglit  easily  be  nourished  in  the  places  where  tliey 
were  bom,  it  was  enacted  that  the  mayor,  constables,  and  head  oiHcers  of 
the  cities,  ftc.  to  which  such  resort  shall  be,  shall  see  all  such  idle,  impo- 
tent, maimed)  and  aged  persons,  who  otherwise  cannot  by  their  discretions 
be  taken  for  vagabonds,  which  were  bom  within  the  said  cities,  &c.,  or 
hnve  tttided  there  for  three  years,  to  be  provided  for.  Sect.  10.  provides 
fcr  the  renoval  of  such  aa  were  not  bom  in  the  place  where  found,  nor 
had  been  conversant  there  for  three  years.  Sect.  11.  was  as  follows: 
**  Provided  always,  that  if  uiy  of  the  said  aged,  maimed,  or  impotent 
pcfsotts  oC  the  cities,  towns,  or  vUlagoa  where  tliey  were  born  in,  or  had 

Vol.  11.  Z  *^«' 


CwttiCM* 


iiS  '^AiSlI  lilt  iiKJHA^Mas  *biim 

1  JSftit;       ^HMm  wMt!M>  th<^  ov^t^d^  ^i^re  o¥  ^H»  not  jbiiHU^ 
,jj^^^^  '  *  gl^tog  {jecWikry  YlOmf  t6  the  Uttfertiptey^  1^,  ^H 
eHkimiM  go  down  to  the  Maii(m§  ngflltf,  tturt'WeSriAyM 

informed 


Aetr  tDOBt  iblding  II  iibrenlfl;  bib  not  so  Innil'or  impottet  btft  Unii  tAey 
ttcy  woHb  hi  womt  tsai^tter  of  ^rfc,  Hutt  tfa«ft  todk  tlMrii,  pMAf  6t  tH- 
ttge  ^d  'wittier  in  common  tirotMe  somb  iMdt  #iMt  fbf  deih  lii  ttk«^  tei^ 
De  occAi^Cu  niy  61*  a]|tjpQfitat  than  to'  tiini  m  tnil  Inicl  ftcn  wotk^  for  nrett 

T1I6  3  &  4  Sd'»  iSm  c*  I  o* »  inntnNn  **'  Att'  'Mft  tdMnift^  uW  {nraiKRDnR 
Oa  ^cauOnos  lun  ournricBc  p^srsoini  ripcuflo  Tbn  i  JEs*  e«'  c«  o»y  sno  ffv^ 
t!f«d  the  2%  fi*  8.  e.  I«.  ^  biii  coAltf Acd  dniiMS  4,  5,  and  €,,  cdi'ifttpiM- 
fH{(  to  9,  lb,  and  )  1.  of  the  iet  repealed. 

The  5  &  6  JTd.  l9,  e. «. ,  ««  Vbf  file  prothlon  «i^  relief  of  the  ^r;" 
has  this  preambfe,  *<  To  the  inbnt  thai  ndiint  be^gaK  fdhs  and  fblitfrfii^ 
pteHons  may  be  kvdidi^i  and  the  hnpotent,  ftd^;  and  fame  provided  fon 
whl^  air6  poor  In  vay  dted  ;**  and  co&firmi  2d  ^.  8.  c.  1  i,  and  d  ft;  4  ^</.  G; 
c.  16.  8«*ct  1  enikcts  tiiat  a  ieglster  shall  hb  l^ept  of  kll  Irtmsefadldet^ 
and  Inhabitants  in  each  parish,  and  of  such  hnpotenl,  aged,  ahd  need;f 
p^iions  as  ire  not  Mb  td  live  of  themselves,  nor  ivfth  theh*  own  Islbotir, 
that  two  collectors  shall  be  appointed  y^Mf^  ahd  that  tfie  coHectiohs  tftaH 
Be  diBtributcd  tb  die  poor  in  the  teme  ihMn^  $Sk  was  afterWaidh  'pMifRRB 
by  thb  5  £fhe,  e.  8.   f^fMkr^eularly  ndticed  fn  the  at^ment). 

The  ^8tS  m.  f  If;  t.  5.  wasthe  ritat  Mt  dh  Uifii  sbfejia  '  9%e  prt^ 
amhVfc  was  the  same  as  of  the  last  rit^d  MatM^.  By  sect.  1.  It  SoiifirinM 
the  ^^  n.  8.  c  19.  and  8&  4  Ed.  6.  e.  16. ;  aM  sects.  hsIMffilr  to  Htb 
samb  sectfe'n  nf  tb«  5  &  6  £tf.  8.  <%  S.  S^.  7.  provide*,  <«  lliat  IT  it  Mitfl 
chance  any  j^rish  to  have  In  ft  more  poor  hnd  impotent  folln  not  nhk  to 
Ai5onr,  than  the  said  parbh  h  able  t6  l^tfeVd,  they  may  be  IVeenM  to  b^ 
elsewhete.'* 

The  effbct  of  the  5  K/tt.  c.5.  j.  t.,  the  iiekt  stathte  In  drdei*,  iria 
shewn  ht  the  argnment.  S^.  10.  provides  (br  ^  ^ivfng  of  Reenste  tb 
beg  hs  before,  but  requires  thiit  the  infitmUy  of  th^  p^rton  ^dl  h^  speci- 
fied in  the  licence. 

The  14  Rk.  V.  5.,  *'  An  act  for  the  pnnishment  of  vagobotid^  iihd  for 
i«lier  of  the  poor  and  impbtent/*  repealed  the  99 17*  8.  <.  Iff.,  9(1 4i^.  8. 
e.  1 8.,  and  5  ftts.  c  ?•  Sect.  5.  giveft  a  d«8tiiif»fi  of  the  persMM  ^<t  afe 
tb  be  Ihtended  to  be  voguvs  and  vagabonds  and  etutdy  beggfri;  and 
■mongst  MiMts,  indttdcs  **  all  omnmon  labmncra,  tMfaig  pctaoira  wkle  fe 
hoAyy  uiilig  ioiltri«^»  and  itfiiaing  to  #oit  fer  sucb  roMMiM*  vn^  as 
h  axed,  Mid  eomikMaily  givn  ii>  each  pma  iriM*  tiMi  pmdtti>d98r 

Aall 
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iofonqcd  wbethi^  any,  ud  if  luajr  what.  6ii4Bavoacs  were       laKh 
made  to  procure  Qmpbjrin^t  for  t|iem«  All  that  the  court 
can  now  lajr  h,.  that  uuflonbtedly  it  ia  the  priniarjr.  dutjr 

of 


ihaU  hqfMO  to  dwdL"  Sect.  16.,  after  thu  praniiMf,  **  Fommuch  p 
cbari^  would  that  poor,  aged,  and  impotent  perpont  should  as  jjecesMril j 
he  proraded  for  at  the  said  roguei  and  vagahondi  and  stur^  b^murs  re- 
ptMed^  and  that  the  laid  aged,  impotent^  and  poor  people  should  bsTO 
cooTenient  bahitations,  &c.  to  settle  themselTes  upon,  to  Uie  end  that  the)[ 
should  not  beg  or  wander  about,'*  profides  for  the  keeping  a  register  o^ 
the  poor,  finding  habitations,  lerjjog  nusney  for  their  support  bf  assess* 
Bicnt,  and  for  the  i^pointment  of  overseers.  Sect.  22.  enacts  *<  that,  if 
any  of  the  said  aged  and  impotent  persons,  not  being  so  diseased*  lamc^ 
or  impotent,  but  that  thej  may  work  in  tome  manner  of  work,  shall  be  by 
the  ovenceis  of  their  said  abiding  place  appointed  to  work,  if  toey  refuse^ 
then  to  be  whipped  and  stocked  for  their  first  refusal,  and  for  the  second 
refusal,  to  be  punished,  aa  in  case  of  yagabonds  in  the  first  degree  of 
punishment  ;**  (sereral  degrees  of  punishment  had  been  before  provided 
for  Tagabondft).  Sect  23«  appears  to  be  very  important ;  it  is  as  ibllows : 
**  Provided  always  that  three  justices  of  the  peace,  whereof  one  to  be  of  the 
^oonim,  oir  and  with  the  surplusages  of  the  said  boUectibns,  &c.  (the  said 
poor  and  impotent  people  satisfied  and  provided  ibr),  sball,  by  their  dis- 
cretioDs,  in  such  convenient  place  and  places  within  their  shires  as  tHey 
dtall  think  loeet,  place  and  settle  to  work  ike  rog^a  and  vagahondi  that 
Mkatt  be  ditpoted  to  work,  ix>m  within  their  said  counties,  or  tbere  abiding 
for  the  most  part  within  the  said  three  years,  ther§  to  be  .holden  to  work 
by  the  oversight  of  the  said  overMors,  to  get  their  livings,  and  be  sustained 
anfy  upon  their  labour  and  travaiL  "  Here,  then,  is  the  first  clear  legislative 
enactment  for  providing  work  for  the  able-bodied  poor.  Until  this  time^ 
it  seems  to  have  been  taken  for  granted,  that  all  able-bodied  persons  could 
find  employment  if  tbey  pleased ;  and  the  very  fact  of  their  being  out  oi 
work,  and  living  by  charity,  made  them,  in  the  eye  of  the  law,  rogues  and 
vagabonds,  liable  to  be  apprehended  and  punished.  No  relief  of  any 
kind  was  to  iae  provided  for  them  at  the  public  ezpence ;  those  enactment^ 
which  ordered  that  tbey  should  be  kept  to  hard  labour,  seem  merely  to  have 
made  it  the  duty  of  certain  persons  to  see  that  they  did  continually  work, 
JB  if  it  were  aasunied  that  toiployment  bbuld  always  be  found,  llie  la^ 
mentioned  statute,  which  exacted,  that  to  a  certain  oEtent  work  shouM  be 
provided,  so  &r  ^bom  authorising  the  afiqirding  relief  by  money  to  su^ 
pmons,  eiprasUy  says^  thai  ><  they  are  to  get  their  livings,  and  id  live 
and  1^  sustained  oiit^  upon  Ihcir  latiour  ana  ^vuL'*    TIfis  was  anuit- 

t  i  ^estiy 
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19SS»  of  the  oreneers  to  find  employment  for  the  fxior  i^tiM'' ' 

j^^j^a^  *^^    ^"^  I  expness  tfarat  opinion  taotr  for  the  sake  of' 

(^nr,  the  poor  themselves,  to  whom  no  greater  kindness  can 
*     *'  be 


fesUy  a  tel^  imperfect  provision,  fltid  no  re&son  for  {he  enactodeiit  is  dis« 
tinctly  staftd,  but  it  may  be  collected  that  some  persons,  apprehended  as 
rogues  and  vagabonds,  bad  expressed  a  willingness  to  work  if  they  Could 
find  employment ;  for  it  speaks  of  tbe  rogues  and  tagahtmds  that  sfiali  he 
disposed  to  work.     This  is  rendered  more  clear  by  the  18  EUz.  e,'3,,  made 
to  amend  the  former  act,  and  intitled  «  An  act  for  setting  the  poor  on 
work,  and  for  the  avoiding  of  idleness.*'     Sect.  4.  runs  thus,  •*  Also  to 
the  intent,  youth  may  be  accustomed  and  brought  up  in  labour  and  work, 
and  then  not  like'to  grow  to  be  idle  rogues,  and  to' the  fntent  also  that 
tnch  as  be  already  grown  up  in  idleness,  and  so  rogue's  at  this  present, 
may  not  liava  any  just  excuse  in  saybg  that  they  cannot  get  any  service 
or  work,  and  that  other  poor  anif  tieedtf  (not  impotent)  persons,  being  wil- 
ling to  woik,  may  be  set  on  .work.    Be  it'  enacted,  that  a  coinpetent 
stdre  and  stock  of  wool,  hemp,  &c.  shall  be  provided,  to  be  committed  to 
the  care  of  persons  to  be  appointed  collectors  and  governors  of  the  poor,' 
who  are  to  dispose,  order,  and  give  rules  for  the  division  and  manner  of 
working  the  said  stock,  to  .the  intent  every  such  poor  and  needy  person,  oTd 
or  young,  able  to  do  any  work,  standing  in  necessity  of  relief,  shall  not 
for  want  of  work  go  abroad,  either  begging  or  committing  pilferiogs,  or 
other  noisdemeanoors,  living  in  idleness**     It  then  goes  on  to  provide  that 
part  of  the  stock  shall  be  given  to  each  poor  person  to  be  worked  up,  and 
that  when  be  shall  bring  it  back  worked  up,  the  overseers  ^liall  pay  him 
Jbr  his  iabottr,  and  sell  the  articles  manufactured,  and  with  tlie  mone^ 
coming  of  tlie  sale,  buy  more  stuff,  &c.     At  the  time  when  this  statute 
was  passed,  the  legislature  appear  to  have  been  duly  sensible  of  the'mis- 
chieFto  be  apprehended  from  suffering  the  poor  to  live  in  idleness,  and^ 
therefore,  as  humanity  required  that  some  provision'  should  Y>e  made  for 
those  who  were  unable  to  maintain* themselves,  wisely  enacted  that  such 
poor  penods  as  were  able  to  work  should  be  compelled  to  do  so,  and  be 
paid'Ibr  their  labour ;  and  they  made  no  provision  for  affording  relief  to 
audi  penonA  fn  any  trtber  mode.     It  does  not  appear  to  have  been  con- 
templaced  that  any  profit  would  be  acquired  by  the  labour  of  persons  so 
employed ;  for  the  act  does  not  say  that  any  part  of  the  money  produced 
by  the  sale  of  die  manufactured  ardcles  shall  be  applied  to  reimburse 
the  parish,  the  monies  pHid  to  the  labourers,  but  merely  that,  with  tne 
money  coming  of  such  sale,  more  stuff  shall  be  bought  for  the  purpose 
of  b^Sng  numtifactured.  '  Thus' the  law  remained  until  the  passing  of  the 

39&40 
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be  4^00  lhi#  hy  enabUiig  ihsm  ta  csam  tbeir  awn  Imng'       IMS* 
bjr  kbour»  instead  of  suffering  tliem  to  eat  life breadof      •  ..^"." 

CoUSTTf 


^9  &  40  E/k.  c.  S.,  which  it  is  unnecessary  to  notice,  as  all  the  provisioiuk 
of  it  are  embodied  iothe  4^  Kliz*  c,  2,  It  afqpears  by  LanUKmVs  Ek^ 
9wrc4a,  phap.  7.  p.  206.,  tliat  soon  after  the  ptjssing^.ot  tb^  lattep  statp^ 
ttrt^n  resolution^  commonly  ascribed  to  ber  majesty's  justices  i^  H^ett^- 
mim$cr,  were  pretQr  ^neralJy  known,  and  considered  as  tending  ^  tbe. 
right.ezecudoQ  of  the  law.  "il^be  dghtb  and  nintU  resolutions  are  typU- 
cable  to  the  present  .question,  '*  If  tbe^itarenta^  be  able  40  wotIl,  and  in#y, 
bare  worlt;,  they  are  to  find  their  children  by  their  labour^  ap^  n^t  ^ 
parish  ;  but  if  they  be  ov^rburtbened  with  childreui  it  shall  be  a  ^erji  gQodt 
way  to  procure  some  of  them  to  be  placed  apprentices  according  to  ifao 
statute.**  *<  No  man  is  to  be  put  out  of  the  town  where  he  dwelieth,  npr 
to  be  sent  to  tbeir  place  of  birth  (or  last  habitation]  but  a  vagrant  rogue^ 
nor  to  be  found  by  the  town,  eaocepi  the  party  he  impotent ^  but  ought  to  set 
themselves  to  labour,  if  they  be  able  and  can  get  work ;  if  tfa^  c«iuiot» 
die  everaeers  must  set  them  to  labour.'*  There  is  toot  in  any  of  thoso 
resolutions  (twenty  in  number)  any  recognition  of  a  power  in  the  over- 
aeers  to  give  relief  to  able-bodied  persons,  otherwise  than  by  ftodiog  j^hen 
employix^cnt  Whether  any  subsequent  statute  has  altered  tho  Uw  oiv 
this  subject,  or  whether  the  opinion  above  suggested,  as  to  the  effect  d 
ibe  earlier  statutes,  he  or  be  not  correct,  remains  to  be  deeided  whenever 
this  important  question  shall  be  distini^y  brought  before  the  court. 

In  Strype't  Anwds  of  Church  and  State,  under  queen  Elhi-  h^9,  p.  9a, 
there  is  a  letter,  which  was  addressed  to  lord  treasurer  BurgUey  by  a  justice 
of  peace  fee  tbo  county  of  Samtrt^^  which  shews  that  the  great  cf  ib  arisi* 
ing  from  habits  of  idleness  i|ipongst  tlie  poor,  began  then  to  be  understood* 
and  strengthens  the  idea  that  one  great  object  of  tlie  legislative  provisions 
for  the  poor  made  about  that  time,  was  to  prevent  able-bodied  men  frotfi 
being  nnrsmployed.  After  observing  upon  the  great  increase  of  prive,  «ad 
the  number  of  wandering,  idle  vagabonds  then  committing  depredatioaa 
in  that  part  of  the  country,  the  writer  proceeds,  <•  And  when  these  lewd 
people  are  committed  to  the  gaol,  the  poor  country  that  is  robbed  by  them 
tfre  ibrced  to  feed  them,  which  they  grieve  at.  And  this  year  there  bath  been 
disbursed  to  the  relief  of  the  prisoners  in  the  gaol  7.?/.,  and  yet  they  al* 
lowed  but  6//.  a  man  weekly.  And  if  they  were  pot  delivered  at  every 
quarter  aeasiona,  so  much  more  would  not  serve,  nor  two  such  gaola  irould 
hpld  them*  But  if  this,  money  might  bo  employed  to  build  some  housti 
adjoining  to  (he  gaol  for  them  to  work  in,  and  every  prisoner,  conunitted 
fat  any  cause,  and  not  able  to  relieve  himself,  compelled  to  work,  and  as 

Z  3  many 
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L&SSi       i^ness,  by  which  then:  habits  and  morals  must  soon  be 

mliHl  Case  sent  back  to  sessions. 


man/  of  them  ••  «m  daUYoredupon  thev  truUsi  either  bgr  the  aoguittal  cf 
the  gnuid  jury  or  petty  jory,  burning  in  the  hand  or  whipping,  presently 
transferred  thence  to  the  houses  of  correction  to  be  kept  m  work,  except 
mtbt  preMOl  wiU  taka  any  into  sanrki ;  I  dare  prenimt  to  say  the  tenth 
Atoy  will  not  be  committed  that  now  is."  This  letter  also  shews  tlwt 
at  that  time  prisoners  committed  for  trial,  although  they  oould  not  be 
eompelled,  and  were  not*  wilKng  to  work,  Irere  la  pot  tit  of  fact  in  some 
places  supported  at  the  expence  of  the  public  It  seems,  bowerer,  that 
fhsy  could  not  legally  daim  to  be  so  maintained.  *See  the  case  of  The 
JutUcet  tf  tkeNorih  JSttdbtg  of  YorMire,  ante,  286. 


ptmiKJiw  ngmst  finacKftioQJs* 


Wbereapri-    *>A   EULf^  was  obtamed  ibr  discharging  (he  defend- 

soneri* charged  -•■*•     *       "         ^  ,  '     i  ^     i.    '     i 

in  execution,  «dl  oul  ot  CUfitpdy^  o^  the  grouBd  ikat  um  com* 

cient°for^e"  mittitur  on  the  judgment  was  Hot  entered  on  the  jndg- 
Sw'toTie  aT"  ^^^\  ^^'^  withia  the  time  limited  by  the  fule  of  court, 
<?^^]»'      made  in  At^ter  term,  41  6.  9.  viz. :   h  thai  ftwnf  and 

•****^  m  due 


tfaae^th  the  at&t  the  first  day  of  Drikity  term  next,  erery  committi* 

clerk  of  the 

docket8,he  ttir  dq  everv  judgment,  obt^io^  0r  to  be  obtained  ia 

mustalsosee        ...  .    ,,    , 

that  the  latter  this  oourt,  agamst  any  prisoner  or  pri8on«rs  sbail  be 

judgment-roU  filed  wi^h  the  clerk  of  the  dockets  of  this  coqrt,  on  or 

^^escribed  by*"^  h!iefi»:0  (l^e  lo^t  ilnyif  thettirm  ii9  i^ich  such  prisoiier 

fib.^.^" and  ^  frt^otters  is  or  irtre-to  be ehtit^ged  in  execocioD ^   and 

'i^e?*^  pri-  ^^^  ^^^^  ^^  *^  dcick^  shall  enter  (inch  committit nr  on 


r  isenUUed  i^  judgHkieat  voU  within  four  days  next  after  the  end 

cfaaiged.  of  such  term,  exclusive  of  the  last  day  of  the  term,  un- 

li^s  the  loust  pf  suc^i  foui;  days  \^^  S^fl^m  f^nd  in  tbat 

'    "^  case 
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Bbocsuboi. 


case  within  five  days  next  after  the  end  of  such  term;  )^^3* 
and  that  in  default  thereof  such  prisoner  or  prisoners 
shall  be  entided  tp  be  discharged/'  It  appeared  that  a 
verdict  was  recovered  by  the  plaintiff  against  the  defend- 
ant at  the  London  sittings  before  Hilary  term  last.  In 
lElaty  term  he  was  rendered  in  discharge  of  kif  bi|i^ 
j|l94i^'^^»tgrKa  filiAfge^  iu  e^i;.cuti9.ri  in  tlii^  faction, 
Irjr  r«le  of  court,  on  «&  ackoowkdgivieiit  bjr  the  manlMl 
that  be  was  ^hen  in  bis  custody.  No  committitur  was 
fislered  oa  tb&, JDdgwtent.ieaU  wtfil  fJ^  tli^.en^  <t^ 
Triit%  term. 

Batch  shewed  cause  upon  an  affidavit  that  the  com- 
mittitur piece  was  filed  with  the  clerk  of  the  docquet$ 
seven  days  before  the  end  of  Easter  term,  f^nd  contended 
that  the  plaintiff's  attorney  bad  thereby  done  all  that 
he  was  bQ|i9d..|Q.$h9»  'It.9^fi^  i^«$«}9^^nce  of  the 
neglect  of  (he  clerk  of  the  docquets,  the  officer  of  the 
4mirti'>tii«t  thf^  cpimDitltlttr  w«i|  my  di»ly  efit^ppd /w 
^Judgmen^-rdl;  Sh9  pjwitiffi  th^^eiqr^  oqght  not 
tP>he  ftrrjodioei  ^]r..t)i«t  i^lffit^. .  . 

>dii^.dFihfi4:h)rk^.  thAdocqui^  to  ^$e¥%  opoimic- 
ititUffi.on.tbejcQU#;yfit  the.  pliUntiff*!^  ottQisi^y  v^eas  bound 
.itD  MBeit<f<lfiiifi»j  -y   ^K 

V  ncE^;aKmmu  This'  19.  APt.n  cMe  \^  ifbich  the  <^rt 
hotfi  ^eoBftmbe/tlieir  4mii*^i  1%  J^  <fd^Kly  v^itjijl^  the 
iiMdeMe&T0ciito;.Mdtbe.priflOni?r  iAui$t  bf^di^ct^ftTaS^ 

Lu-.  -.^tl..  ijir  i/. ...  -;.;.;  -..»  '.•.:•.'  '.•.•    Bule.ivl^olfite..' 

Uiil  «i  L(i'»  .v>  "x-/  '.'I  "  \.  -"'  *  ■..  •'  »!.  !'')-• 
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1823. 


KiNG^s  Bench  Phison. 
Priaooen  con-    HTHE  SoUcitor-General  had  obtained  a  rule  for  James 

fined  io  the  J» 

MarshaUea  de-  Stephens^  Edward  Corbet,  and  sevieral  other  person^, 

ingat  HwaS^    prisoners  in  the  King's  Bench  prison,  to  be  brought  up 

S«  Court.^       ^  answer  the  matters  of  an  affidavit;  and  also  to  shew 

cause  why  some  of  them  should  not  be  removed  to  some 

other  prison.     The  rule  was  obtained  upon  the  affidavit 

of  the  marshal  and  two  of  the  turnkeys,  in  which  it 

was  stated  that  the  former  had  received  infoiinatioQ 

that  a  gaming  table  was  kept  in  one  of  the  rooms  of  the 

prison,  and  that  Hazard  was  generally  played  there  froni 

midnight  till  six  o'clock  in  the  morning,  and  that  the 

two  turnkeys  detected  the  several  persons  named  in  the 

affidavit  in  the  act  of  playing  at  dice  about  one  o'clock 

in  the  morning  of  the  1 6th  November,  in  tlie  room  of 

Stephens.     The  prisoners  now  being  brought  into  court 

.  ip  the  custody  of  the  marshal,  by  virtue  of  the  rcrie^  'tlje 

Court  adjudged,  that  for  the  oflbncc  mentioned  in  the 

'  .     •      -    affidavit,  SiepJums  should  .be  confined  alone  in  the  strotig^ 

^  loom- in  the  King's  Bench  prison  for  one'  morith  ;  and 

•  t^t,  as  to  all  the  other  prisoners  but' Oti^,  ^o'%(td* 

siOjCC;  botn  diacliar^d  under  the  Insolvent  Act,  they- 

.  should  not  be  allow^  the  ruks  of  the*  prison' ibr  hne^^ 

..   month  i  and  tbait  the  pi-isoner  uo  dischar^d  li^ould  gf ve 

.  ' '      fliecurjty  by  his  recognizance  for  Ai)U  for  his  good  \s^' 

hAviour  £>r  siK  montihs,  '' 

,.      f^vic*     Th<  (»ttrt.^ve.on,forrofrocoMions^i^fxut6d  ti  sii«il«r)po«b^ 

u  '  •  '  OTer  prisoners  confined  in  the  King*s  Bench  prison.     In.  17(79,  P^Uliph, 

'  /       tb^  eblei^  Jusitcc-of  i  telf-creati^  court  iu  Uie  prison^  who  was  charged  in 

.'.   .......      /   1     '         '..>...,.        .'    .  !    .1   I ^cftutrotti 


^. 


caucutioD,  WIS  oomnutted  to  the  county  g»bl.     In  1780,  one  Richardson  \fiq% 

Jmd  been  ringleader  of  riots  in  the  prison,  and  of  an  assault  on  one  of  the  '__^ 

prisoners.  On  motion  being  made  to  remove  him  to  the  county  gaol  of  _  ,  » 
the  sheriff  of  Airrey,  it  was  doubted  whether  the  court  could  change  the  Frisok. 
custody  of  a  prisoner  for  a  civji  debf*  The  prison  having  been  destroyed  by 
lire  in  June  that  year,  the  matter  dropped.  In  EuBter  term,  1782,  a  court 
of  mayor  and  alderman  having  been  set  up  in  the  prison,  and  it  being  shewn 
upon',  affidavit  that  they  bad  enecultd  osdcn  msde  at  the  oonrt  wiUi  ^eat  ' 
violence,  the  court  ordereil  the  prisoners  to  come  up  on  a  subsequent  day, 
and  shew  cause  why  they  should  not  be  committed  to  the  county  gaol,  or 
Icept  ia  dosb  icu^t^dy  of  the  matahal.  The  late  mayor,  the  present  mayor, 
the  four  aldermen,  the  secretary,  the  two  cryers,  and  the  eonstsble;  hitvtdg 
appeared  in  court,  the  court  ordered  the  late  mayor  and  secretary  to  be 
committed  to  the  new  prison  till  the  fourth  day  of  the  ensuing  term,  and 
tba-tlsdn  mayor  to  be  oonined  in  one  of  the  strong  rooms  in  the  Klng^s 
J^ench  prison,  singly  and  by  himielf,  for  a  fortniglit.  iho  two  rrytrft'to-bjp 
confined  in  another  strong  room  till  tbe  fourth  day  of  term.  In  Mi 
Metinis  term',  1785,  upon  complaint  upon  affidavit  of  a  riot  by  N^tnvett 
and  others  in  the  lo^by,  caUing  thensiflveB  **  )Xbcrt,y  lioys,"  a^v  being 
called  upon  to  answer  tbe  matters  of  tbe  affidavit,  two  of  thjem  were  or- 
dered to  be  conHned  m  the  strong  room  for  a  fortnight. 


Rwytii&n  against  Haigh  and  Another. 

^^HIS  w«ao  ^**5tion  brou^t  to  tiy  the   right  to  a  Upon  tbe  trial 
•  ai  waiercoiiT8e,^and  die  mode  of  using  a  stfeam  of  ^e^^^^t^ 
wat^r.    By  on  order  ot^.niri  prius  made  at  the  Summer  o"^„ri„g  a"^*"* 
asMze^,  1'822^  for  the  County  of  Yoritj  a  verdict  was  taken  »*««»of  water, 

•^  a  verdict  was 

for<lhe  plaintiff  foff  50Q2<i  dama£ces  and  40^.  costs,  subiect'  ^^^  for  the 

,     n  .  \h  phuntiff,«ibject 

ta  the  award  of 'jr.  R^,  to*  whom  all  matters  in  d!m;rence  to  the  award  of 

,  ,  .     ^  11  ^         ,       rf  .  •    ***  arbitrator,  to 

belweef):  the  pitf-ticB  were  ther^y  referred,  with  power  Cor  whom  all  mat- 
order  ttiAODstiit  or  a  Verdict  for  the  deffeiidnn^  and  to  ence^^iere^ 
regulate  the  ftitwre  engoj-roent^  acooirding  to  tlie  rights  of  \^j  ^  ui«    . 
the  parties.     The  plaintiff  in  the  chUhc  died'  on  fhe  I5th  •  J^SSI^ Vmure 

December,  1822,  and  the  award  was  not  made  until  the  «'»Joy"«n*^oJ[ 
'  -  thestream.  One 

5th  day  of  Rbman/y  1823,  ft  rale  nisi  for  setting  asicle  of  ibc  ?«««« to 

V.  ,  .,,.'.'  .'  ,^     .     .     the  cause  having 

the  award  haying  been.,  obtained,.  Qn.,  the. ^our^^d.thajt-  died  before  any 

..  j..  ,^ut>  'I /?  V, './/**.-.!.    ■■-  .  ^    .  ..  ■«y;  award  was 

madct^ii^  WM  held  that  his  death  determined  the  arbitrator's  authority,  and  an  award  made 
subsequently  was  set  aside. 

the 
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itWSL       the  deatK  of  the  party  before  the  award  was  a  revocatUm 

of  the  submission.    Toussaint  v.  Hartojf  {q)^  Cooper  y. 

P.  PoUock  now  shewed  cause.  The  death  of  one  of 
the  parties  before  the  award  was  made  was  not  a  re- 
vocation of  the  arbitrator's  authority,  because  here  a 
verdict  was  taken  at  the  trial  for  a  certain  sum,  subject 
to  the  award  of  an  arbitrator,  and  the  sum  afterwards 
awarded  is  to  be  taken  as  if  it  had  been  originally 
found  by  the  jury.  The  plaintiff  is  then  entitled  to 
c&nter  up  judgment  for  the  amount,  without  first  f^pplyipg 
to  the  court  for  leave  to  do  so.  The  award  is  substi* 
tuted  for  the  verdict  of  the  jury,  a^n^  gives  the  parly  the 
benefit  of  the  statute  1 7  Car.  2.  c.  8.,  by  which  it  is 
enacted,  that  "  the  death  of  either  party  between  the 
verdict  and  the  judgment  shall  not  hereafter  be  alleged 
for  error,  so  as  such  judgment  be  entered  within  two 
terms  after  such  verdict."  Here  the  judgmenf;  would 
have  been  entered  in  Hilary  term,  1823,  if  the  plaintiff 
had  not  obtained  the  present  rule.  Here,  indeed,  some- 
thing besides  the  causeway  referred, -out  th<*  a;Bi^^^d|  Jnot- 
withs^ding,  will  be  good  as  far  ^a  i(  4^tgg|jmin^,  ^ 
eause.  [,Bayley  J,  (c)  The  death  of  any  Qf  th^  partif^  \&  i^ 
general  a  revocation  of  an  arbitratof's  power ;  bi^t  ,wb^fe 
the  submission  is  by  orde^  of  njsi  prius,  and  a  Yf^f^^i^  is 
taken  which  the  arbitrator  is  tp  alter  ^s,  Jt^e  tjiiokjis  fit ;  .^f 
nothing  is  submitted  which  thf  verdii^t  and  ti^^  ju(|gjp[v?i\t 
thereon  will  not  embrace,  the  dea^  will  be  pq  i^vpf^tioi). 
If  any  thing  is  submitted  which  the  y^rdict  ai)(l  jfu;!^- 
mentr  will  not  embrace,,  it  will  l^e,  a  rev^^ion  of  (^ 
whole,  becaiise  as  to  that  which  the  verdict  and  judg- 

(«)   1  B.  Moore,  287.    ^  (A)  2  ^.  4  4  ^4L 

(c)  The  leamea  Judge  read  from  a  manuscript  tlic  whole  of  tbe  matter 
contained  between  the  brackets.  -  -  ^  '\    -.r   ^    .• 

mcnt 
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ment  will  not  embrace,  the  arbitrator  cannot  proceed;       1922. 

and  if  he  cannot  proceed  upon  all  the  matters  submitted, 

he  cannot  proceed  upon  any.    That  was  decided  in  Bower       agnntt 

HaioB; 

y.  Tagflor^  Efisier  term,  1816.  Verdicts  werp  tak^  in  a 
replevin  cause  and  in  an  action  of  assumpsit,  subject  to  a 
lefecence,  the  costs  of  the  causes  to  abide  the  event,  and 
the  costs  of  the  reference  to  be  in  the  arbitrator's  dis- 
cretion. Tliyfordied  before  the  award  made,  but  the 
arbitrator  proceeded  and  ordered  the  verdict  to  be  en- 
\Qve^  fbyr  the  defendants  in  both  causes,  and  plaintiff  to 
pay  the  costs  of  the  reference.  A  rule  nisi  was  obtained 
to  set  aside  tlie  award,  and  it  was  urged,  that  the  plaintiff 
might  baie  wished  to  examine  Taylor*  Abbott  J.  ob- 
served, that  upon  affidavits  that  he  so  intended,  it  might 
have  furnished  a  special  ground  fer  vacating  the  award ; 
but  the  master  having  stated  that  the  costs  of  the  refer- 
ence would  he  included  in  the  judgment,  the  court  held 
that  the  death  did  not  prevent  the  arbitrator's  proceed- 
ing. Rule  discharged.  Holroydi.  thought  no  sub- 
mission by  order  of  nisi  prius  revocable.] 

Abbott  C  J.  This  case  falls  within  the  principle  laid 
down  in  Bower  v.  Taylor  i  for  here  all  roattersin  difference 
are  referred,  and  the  arbitrator  has  a  power  to  regulate 
the  future  enjoyment  of  the  stream.  The  verdict  and 
Tudgment  would  not  embrace  dther  of  those  matters. 
Since  the  decision  of  that  case,  it  was  held  by  this  court,  in 
Cooper  y^JclhttsoTii  where  the  cause  only  had  been  referred, 
that  the  death  of  either  party  determined  the  arbitrator's 
authority.  I  am,  therefore,  clearly  of  opinion,  that  the 
Hile  for  setting  aside  the  award  must  be  made  absolute. 

Rule  absolute. 

Lmieiafe  and  Jldersou  were  to  have,  argued  ip  ^p- 
port  of  therule. 
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HiGGiNS  agaimiSAKBKST,  Esq.  and  Othei^ 
incoTemmt       (^OVENANT  upon  a  policy  of  asstiraocei;  beartM 

uponapoUcyof  V'    ,  ,  »  -^ 

insurance  upon  date  the  lOtfa  Murchj  1819,  by  which  the  defend-- 

the  life  of  ^.,  _  4  1         1   .     ./«.  ,  • 

payable  six  ants  -Qov.enantod  ta  pay  to  the  plaintiff*  4«QP02.  at  the 

d^e°pro^f  of  expiration  of  six  months  after  due  proof  of  the  death 

^^'^irfnot  oC  B.  a  Burton.    The  cause  wa«  tried  bfrfore  Aiyfejr  J„ 

enauedtore-  ^j.  ^^^^  j^^  ossizcs,  foF  the  county  of  Yoti  i  and  the 

cover  interest  * 

upon  the  prin-    principal  question  was,  whether  JB.  C  BurUni^  life  was 

cipal  sum  in-        *       "    •         • 

sured,  from  the  an  insurable  life  at  the  time  when  the  policy-  was  effect^* 

expiration  of 

SIX  months  after  The  learned  Judge  summed   up  the  evidence  to   the 

due  proof  of  the 

death  of  ^.  jury  with  reference  to  that  qpestion,  no  point  having 
been  tliqn  made  a»  to .  interest ;  but  when  the  jury  re« 
turned  a  genei'al  verdict  for  the  plainti£^  his  couxisel 
then  claimed  to  have  interest  allowed  upon  the  principal 
sum  insured,  from  the  time  wheu  that  sum  became  due* 
It  wa^  now  stated  in  the  affidavits  that  B.  C.  Burton 
died  in  Aprils  1821,  and  that  due  proof  of  his  death 
was  given  to  the  defendants,  so  that  the  principal  sum 
insured  became  due  on  the  6th  November^  1 822,  and 
that  the  interest  upon  that  sum  to  the  first  day  of 
Michaelmas  term  1823,  amounted  to  200/.  A  rule  nisi 
'  having  been  obtained  for  increasing  the  carnages  to 
1200/.,  ,         ' 

J.  Williams^  F*  Pollock  and  Holt  now  shewed  cause. 
The  plaintiffs  can  only  recover  interest  by  way  of  da- 
moges  for  detention  of  the  debt ;  it  was  not  claimed 
until  the  jury  bad  returned  their  verdict,  and  it  was  a 
question  for  them.  It  is  clear  that  a  pairty^  is  ^ot  en- 
titled 
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titled  to  recover  interest  in  all  cases,  from  the  time  when        t^9A 
a  specific  sum  becomes  payable ;    Gordon  v.  Swan,  (a) 
There^  copper  was  sold  at  so  much  per  ton,  payable  at       agnma 
six  niwBtfa^  ;  aod<  afbr  oiigiiment,  the  court  Md^  thbt 
the  vendor  was  not  entitled  to  interest  from  the  expir-* 
i(dM  o(^  the  crediti  ..:..;  . 


BcMett  end  t).  F.  Jone$^  6ontri.  In  ^laney  v.  tlend^ 
fieh  {b)  it  wto  h'eldj  that  interest  is  due  on'  ail  liqoidaterf^ 
sumsftom  fhe'timewhen  the  principal  becomes  due  and  , 
payable;  iAlbM  C.  J.  That  case  has  been  Idng  over- 
niMri  The  money  in  this  case"  became  due  upon  a 
sp^iilty,artd  therefore  ought  to  carry  intermit,  '  It  is 
tvy^'that  interest  is  not  due  for  rent  in  arroar^  because  ' 
the  landlord  :has  in  his  powcir  the  means  of  recovering 
his  rent,  v!£  by  distress  and  sale.  But  interest  is  due 
upon  a  specialty-debt,  and  also  upon  bills  of  e^tchahge 
and  protkiis^ory  notes  which  are  not  speciaUies. '  If  goods 
be  sold"  to  be  paid  for  at  the  end  of  a  month  by  a  bill 
bfttingtwottronthsto  riin,  and  a  bill  is  not  given,  in- 
terest is  due  from  the  time  of  the  expiration  of  the 
ctWit.  '  Ahd'if  so,  why  should  not  interest  be  payible 
if 'ttie  contract  were  to  pay  the  nioney  at  tlie  same  time 
ak'it'4fould1)atebeen  payable  if  abifl  had  beeri  given. 

^A6s<rWC.J.  It  IS  now  established  as  a  general 
principle,  that  interest  is  allowed  by  law  only  upon  mer-' 
cantile  securities,  or  in  those  cases  where  there  has  been 
arf'^iij^refes'  j^rbmise  to  pay  Interest,  or  wlierc  such  pro- 
ifil^  ife^tii^fie  Jrnplied  from  the  usage  o'f  trade  or  klier 
ci^UistaiJbes.   '  tt  is  df  importance  that  this  i  ufc  shWd 


Luiii; 


be 
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1SS8.'  be  adhered  tos  and  i(^e  we^e  to  hold  thut  interest  wik 
payable  in  this  casei  the  application  of  the  genetal  rule, 
might  be  brought  into  discussibti  in  many  others.' 
Interest  vas  not  claimed  by  the  plaintiff's  oonnsel 
in  this  case  nntil  the  Judge  had  concluded  his  ad** 
dress  to  the  jury  upon  the  principal  qoesti<m  for  their 
consideration,  and  they  had  pronounced  their  verdict 
upon  that  question  in  favour  of  the  plaintiff.  It  was 
then  contended  for  the  first  time,  that  the  plaintiff  was 
entitled  to  ha\^  interest  allowed  him  upon  the  principal 
sum,  secured  by  the  policy,  from  the  time  when  il  had 
become  payable;  and  that  point  was  reserved  by  the. 
learned  Judges  The  only  question  upon  the  present 
rule  is,  whether  the  jury  ought  to  have  been  told  that, 
they  were  bound  by  law  to  give  die  plaintiff  intereft 
from  that  time;  for  if  it  was  a  matter  for  their  discretion 
only,  and  it  was  not  properly  submitted  to  them,  that 
may  be  a  ground  for  granting  a  new  trial,  but  not  fw 
increasing  the  damages.  Inasmuch  as  the  money  re- 
covered in  this  cause  was  not  due  by  viitue  of  a  mer- 
cantile instrument,  and  as  there  was  no  contract  expressi 
or  implied  on  the  part  of  the  defendant  to  pay  interest^  ' 
I  cannot  say  that  the  jury  ought  to  have  been  told  that 
they  were  bound  to  give  interest.  That  being  so,  this 
rule  for  increasing  the  damages  must  be  discharged. 

Baylet  J.  I  am  of  the  same  opinion.  It  was  once 
the  opinion,  that  money  lent  carried  interest,  and  in 
Calton  V.  Bragg  {a)  it  was  so  contended,  on  the  ground 
that  the  lender  would  otherwise^  for  the  aocommodatioa 
of  the  borrower,  lose  the  benefit  which  he  might  make 

(a)  15AMf,284. 

of 
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of  his  cxipctal;  aUd  that  the  lenddr  eught^  in  equity^.  LSSS. 
tm  be  put  in  the  same  sitbatiofi  as  if  he  had  applied 
his  priBcipal  to  his  own  use.  But  this  Court  held,  that  againii 
ilHerest  was  jnot  due  by  hiw  for  money  lent  witbout  at 
oontraot  fc^  it  tepressed,  or  to  be  implied  from  th^ 
usage  of  trade  or  from  special  circHmstanoe&  Now^  if 
interest  be  not  due  for  modey  lent  which  is  to  be  repaid 
either  upon  demand  or  at  a  given  time,  it  follows,  that 
it  is  not  due  for  money  payable  within  a  certain  time 
after  due  proof  of  the  ha^ening-  of  a  particular  event. 
The  cireumstatfce  of  the  money  having  become  due  in 
this  dise  by  virtue  of  a  contract  under  seal,  does  not 
'  Bttke  any  dififerencek  if  it  were  the  intention  of  the 
parties  that  the  principal  sum  should  bear  interest  from 
the  time  when  it  became  due,  that  might  have  been  ex^ 
pressly  provided  for  in  the  deedi  but  not  having  been 
done,  the  law  will  not  imply  a  contract  on  the  part  of 
the  defendants  to  pay  interest;  and,  consequently,  the 
jary  ought  not  to  have  been  directed  to  give  interest. 

HoLRO¥n  3*  I  think  that  the  Judge  would  not  have 
been  wArrAnted  in  directing  the  jury  to  give  interest  in 
this  case.  It  is  clearly  established  by  the  later  au*- 
ihorities^  that  unless  interest  be  payable  by  the  consent 
of  the  parties  express,  or  implied  from  the  usage  of  trade 
(as  in  the  case  of  bills  of  exchange)  or  other  circum- 
stances, it  is  not  due  by  common  law.  In  De  Hamland 
v«  Bmcerbant  (£),  'Lord  EUenborougk  was  of  opinion,  that 
where  money  of  the  plaintiff  had  come  to  the  hands  of 
tjbe  defendant,  to  establish  a  right  to  interest  upon  it, 
there  should  either  be  a  specific  agreement  to  that;  effect, 

(a)  1  Campb.  50, 

or 
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1883.       or  something  should  appear  from  which  a  promise  to 
^'  pay  interest  might  be  inferredi^or  proof  should  be  ^ven 

agrdnfit  of  th^  money  bang  used;  and  in  Gordon  v«  Swan  {a\ 
the  same  noble  ^nd  learned  Judge  said,  that  the  giving 
of  interest  should  be  limited  to  bills  of  exchange,  and 
such  like  instruments  and  agreqments  reserving  interest 
In  the  latter  case,  although  the  money  w^s  payable  at  a 
particular  day,  non-payment  at  that  day  was  held  not  to 
give  any  right  to  interest.  Independently  of  these  au- 
thorities, I  am  of  opinion  upon  the  principles  of  the 
common  law,  that  interest  is  not  payable  upon  a  sum 
certain  payable  at  a  given  day.  The  action  of  debt  was 
the  specific  remedy  appropriated  by  the  common  law 
for  the  recovery  of  a  sum  certain.  Now,  in  that  action 
the  defendant  was  summoned  to  render  the  debt,  or 
shew  cause  why  he  should  not  do  so.  The  payment  of 
the  debt  satisfied  the  summons,. and  was  an  answer  to 
the  action.  If  this,'  therefore,  had  been  an  action  of 
debt,  the  payment  of  the  principal  sum  would  have  been 
a  good  defence,  because  the  interest  is  no  part  of  the 
debt,  but  is  claimed  only  as  damages  resulting  from  the 
non-payment  of  the  debt.  Where,  indeed,  the  interest 
becomes  payable  by  virtue  of  a  contract  express  or  im- 
plied, then  it  becomes  part  of  the  debt  itself,  and  conse- 
quently it  would  then  be  no  answer  to  an  action  of  debt 
for  the  defendant  to  shew  that  he  had  paid  the  princi- 
pal sum  advanced.  •  Here,  there  being  no  contract  either 
express  or  implied  to  pay  interest,  it  was  no  part  of  the 
,  debt,  but  could  only  be  recovered  by  way  of  damages 

for  detaining  the  debt.     Inasmuch,  therefore,  as  it  ap- 
pears, that  if  the  plaintifi^had  pursued  that  remedy  which 

by 


SiEcncT. 
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by  the  comnon  law  is  speoificall;  applicable  to  his  casey        1688. 

he  could  not  have  recovered  interest,  I  think  that  he        ' 

ougbt  not  to  be  permuted  to  recover  interest  by  way  of       against 
damages  in  an  action  of  covenant.    I  cannot  therefore 
say  that  the  jury  ought  to  have  given  interest  in  this 
cas^  and  I  donbt  much  whether  the  verdict  could  have 
been  supported  if  they  had  done  so. 

Rule  discharged. 


Taylor  against  Waters. 

'THIS  was  a  rule  calling  upon  the  plaintiiF  to  shew  The  third  pro- 
cause  why  the  outlawry  sliould  not  be  set  aside  for  ^u|J2*|J°  ^^ 
irregularity,  and  it  was  referred  to  the  master  to  enquire  ^^  -^^  «•  ^ 
and  report,  who.  at  tlie  sittinin  after  last  Trinity  term,  one  month  at 

'  ^^  J^  »   the  IcMt  before 

reported  as  follows  :    "It  appeared  that  the  exigent  the qulnto ex- 
issued  23d  Marchj  tested  12th  February  preceding,  and  not  w  made. 
returnable  17th  May.     Between  the  teste  and  return  leTerBe  the  out- 
there   were   four    days    of   exaction,    25th  February^  Wb^hcr  sudT' 
4th  Marcky  22d  4^7,  6th  May.     It  was  olgected  that  ^^f  p.^? 
as  the  first  two  of  these  days  were  previous  to  the  issu-  ^^JJUJ*^* 
ioff  of  the  writ,  thouc^i  within  the  period  of  teste  and  meaning  of  thi 

return,  the  proceedings  were  irregular ;  but  I  find  that  or  for  irregu- 
larity. 
according  to  established  usage  and  practice  this  is  con- 
sidered sufficient ;  there  having  been  the  proper  number 
of  exaction  da3Ps  between  the  teste  and  return,  and  the 
form  of  exaction  being  only  general,  and  applicable 
to  all  causes  without  naming  tl>em.  On  tlie  30th  May 
an  allocatur  exigent  issued,  tested  the  preceding  20ib, 
and  this  20th  was  abo  a  general  exaction  day,  making 
the  quinto  exactus,  and,  according  to  the  practice,  this 
seems  also  sufficient.  But  a  mure  doubtful  question 
Vol.  II.  A  a  arises 


the 
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IJBS;  arises  as  to  the  proclamaMonft^  A  writ  of  procbtfimtion 
'^^^  issued  es  the  original  exigent  did»  vis.  23d  March^ 
tested  12th  Fdh  preceding,  and  returnable  17th  Mmf^ 
(which  was  regular,)  and  prodamations  were  made 
under  it  on  4th  AprU^  15th  ApHy  (at  the  quarter  ses* 
siciis,)  and  the -second  of  May.  Now  the  statute 
31  Elix.  c.  3.,  directs,  <<  that  the  sheriff  sh^U  make 
three  prodamalions  in  this  form  following,  and  not 
otherwise,  namely,  cfive  in  the  open  county  court,  ane 
other  at  the  general  quarter  sessions  of  the  peace,  and 
one  other  one  month  at  the  least  before  the  quinto  ex- 
actus.''  If  the  e^presaiou  one  o^^r,  lastly  used,  is  to  be 
copstru^  as  the  third  or  the  last,  then  there  has  not 
been  a  month  between  that  proclamation  and  the  quinto 
exaetus  20th  May ;  and  the  outlawry  is  bad,  but  if  the 
expression  one  4dher  may  refer  to  dther  of  the  former, 
then  there  has  been  a  month,  and  the  proceedings  are 
sufficiently  regular/' 

•  Pejf^  Ciiriqm*  The  Mirrf  proclamation  should  have 
been  made  one  month  at  the  least  bdbre  the  quinto 
exactus ;  afid  as  it  appears  that  the  proclamation  was 
not  didy  made,  the  outlawry  must  be  reversed,  and 
being  reversed  for  irregularity  the  defendant  is  not 
iMider  the  necessity  of  fpving  bail.     , 

'  In  Michaelmas  t^rm, ,  the  iSdicitorrOeneralt  on  be- 
half of  ihe^plai^tiif,  mentioned  the  case  again*  and  iu- 
listed  ^t.  he  .was  entitled  to  have  bail,  by  the  SI  EUz. 
c.  3.  5.  3.,  which  enacted  **  That  before  the  reversing 
[  of  ,9By  ottj^awry,  thiyngh  or  by  ^aoant  of  any  prodam- 
ation  to  be  had  or  made  according  to  the  form  of  that 
act,  Ihe  defendant  in  the  original  action  ^all  put  in 
iaily  not  bnlyto  appear  and' answer  to  the  plaintiff  in 
:  ,,..  '  'the 
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the  former  sait,  in  a  new  action,  to  be  commenced  by       1B2S- 
the  said  plaintiff  for  the  cause  mentioned  in  the  first       tItImi 
action,  but  also  to  satisfy  the  ocmdemnation,  if  the      ^vjIam. 
plaintiff  shall  be^n  his  suit  before  the  end,  of  two 
terms  next,  after  the  avoiding  of  the  outlawry •*'    Now, 
in  this  case,  the  outlawry  is  to  be  reversed  for  want  of 
making  proclamations  according  to  the  form  of  diat 
act,  and,  therefore,  by  the  very  words  of  it,  the  defend- 
ant mnst  put  in  bail. 

Manyat  contra.  The  outlawry  is  not  in  this  case 
reversed  for  want  of  proclamations  within  the  meaning 
of  the  SI  Eliz.  c.  S.  but  for  an  irregularity  in  the  pro- 
ceedings. It  appears  by  the  report  that  the  proper  num- 
ber of  proclamations  was  made,  but  that  one  of  them 
was  irregularly  made,  this  is  not,  therefore,  a  case  in 
which  bail  can  be  required. 

Abbott  C.  J.  It  appears  to  me  that  if  the  proclam- 
ation was  not  made  according  to  the  form  prescribed  by 
the  statute,  it  was  in  law  no  proclamation  at  all.  If  it 
is  to  be  considered  in  that  point  of  view,  then  the  out- 
lawry must  be  reversed  for  want  of  proclamations;  and 
the  statute  requires  that  in  such  cases  bail  shall  be  given. 
But  i^  as  contended  for  the  defendant,  it  was  an  irregu- 
larity in  the  proceedings,  the  Ck>urt  may,  in  their  dis- 
cretion, order  bail  to  be  given  on  a  Reversal  for  si^ch 
cause.  Let  the  outlawry,  therefore,  be  reversed,  the 
defendant  putting  in  special  bail  to  the  action  in  the 
common  form. 

Rule  absolute  on  those  terms,  {a) 


(a)  Bail  wm  accordiogly  giTOn  is  the  altenuOiTe,  and  not  abiohitdj 
to  ntisfy  the  condemnation.  From  the  mode  of  taking  bail  in  this  case, 
it  would  appear  that  the  outlawry  was  rerersedj,  not  for  want  of  pro- 

damation^ 
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damatioot,  under  the  31  JSKk.  c.  3.,  but. lor  irregularity ;  for  it  does  oot 
appear  that  the  Court  can  exercise  any  discretion  aft  to  the  mode  in 
whidi  bail  is  to  be  given  in  the  former  case,  the  itatute  requires  it  to 
be  giren  abiolutdy  to  w^Sa^  die  condemnation;  and  in  thb  iastance 
it  was  giTen  in  the  form  uaoally  adopted*  where  bail  is  ordefcd  by  the 
court  exercising  the  discretion  Tested  in  them  by  the  4  &  5  fT.  jf  AT*  c.  18/ 
See  Serecold  ▼.  Batnpton,  2  Str.  1178. ;  IS  Eagt,  624.  (n).  MaUfiewt  v. 
Oi&ttm,  6  JBoitf  587.  Mtwebck  ▼.  Ceddeh  12  SaO^  622.  He$aer  t. 
Wood,  4  Tount.  691.  Graham  v.  Griat  1  Jf .  f  &  4Q9.  Graham  ▼. 
Henry,  1  B,  ^  A,  131. 
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Between  £lizab£th  Muethwaite,  John  Mac- 
PHEBSON  and  Charlotte  his  Wife,  Francis 
LiND,  and  John  Hudson  May,  PlaintifTs ;  and 
the  Honourable  Charles  Cecil  Pope  Jen- 
kinson,  the  Honourable  Henry  King,  the 
Reverend  John  Mitchel,  John  Cuthbert* 
SON,  Maria  Barnard,  Alexander  Hume 
£vELYN,  John  Byde,  Georqe  Barnard, 
CiunLEs  Murthwaite,  and  Henry  Wood- 
cock, Defendants. 

And  between  Georoe  Barnard,  an  Infant,  by 
Frederick  Augusta  Barnard  his  Grandfa- 
ther and  next  Friend,  Plaintiff;  and  Eliza- 
beth Muethwaite,  John  Macpherson  and 
Charlotte  his  Wife,  Maria  Barnard,  Fran- 
cis LiND,  John  Hudson  May,  John  Cuth- 
bertson,  Charles  Murthwaite,  Alexander 
£vELYN,  John  Byde,  Henry  Woodcock,  the 
Honourable  Charles  Cecil  Pope  Jenkinson, 
the  Honourable  Henry  King,  and  the  Reve- 
rend John  Mitchel,  Defendants. 

And  also  between  Elizabeth  Murthwaite, 
John  Macpherson  and  Charlotte  his  Wife, 
Francis  Lind,  and  John  Hudson  May, 
Plaintlfis ;  and  the  Honourable  Charles  Cecil 
Cope  Jenkinson,  and  Sir  Herbert  Taylor, 
Defendants. 

And  also    between  Elizabeth  Murthwaite, 

John  Macpherson  and  Charlotte  his  Wife, 

Vol.  II.  Bb  Feancis 
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1824.  Francis   Lind,    and   John    Hudson    May, 

Plaintiffs ;  and  George  Irton  Murthwaite,  . 
and  Jane  Cuthbertson,  Defendants,  (ja) 

^.,  by  will        nPHIS  case  was  sent  by  the  Lord  Chancellor  for  the 
topJnnak  opinion  of  this  Court.     Thomas  MurthDaite^  late 

•nTS^uoSied  o^Smallberry  Green^  within  the  parish  of  Isleworlh,  in 

to  trustees,  and  .1 

to  the  surviTors  ^"® 

andsumTor  of 

thenoy  and  the  heirs,  executors,  and  administrators  of  such  surviTor,  all  and  ererj  bis  free- 
hold, copyhold,  and  leasehold  estates,  and  all  his  personal  estate  and  effects  whataoeter 
and  wheresoever,  in  trust  to  pay  ^thereout  the  sereral  legacies  and  annuities  therein  by 
him  given  and  bequeathed,  and  for  other  purposes  in  the  will  mentioned.  The  testator 
then  gave  legacies  and  annuities  to  a  considerable  amount;  and  .directed  ihat  the  annuities 
should  be  chargeable  upon  his  26,4001.  in  the  3  per  cent,  consolidated  annuities.  It  was 
stated  in  the  case  that  a  large  surplus  remained  after  paying  debts,  legacies,  and  annuities;  but 
It  was  not  stated  that  the  legacies  were  actually  paid,  or  that  the  annuitants  were  dead: 
After  the  l^ades  and  annuities,  the  testator  proceeded,  **  All  the  rents,  issues,  dividends. 
Interest,  profits,  and  produceof  all  the  rest,  residue,  andremsinderofmyertateasdeflRM^ta  what- 
soever and  wheresoever,  and  of  what  nature,  kind,  or  quality  soever,  as  well  real  as  personal, 
which  I  shall  die  seised  or  possessed  of,  interested  in,  or  entitled  to,  at  the  time  of  my  decease, 
I  do  give,  devise,  and  bequeath  unto  my  three  nieces,  £.  M» ,  if.  Af.,  and  C  M, ,  equally  to  be 
divided  between  them,  ahare  and  share  aiHe,  /or  and  during  the  term  oflheir  natural  Hveu 
And  from  and  after  the  decease  of  them  or  either  of  them,  it  is  my  will  that  the  lawful  issue 
of  them  and  each  of  them  shall  have  and  enjoy  his  or  her  mother's  share  of  all  such  residue 
of  such  rents,  issues,  dividends,  and  profits  ^br  life  in  like  manner*  And  if  either  of  my 
nieces  shall  happen  to  die  in  the  lifetime  of  the  others  or  other  of  them  without  issue  of 
her  body  lawfully  begotten,  that  the  share  of  her  so  dying  without  issue  as  aforesaid,  shall 
go  to,  and  be  shared  and  divided  equally  between,  the  survivors  of  my  nieces  for  their  re- 
spective lives,  and  afterwards  by  the  lawful  issue  of  the  survivors  of  my  nieces  in  like  nsan- 
ser.  And  if  all  my  nieces  and  their  issue,  save  one,  shall  die  witliout  issue  lawfully  begotten, 
then  such  surviving  niece  shall  have  and  enjoy  the  whole  of  the  rents,  &c.  of  such  residue 
of  my  estate  and  cfiects  for  and  during  the  term  of  her  natural  life.  And  from  and  after 
her  decease,  the  lawftil  issue  of  such  surviving  niece  (if  more  than  one)  bhallhave  the  whole 
of  the  rents,  &c.  equally  between  them,  share  and  share  alike ;  and  if  but  oue,  then  sudi 
only  one  shall  have  and  enjoy  the  whole  of  such  part  thereof  as  is  personal,  to  and  for  his 
or  her  own  use  and  benefit ;  and  \o  hold  so  much  and  such  part  or  parts  thereof  as  arc 
freehold,  to  them  and  each  of  them,  if  more  than  one,  their  or  his  or  her  heirs  and  aangns, 
as  tenants  in  common,  and  not  as  joint  tenants;  and  if  but  one,  then  to  such  one,  bis  or 
her  heirs  and  assigns  for  ever.  And  if  alt  my  nieces  shall  die  without  issue,  then  ftt>m  and 
after  the  decease  of  (be  survivor  of  them  my  nieces  without  tasue  as  aforesaid,  I  give  the 
whole  of  such  residue  to  my  next  male  heir  of  the  name  of  Murthwaite^  to  hold  to  him,  his 
heirs,  executors,  and  administrators,  in  manner  aforesaid.'*  Two  of  the  trustees  were 
dead.  All  the  nieces  were  still  living,  two  of  them  had  no  children,  tlie  other  had  one 
child,  a  son,  G.  B, 

Held, 

(a)  Pursuant  to  his  Maje8ty*s  warrant,  issued  ten  days  before  the  end 
o{  Michaelmas  term,  three  of  the  Judges  of  this  court  sat,  aa  oP  fooner 
occasions,  on  Tuesday  the  13th  of  JanuAry  and  the  foUovring  days,  and 
decided  this  and  the  several  following  cases.  On  the  2Vd,  the  Lord  Chief 
Justice  sat  with  the  other  three  Judges ;  and  on  one  of  the  preceding  days 
he  al^o  presided  {Best  J,  sitting  at  Nisi  Prius). 
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the  covokty  o(  ADddlesext  Esq.,  the  testator  hereinafter        1824. 


MUATBWAITB 


named,  was,  at  the  times  of  making  his  will  and  of  his 
death,  seised  in  fee-simple  of  freehold  tenements,  and       agnimt 
seised  in  fee-simple  of  some  copyhold  tenements,  which      Held,  flnt 
he  duly  surrendered  to  the  use  of  his  will;  and  was  also  ^/\  ^"J^^  ' 
possessed  of  several  leasehold  estates  for  years,  and  of  ?•»  ?°^*^  * 
Other  personal  estate  of  different  descriptions,  to  a  very  ^«  freehold 

estates,  and  an 

considerable  amount.     And  the  said  Thomas  Murtk'  absolute  in- 
wUte  duly  made  and  executed  his  last  will  and  testa-  in  hold. 
ment,  in  writing,  bearing  date  the  29th  of  December^  that  the  teal' 
1806,  and  which  was  duly  executed  and  attested,  so  as  ^H^^^qo 
to  pass  freehold  estates,  and  was  as  follows :   "  I  give^  de-  l^de/Sicwai 
visc^  and  bequeath  to  Mrs.  Margaret  Murtkwaiie^  of  ^'™^'^*''*' 
Twickenhamf  in  the  county  of  Middlesex^  widow,  Mr.  estate  under 
John  Cuikbertsotif  o(  Poland  Street^  in  the  said  cou^ty  of     Fourthly, 

supposing  that 

Middlesex,  and  to  Mr.  John  Janes^  of  the.  Inner  TempUy  the  wiu  had 
London^  goitleman,  and  to  the  survivors  and  survivor  with  the  words 
of  them,  and  the  heirs,  executors,  and  administrators  of  ^^^  and'i^e^ 
such  survivor,  all  and  every  my  freehold,  copyhold,  5JS2^5liS*" 
and  leasehold  estate^  and  my  personal  estate  and  effects  ^  J]J^*\^^ 
whatsoever,  and  wheresoever  situate,  lying,  and  beings  »»«»•  ^<^^   ', 

,  ^^®  taken 

whether  the  same  consists  of  mortgairc,  money  in  the  estates  tail  in 

®  the  freehold, 

public  funds  or  stocks,  bonds,  notes  of  hand,  or  other  and  absolute 
securities,  and  all  other  my  real  and  personal  estate  and  leasehold, 
effects  of  what  nature  or  kind  soever,  not  hereinafter  by  qj^^  would*^ 
me  specifically  bequeathed,  upon  the  trusts,  and  to  and  ^^°f,^^ 
for  the  use%  ends,  intents,  and  purposes  hereinafter  ex-  ^^^^?^^^ 
pressed,  mentioned,  and  declared  of  and  concerning  the  sbouid  he  sur. 

^  °  vnre  the  three 

same;  that  is  to  say,  in  trust  to  pay  thereout  the  several  nieces,  and 

neither  of  them 
should  have 
any  other  child,  tie  would  be  tenant  in  tail  of  the  freehold,  but  haTe  no  interest  in  the 
leasehold  estates.     Should  he  die  in  the  lifetime  of  the  diree  nieces,  he  would  die  seised  of 
no  freehold,  nor  possessed^of  any  leasehold  estate. 

B  b  2  legacies 


JsiiuN«oir» 
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1 824.  legacies  and  annuities  herein  by  me  given  and  bequeathed, 
"-^"^  and  for  other  the  purposes  in  this  my  will  mentioned.'^ 
agaifut  The  testator  then  gave  annuities  to  several  persons  for 
their  respective  lives,  to  the  amount  of  440^  per 
annum ;  and  proceeded :  ^*  All  which  beforemendoned 
annuities  I  hereby  will,order,  and  direct,  shall  be  charge* 
able  upod  and  payable  out  of  my  twenty-six  thousand 
and  four  hundred  pounds  three  per  cent,  consolidated' 
haok  anntttties,  or  such  sum  as  may  be  standing  in  that 
fund  in  my  name  at  the  time  of  my  decease.'' .  The  will 
then  contained  bequests  of  legacies  to  a  considerable 
mnount,  and  then  was  as  follows :  **  All  the  rents,  issues^ 
dividends,  interest,  profits^  «id  produce  of  all  die  res^ 
residue^  and  remainder  of  my  estate  and  efiects  whatso- 
ever  and '  where9oever,  and  of  what  nature,  kind,  or 
"quality  soever,  as  well  real  as  personal,  which  I  sh^dl  die 
sdsed  or  possessed  o^  interested  in,  or  in  any  way  entided 
unto  at  the  time  of  my  decease^  I  do  hereby  give^  devise^ 
and  bequeath  unto  my  thvee  nieces,  Elizabeth  Murtkmaitef 
Maria  Murtkwaite^  and  CharlaUe  MurikwaitCf  daughters 
of  ray  late  brother,  the  Reverend  Peier  Muriknakey 
late  of  Ipsdetiy  in  OxfbrdsMre,  equally  to  be  divided 
between  them,  share  and  share  alike^  for  and  during  the 
term  of  their  respective  natural  lives;  subject)  neverthe- 
less,  to  such  provision  as  is  hereinafter  provided  touch- 
ing and  concerning  the  house  and  premises  now  in  my 
occupation.  And  from  and  after  the  decease  of  them, 
or  either  of  them,  it  is  my  will  and  meanings  that  the 
lawful  issue  of  them  and  each  of  them  shall  have  and 
enjoy  his  or  her  mother's  share  of  all  such  residue  of 
such  rents,  issues,  dividends,  ^nd  profits,  for  life^  in 
like  manner ;   and  it  is  my  further  will  and  meaning, 

that 


iH  THE  Fourth  Year  op  GEORGE  IV.  S«l 

ibat  if  dtber  of  my  said  nieces  shall  happen  to  die  in  '    1824. 

the  lifetime  of  the  others  or  other  of  them»  without  issae  ,,         ' 
of  her  body  lawfully  begotten,  that  the  share  of  her  so       ugamst 


dying  without  issue  as  aforesaid,  shall  go  to  and  be. 
shared  and  divided  equally  between  the  survivors  of  roy 
said  nieces  for  tfieir  respective  lives,  and  afterwards  by 
the  lawful  issue  of  the  survivors  of  my  said  nieces  in 
like  manner.  And  if  all  my  said  nieces  and  their  issue,.^ 
save  one^  shall  die  without  issue  lawfully  b^otten,  then, 
it  is  my  will  and  meaning,  that  such  surviving  niece 
shall  have  and  enjoy  the  whole  of  the  rents,  issues,  di- 
vidends, interest,!  and  profits  of  such  residue  and  re- 
mainder of  my  estate  and  effects  for  and  during  the 
term  of  her  natural  life;  and  from  and  afler  her  decease,^ 
it  is  my  further  will  and  meaning,  and  I  do  hereby 
will,  order,  and  direct,  that  the  lawful  issue  of  such 
surviving  nieee,  (if  more  than  one,)  shall  have  and  enjoy 
the  whole  of  the  rents,  issues,  dividends,  interest,  and 
profits  of  all  such  residue  of  my  estate  and  effects, 
equally  between  them,  share  and  share  alike ;  and  if  but 
one,  then  ^uch  only  one  shall  have  and  enjoy  the  whole 
of  such  part  thereof  as  is  personal,  to  and  for  Us  or  her 
own  use  and  benefit;  and  to  hold  so  much  and  such 
part  and  parts  thereof  as  are  freehold  to  them  and  each, 
of  them,  if  more* than  <me,  thdr  or  his  or  her  heirs. 
and  assigns,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  if  but  one,  then  to  such  only  one^  his  or  her 
heirs  and  assigns  for  ever;  and  to  hold  so  much  and  such, 
parts  thereof  as  is  and  are  copyhold,  at  the  will  of  the 
lord  or  lords,  lady  or  ladies  of  the  manor  or  manors  of 
which  the  same  are  holden  in  like  manner.  And  if  all 
my  said  nieces  shall  die  without  issue,  then  from  and 
B  b  3  aftei;^ 


JlNKIVtOK. 


JsHKlMfOM. 
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1824.        o&ev  the  decease  of  the  survivor  of  them  my  said  nieces 

'       without  issue  as  aforesaid,  I  do  hereby  give,  devise,  and 

against       bcqucath  the  whole  of  such  residue  and  remainder  of 
my  estate  and  effects,  as  well  real  as  personal,  and  as 
well  freehold  as  copyhold,  to  my  next  male  heir  of  the 
name  of  Murtkwaite ;  to  hold  to  such  male  heir,  his 
heirs,  executors,  and  administrators  in  manner  afore- 
said/' The  testator  then,  after  reciting  that  his  house  was 
leasehold,  and  that  the  said  Margaret  Murihwaiie  and 
liis  three  nieces  might  not  choose  to  live  together,  or 
to  occupy  his  houses  devised  the  same  to  them  or  such 
of  them  as  should  be  living  at  his  decease ;  but  if  it 
should  happen  that  they  did  not  agree  to  live  together, 
he  directed  that  the  house  and  furniture  should  be  sold, 
and  disposed  of  by  the  trustees  thereinbefore  named, 
or  the  survivors;  and  that  the  money  to  arise  by  such 
sale  should  be  divided  equally  amongst  the  said  Mar^ 
garet  Murtiwaite  and  his  said  three  nieces,  or  such  of 
them  as  should  be  living  at  the  time  of  his  decease, 
and  the  lawftd  issue  of  them  as  should  be  dead,  if  any, 
for  their  use  and  benefit.    Then  followed  clauses  ap- 
pointing executors,  and  relating  to  other  matters  not 
important  to  this  case. 

The  testator  died  on  the  23d  day  of  Nooembetf 
1808,  without  having  revoked  or  altered  the  said  will, 
and  leaving  his  said  three  nieces,  the  plaintiff  EUm^ 
beth  Murtkwaite^  the  defendant  Maria  Barnard^  then 
Maria  Murikwaite^  and  the  plaintiff  CkarloHe  Mac' 
phenofh  then  Charlotte  MurtkmaHe^  and  the  said  JUTor- 
garet  Murikaknie,  John  CtOhbertson^  and  John  Jana^ 
him  surviving.  And  the  said  testator  left  his  said  three 
nieces  his  heirs  at  law,  and  likewise  his  customary 
heirs.    Margaret  Murthwaitc^    John    CtUhbertsonj    and 

1 6  Jo/in 
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Jchn  Janes  proved  the  said  will  of  the  said  testator.        \H2\. 

Maria  Barnard^  then   Maria  Murikwaite,  some  time       

in  the  year  1809  intermarried  with  George  Barnard^  ^agaU^^'^ 
but  who  departed  this  life  on  the  5th  day  of  October^ 
18I7t  leaving  Maria^  his  wife,  surviving;  and  there 
was  issue  of  the  said  marriage  between  them  only  one 
child,  viz.  George  Barnard.  John  Janes,  one  of  the 
executors  and  trustees  of  the  said  testator,  died  in  the 
year  1814,  leaving  Margaret  Mwthwaite  and  John  Cuth- 
bertsonj  his  co-trustees  and  co-executors,  him  surviving ; 
and  the  said  Margaret  Mnrthwaite  died  some  time  in 
the  year  1816,  intestate,  leaving  the  said  John  Cidh-- 
hertson,  and  also  her  said  daughters,  Elizabeth  Murth^ 
foaitef  Maria  Bamardj  and  Charlotte  Macpherson  sur- 
viving her.  A  very  large  surplus  of  the  testator's  per- 
sonal estate  and  effects  remains  after  paying  his  funeral 
and  testamentary  expenses,  and  bis  debts,  and  the 
legacies  and  annuities  bequeathed  by  him.  The  defend- 
ant George  Irton  Murthwaite  would  now  be  the  next 
male  heir  of  the  said  testator,  of  the  name  of  Mtarth- 
WiiUf  in  case  the  said  Elizabeth  Murthwaite^  Charlotte 
Macfkenony  and  Maria  Barnard  were  now  dead  with- 
out leaving  issue.  The  questions  for  the  conaderation 
ofthe  Gnirt  are, 

'  first,  what  estate  and  interest  the  said  John  Cuihm 
bertson,  the  surviving  trustee^  now  has  under  the  said 
will  of  the  said  testator,  in  the  freeBold  and  leasehold 
tenements  respectively  devised  and  bequeathed  unto  the 
said  Margaret  Murthwaite,  John  Cuthbertsan,  and  John 
Janes,  as  aforesaid. 

Secondly,  what  estates  the  said  testator's  said  three 
nieces,  Elizabeth  Murthmaite,  Maria  Barnard,  and  Char^ 

B  b  4  loite 
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1824.      lotie  Mcuphersofh  respecdyely  took  under  the  said  will- 
,,  *'''~*^      of  the  said  testator,  in  the  said  freehold  and  leasehold 

JttORTHWAm 

agttuui       tenements  respectively. 

Thirdly,  whether  the  saidGeorge  Barnard  now  has  any 
and  what  estate  in  the  said  freehold  and  leasehold  tene- 
ments respectively,  and  what  estate  he  will  have  in  the 
said  freehold  and  leasehold  tenements  respectively,  in 
case  he  shall  be  the  only  issue  of  the  said  three  nieces 
living  at  the  death  of  the  survivor  of  them,  no  other 
issue  having  been  bom ;  and  in  case  the  said  George 
Barnard  should  now  die^  in  the  lifetime  of  the  said 
three  nieces  of  the  said  testator,  what  estate  would  he 
die  seised  and  possessed  of  in  the  said  freehold  and 
leasehold  tenements  reflectively. 

And  in  case  the  Court  shall  be  of  opinion,  that  by  the 
will,  as  above  stated,  the  whole  legal  estate  in  fee-sim- 
ple^ in  the  said  freehold  tenements,  and  the  absdute 
interest  in  the  said  leasehold  tenements,  is  now  vested 
in  John  CuMertson  s  then,  in  case  the  will  had  com- 
menced with  these  words,  <<  all  the  rents,  &c"  and  the 
passage  before  these  words  had  been  omitted. 

Fourthly,  what  estate  the  said  testator's  three  nieces, 
Blixabeth  Mmikwaite^  Maria  Barnard^  and  Charlotte 
Macpiherson^  would  respectively  have  taken  under  the 
said  will  of  the  testator,  in  the  said  freehold  and  lease- 
hold tenements  respectively ;  and. 

Fifthly,  whether  the  said  George  Barnard  would  now 
have  any  and  what  estate  in  the  said  freehold  and  lease- 
hold tenements  respectively^  and  what  estate  he  would 
have  in  the  said  freehold  and  leasehold  tenements  re- 
spectively, in  case  he  shall  be  the  only  issue  of  the  said 
three  nieces  living  at  the  death  of  the  suq^ivor  of  them, 

no 
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no  other  issae  having  been  born ;  and  in  case  the  said 
George  Barnard  should  now  die,  in  the  lifetime  of  the 
said  three  nieces  of  the  said  testator,  what  estate  would       agpinst 
he  die  seised  and  possessed  of  in  the  said  freehold  and 
leasehold  tenements  respectivdy. 

This  case  was  argued  in  the  course  of  the  last  term,  by 

Tindalf  for  Elixabeth  MurthwaHef  John  Macpherson 
and  ChaiioUe  his  wife*  To  the  first  question  proposed, 
the  Court  must  answer,  that  John  Cuthbertson^  the  sur- 
viving trustee,  hath  not  now  any  estate  under  the  will  of 
the  testator;  to  the  second,  that  the  three  neices  took 
legal  estates  in  tail,  with  cross-remainders  in  tail,  in  the 
freehold,  and  absolute  estates  in  the  leasehold ;  to  the 
third,  that  George  Barnard  has  not  now  any  estate  in 
the  said  freehold  and  leasehold  tenements,  or  either  of 
them ;  but,  if  he  survives  his  mother  and  aunts,  they 
having  had  no  other  issue,  or  leaving  no  other  issue,  he 
will  take  an  estate  tail  in  the  whole  freehold  by  descent 
from  his  mother.  If  this  view  of  the  case  be  correct,  the 
other  questions  do  not  arise.  The  material  clauses  of 
the  will  are^  first,  the  devise  to  the  trustees ;  secondly, 
the  charge  of  the  legacies  and  annuities  on  the  stock ; 
thirdly,  the  devise  to  the  nieces,  and  the  provisions  for 
different  cases  of  survivorship ;  and,  lastly,  the  ultimate 
remainder  over,  on  fiulure  of  issue  of  the  nieces  generally. 
In  deciding  the  first  question,  the  Court  must  not  confine 
themselves  to  the  clause  devising  to  the  trustees.  The 
words  of  that  clause  are  certainly  large  enough  to  com- 
prehend the  whole  property,  both  real  and  personal ;  but 
looking  at  the  whole  will,  it  is  plain  that  the  devise  to  the 
trustees  was  merely  for  the  payment  of  debts  and  lega- 
cies; 
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]  824.  cies ;  «nd  that  the  testator  intended  the  persond  pro> 
-  perty  to  be  first  applied  to  those  purposes^  and  that  the 
real  estate  should  not  be  so  applied  if  that  were  unneces- 
sary. The  annuities  are  expressly  made  chargeable  in 
the  first  instance  on  the  stock;  the  direction  to  the 
trustees  is,  to  ptxy  the  legacies  and  annuities  out  of  the 
funds  left  to  them.  There  is  no  direction  for  them  to 
sell,  or  convert  into  money,  any  part  of  the  real  estate, 
nor  in  the  devise  of  the  residue  does  the  testator  mention 
it  as  property  already  given  to  the  tmstees.  He  gives 
it  directly  to  his  nieces,  and  does  not  provide  that  the 
trustees  shall  hold  in  trust  for  them.  There  is  no  de- 
vise to  tlie  use  of  the  trustees,  and  therefore  nothing  to 
prevent  the  use  being  executed  in  the  persons  bene- 
ficially entitled,  after  payment  of  the  debts  and  legacies. 
It  must  therefore  be  inferred,  that  the  testator  intended 
to  devise  the  real  property  to  the  trustees,  only  in  case 
the  personal  should  prove  insuflScient;  and  if  a  devise  to 
that  e£Pect  would  be  good  if  express,  it  may  also  be  good 
when  implied.  The  Court  will  not  allow  the  trustees 
to  take  more  than,  or  beyond  what,  is  suflScient  for  the , 
purposes  of  the  trust.  Doe  dem.  Flayer  v.  Nkkolls*  {a) 
Here  it  is  found,  that  a  large  surplus  of  the  testator's 
personal  estate  and  eflfects  remains  aflier  paying  the 
dd)t8,  l^acies,  and  annuities,  and,  therefore^  the  sur- 
viving trustee  hath  not  now  any  estate  in  the  frediold 
or  leasehold  tenements.  The  second,  however,  is  the 
main  question,  as  it  is  a  matter  of  indi£ference  to  the 
plaindfiEs  whether  the  surviving  trustee  has  or  has  not 
any  estate,  if  the  Court  shall  be  of  opinion  that  the 

(a)  1  B.  ^  C.  336. 

testator's 
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testator's  nieces  take  estates  in  tail.     It  should  be  pre-       1824. 
mised,  that  the  devise  to  them  is  sufficient  to  carry  the  ■ 

MUIITBWAITB 

lands  and  fonds,  although  it  does  not  do  so  in  termsi       agabut 
for  an  indefinite  devise  of  rents  will  pass  the  land  itself; 
and  it  is  equally  well  established,  that  an  indefinite  be- 
quest of  dividends,  interest,  or  produce,  will  pass  the 
capitaL    Page  v.  Leapingwdl  (a),  Stretch  v.  Watkms  (ft), 
EaH  of  Chatham  v.  Dam{c)^  Butterfidd  v.  Butterfidi.  (d) 
The  residuary  devise  is  therefore  the  same  in  its  result 
as  if  the  lands  and  eflects  had  been  given,  and  not 
merely  the  rents  and  dividends.    As  to  the  main  point, 
it  must  be  admitted  on  the  other  side,  that  express 
estates  for  life  are  given  to  the  testator's  three  nieces ; 
and  that  the  uldmate  remainder  over  is  not  given  until 
after  an  indefinite  failure  of  the  issue  of  the  nieces.     The 
prevailing  intention,  therefore,  appears  to  have  been, 
that  the  estate  should  not  pass  fix>m  the  fomilies  of  the 
first  takers  until  an  indefinite  failure  of  their  issue;  and 
the  Coiirt  must  give  efiect  to  the  main  intent,  although 
by  so  doing  they  may  defeat  some  minor  intent.    It  is 
a  general  rule  of  law,  that  if  a  testator  gives  an  estate  to 
the  first  taker,  whether  for  life,  or  uses  words  which  shew 
an  intention  that  he  should  take  a  foe,  yet  if  there  be  also 
an  intention  expressed  that  the  estate  shall  go  over  on  a 
general  failure  of  issue  of  the  first  tidier,  and  not  until 
there  has  been  a  complete  failure,  the  first  taker  shall 
have  an  estate  tail.     This  rule  is  so  strong  that  it  pre- 
vails, even  where  the  issue  of  the  first  taker  are  named 
to  take  as  tenants  in  common,  or  as  joint  tenants,  or 


(a)  18  Va,  463.  {b)  1  Mudd,  257. 

(c)  6Br,P.C.^50.  (r/j  1  Vcs*  sen,  h"3. 

are 
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}S94^       Are  named  by  name;  and  it  is  aiso  expressed,  that  tbe 
issue  of  that  issue  shall  inherit.    Let  us  look  to  the 

MuHTHWAtn 

4isaiHti        words  of  the  will;  upon  them  it  will  appear  that  the 
predominant  intention  was»  that  the  estate  should  nuc 
go  o¥er  until  ail  the  issue  of  the  nieces  were  extinct;  and 
if  that  be  so,  then  in  older  to  effectuate  that,  any  con- 
flicting intention  must  be  sacrificed.    The  testator  first 
'  gives  the  estate-  to  his  nieces,  **  equally  to  be  divided 
between  them,-'  share  and  share  alike^  for  and  during 
the  term  of  their  respective  aatutal  lives."    If  the  devise 
bad  stopped  there,  the  nieces  would  undoubtedly  have 
taken  an  estate  for  life  only ;  but  coupling  that  clause 
with  the  ultimate  remraider  over,  omitting  the  inter- 
mediate clauses,  it  becomes  clear  that  they  must  take  an 
estate  tail.    The  difficulty  in  the  case  arises  from  those 
intermediate  clauses.     The  proposition  on  the  other 
side  must  be»  that  the  nieces  take.only  for  life^  with  con- 
tingent remainders  either  for  life  or  in  tail  to  their  issue; 
but  there  are  greater  difficulties  in  the  way  of  that  con- 
struction than  the  other  which   has  been  proposed* 
After  the  devise  to  the  nieces,  the  testator  proceeds, 
'<  After  the  death  of  them,  or  either  of  them,  the  lawful 
issue  of  them  and  each  of  them  shall  have  and  enjoy 
his  or  her  mother's  share  of  such  residue  of  such  rents, 
&c  Jbr  life  in  like  mawnerr    That  clause^  taken  alone, 
would  give  tbe  children  of  the  nieces  a  life  estate  as 
tenants  in  common,  but  that  would  not  effect  the  pre- 
vailing intention  of  the  testator ;  it  must  therefore  be 
contended  on  the  other  side,  that  the  children  of  the 
.    nieces  take  an  estate  in  tail.     But  their  estate  is  re- 
stricted as  strongly  as  that  given  to  the  nieces.     In 
order  to  give  them  an  estate  tail,  the  ultimate  remainder 
18  over 
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over  must  be  relied ^on ;   but  that  would  rather  give  an        J  624. 

estate  of  inheritance  to  the  nieces,  for  the  estate  is  to    „  — — 

go  over  on  failure  of  their  issue.     There  is  no  devise  to        agatnsi 

JiEMininoK% 

the  issue  of  the  issue,  or  any  thing  to  give  them,  an  estate 
tail  by  implication.  In  order  to  give  the  chUdren  an 
estate  tdl,  the  words  <<  for  life  in  like  mEnner**  must  be 
struck  OBt ;  but  if  that  can  be  done  to  effect  the  general 
intent  of  the  testator,  why  may  not  the  woxds  <*  for  life** 
in  the  devise  to  the  nieces,  and  the  Whble  clause  de^ 
vising  to  the  issue  of  the  nieces  for  life,  be  erased  ?  Per- 
haps the  testator  intended  to  give  a  life  estate  to  the 
several  genefacicms  in  succession,  bat  the  law  pre- 
vents him  from  carrying  that  object  into  eBbct.  Thea 
oomes  the  clause  providing  for  cross-remainders,  in  the 
^ent  of  the  death  of  one  niece;  that  shews  that  the 
nieces  were  the  objects  of  the  testator's  bounty,  the  ter- 
mini a  quiblls  the  estate  was  to  descend.  The  words 
«( issue  of  the  body  lawfully  begotten,"  in  that  clause, 
cannot,  as  words  of  purchase,  point  to  children  living  at 
the  death  of  the  niece,  but  must  be  Used  as  words  of  limit- 
ation ;  for,  supposing  one  of  the  nieces  to  have  a  child,  and 
that  child  to  die  in  its  mother's  lifetime  leaving  a  child, 
the  latter  would  take  nothing  by  such  a  construction ; 
and  so  the  prevailing  intention  of  the  testator  would  be 
defeated.  The  other  side,  therefore,  must  contend 
that  the  children  of  the  nieces  take  an  estate  tail ;  they, 
therefore,  are  driven  to  rgect  the  words  **  for  life  in 
like  manner."  But,  if  '*  issne"  is  to  have  an  indefinite 
sense  in  this  clause^  why  should  it  not  in  the  former? 
If  they  do  not  reject  those  words,  then  the  ultimate  re- 
mainder over  is  the  only  clause  to  which  they  can  resort 
as  giving  an  estate  tail  to  the  children  of  the  nieces ; 

but 
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1824,        but  the  faUur^fof  issue,  whereupon  that  remainder  is  to 
^  take  effect}  beins  referred  not  to  the  issue  of  the  nieces  . 

agtdMi       but  to  the  nieces  themselves,  conclusively  shews  that  the 

Jbmxxniov. 

estate  tail  is  given  to  the  nieces.    Wight  v.  Leigh,  (a) 

The  testator  clearly  intended  that  all  the  descendants 
of  the  nieces  should  iske ;  and  in  order  to  effisct  that, 
they  must  have  an  estate  tail  by  implication,  (b)  The 
testator  next  provides  for  the  event  of  the  death  of  two 
nieces ;  the  words  <^  save  one''  in  that  clause  mnst  be 
transposed  to  make  sense  of  it,  and  then  it  will  run  thus, 
<*  If  all  my  nieces,  save  one,  and  their  issue  shall  die,"  &c. 
It  would  seem  as  if  the  testator  intended,  that  the  surviv- 
ing niece  should  take  for  lif^  and  the  issue  in  fee ;  the  lat- 
ter, however,  is  cut  down  to  an  estate  tail  by  the  remain- 
der over,  (c)  In  that  clause  the  word  ^'  issue"  must  be 
construed  "  indefinite  descendants,"  or  the  argument  as 
to  the  exclusion  of  a  grandchild  would  be  applicable 
to  this  as  well  as  to  the  former  clause,  and  the  estate 
would  go  over  before  the  complete  failure  of  issue  of  the . 
nieces,  contrary  to  the  testator's  intention.  IBaylei^  J. 
It  may  perhaps  be  argued,  that  he  intended  to  devise  to 
the  nieces  for  life,  remainder  to  their  children  for  life,  as 
tenants  in  common,  remainder  to  the  issue  of  the  sur- 
viving niece  in  tail.]  Wherever  there  is  a  devise  to  the 
ancestor,  remainder  to  the  issue,  and  an  ultimate  re- 
mainder over  on  failure  of  issue,  that  has  always  been 
construed  as  a  word  of  limitation.  The  only  dause 
which  remains  to  be  noticed  is  that  giving  the  ultimate 

<o)  15  ret.564. 

{b)  See  ClemerUi  T.  Paske,  cited  in  Doe  v.  ffaUeli,  I  M.  ^  S.  130, 
(c)  See  the  rule  of  law  on  this  point,  as  stated  by  Lord  Xenr/on  in  Doe 
V.  Hniiett,  8  T.  R.  5. 

remainder 
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remainder  oven    That  can  have  but  one  meaning ;  that       1 82'^. 

the  whole  estate  should  go  over  on  the  indefinite  failure  of  ■ 

issue  of  the  testator's  nieces,  and  not  till  then.     Such  is       agakut 

the  prevailing  and  paramount  object  of  (he  testator ;  and 

that,  according  to  a  series  of  decisions,  is  to  be  carried 

into  effect  at  the  expence  of  any  particular  intention  that 

may  be  inconsistent  with  it*    The  rule  of  law  upon  this 

point  was  settled  by  BMnsan  v,  Mobimon  {a);  and  that 

case  was  recognised  and  confirmed  in  Doe  v,  Applin  (5), 

which  is  a  very  important  authority  in  favour  of  the 

nieces  of  the  testator  in  this  case.    The  devise,  there, 

was,  *^to  W.  Dimmock^  to  hold  to  him  during  his  natural 

life,  and  after  his  decease,  to  and  amongst  his  issue,  and 

in  default  of  issue,  over;"  and  the  Court  held  that 

W.  Dimmock  took  an  estate  tail.     That  case  gets  rid  of 

any  difficulty  arising  from  the  restriction  of  the  estate 

given  to  the  nieces,  or  from  the  direction  that  their 

issue  shall  after  their  decease  enjoy  it  in  like  manner^ 

2.  e,  share  and  share  alike ;  for,  in  Doe  v.  Applin^  it  was 

urged  that  the  issue  must  take  as  purchasers,  because 

the  estate  was  given  amongst  them,  but  the  court  held 

that  the  argument  was  not  strong  enough  to  prevent 

them  from  giving  effect  to  the  general  intent  of  the 

testator,     floe  v.  Smith  (c)  is  also  a  strong  authority  for 

the  same  position.    The  devise  was,  *^  to  M.  Jscough 

and  the  heirs  of  her  body  lawfiiUy  to  be  begotten,  for 

ever,  as  tenants  in  common,  and  not  as  joint-tenants;  and 

in  case  M.  A.  shaU  hi4>pen  to  die  before  twenty-on^  or 

without  leaving  issue  on  her  body  lawfully  bq^otteoy 

then  over."    Lord  Kem/on  in  his  judgment  says,  <<  I  ad- 

(a)  1  JhcfT.  38.  {h)  4  7.  B-  8&  (c)  7  T.  R.  581. 

mit. 
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1824.  mit,  that  in  this  case  tlie  testator  intended  that  his 
daufi:hter  AT.  Ascousth  should  only  take  an  estate  for  life, 

agaifui  and  that  her  children  should  take  as  purchasers,  but 
then  he  also  intended  that  all  the  progeny  of  those 
children  should  take  before  any  interest  should  rest  in 
his  more  remote  relations;  nov,  the  latter  intention 
cannot  be  carried  into  effect  unless  iL  A.  takes  an  estate 
tail/'  So  also  in  Doe  y.  Cooper  (a)  it  was  held,  that 
under  a  devise  ^  to  iZ.  Cock  for  the  term  only  of  hrs 
natural  life,  and  after  his  death  to  his  lawful  issue  as 
tenants  in  common,"  R,  C*  took  an  estate  tail  in  order 
to  effectuate  the  general  intent.  The  case  of  S/uno  ▼• 
Weigh  comes  very  near  the  present ;  the  devise  was,  '*  to 
trustees  in  trust  for  the  testator's  two  sisters,  equally  be* 
tween  them,  during  their  natural  lives,  without  com- 
mitting any  manner  of  waste;  and  if  either  of  his  sisters 
should  happen  to  die,  leaving  issue  or  issues  of  her  or 
their  bodies  lawfully  begotten,  then  in  trust  for  such 
issue  or  issues  of  the  motbet^s  share^  or  else  in  trust  for 
the  survivor  or  survivors  of  them,  and  their  respective 
issue  or  issues ;  and  if  it  should  happen  that  both  the 
sisters  should  die  without  issue  as  aforesaid,  and  their 
issue  or  issues  to  die  without  issue  or  issues  lawfully  to 
be  begotten,  then  over."  The  case  came  first  before 
/  the  court  of  great  sessions  in  WaleSf  where  it  was  hdd 

that  the  testator's  sisters,  the  first  takers,  had  an  estate 
tail,  with  cross-remainders  in  tail.  This  Court  was  at  first 
of  the  same  opinion,  but  they  afterwards  decided  that  it 
was  only  an  estate  for  life  (6) ;  that  judgment,  however, 
was  reversed  by  the  House  of  Lords,  and  the  judgment 

(a)  1  JBotf,  229.  (6)  2  Sir.  ^9S. 

of 
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of  the  court  of  great  sessions  established,  (a)    That  case       1 824f« 

is  extremely  like  the  present;  the  provision  was  ther^ 

*<  for  the  issue  to  take  the    mother's  shares''  and  yet       agamti 

,,  All  «  M  1  1  rm  JeNKINSOH. 

«  issue'  was  held  not  to  mean  children  only.     There, 
too,  the  provision,  that  the  sisters'  estate  should  be  with- 
out impeachment  of  waste,  clearly  shewed  that  the  tes- 
tator thought  he  had  not  given,  and  did  not  intend  to 
give^  them  any  thing  more  than  an  estate  for  life ;  yet 
that  particular  intent  was  sacrificed  to  the  paramount 
intent,  that  the  estate  should  not  go  over  until  an  entire 
failure  of  the  descendants  of  his  sisters.    [Bayley  J.  In 
Ginger  v.  WhUe{b)^  WiUes  C.  J.  says,  that  Shim  v.  Weigh 
is  not  a  case  of  any  great  authority.]    The  doctrine 
there  laid  down  is  rec(^ised  and  confirmed  in  a  variety 
of  other  cases.  Doe  v.  HaUey  (c),  Wight  v.  Leigh  {d)^  Bar- 
lorn  v.  Salter  (e\  Bennett  v.  Lord  TankerviUe.  (/)    With 
respect  to  the  leasehold  tenements,  the  law  appears  per- 
fectly clear.     Formerly  an  opinion  prevailed,  that  where 
freehold  and  leasehold  property  were  devised  by  the 
.  same  clause^  the  first  taker  of  an  express  estate  tail  took 
an  absolute  estate  in  the  leasehold,  but  not  where  the 
estate  of  inheritance  was  given  by  implication.    Jtkinson 
V.  Hutchinson,  {g)    That  doctrine  is  how  exploded ;  and 
it  is  a  settled  rule,  that  the  first  taker  of  an  estate  tail, 
whether  it  be  given  expressly  or  by  implication,  takes  an 
absolute  estate  in  the  leasehold.  D<va)  v.  Lord  Chatham  (A), 
Chandless  v.  Price  (i),  Crooke  v.  De  Vandes.  {Jc)     If  these 

(o)  FU%g.  7.     3  Br,  P.  C,  [b)  WiUes,  348. 

(c)  8  T.  JR.  5.  (rf)  15  Vet.  564. 

(•)  17  r«f.  479.  (/)  19  Vet.  170. 

ig)  3P>  ff.  258.  (A)  6jBr,  P.  C.  450. 

(i)  3  Vet.  99.  (*)  9  Ves.  197. 

Vol.  II.  C  c  are 
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18S4.      are  the  correct  answers  to  the  first  two  qaestions,  the 
^  third  must  receive  the  answer  before  pointed  ottt ;  and 

nuiimwAiR 

ogamM       then  the  fourA  and  fifth  questions  do  not  lUrise. 

JXNKXNSOK. 

Campbellj  for  Mttria  Bamardf  confined  hmself  to  Ae 
question,  what  estate  was  taken  foy  the  nieces  in  the  fiiee- 
hold  tenements — and  he  contended  that  thqr  took  an 
estate  tail.  The  difficulty  in  construing  this  will  arises 
irom  the  words  **  for  life*'  being  introduced  into  the 
devise  to  the  issue.  But  for  these  words  there  would 
have  been  a  clear  estate  tail  in  the  nieces ;  for  no  rule  is 
better  established  than  that,  if  there  be  a  devise  to  A. 
for  life^  remainder  to  his  issue,  and  if  he  die  without 
issuer  over ;  —  however  strong  the  intention  may  be  ex- 

,  pressed  that  J/s  estate  shall  be  for  life  and  no  longer, 
A.  shall  take  an  estate  tail,^  to  efl^tuatc  the  general  in- 
tent of  the  testator,  that  the  ultimate  devisee  shall  take 
nothing  While  any  descendants  of  ^  remain.  Here  it 
evidently  was  the  Intent  of  the  tddte^tor,  that  no  part  6f 
his  estates  should  go  over'  to  his  nelct  male  bdr  of  the 
name  otMrnihwaite^  till  after  a  general 'failure  of  the 
issue  of  his  ni6ces«  The  devise  being  in  w^rds  ^  for 
life,"  both  to  the  nieces  and  to  their  Issuie^  the  only 
mode  of  effectuating  this  intent  is  to  give  an  estate  tail 
by  implication ;  and  it  must  be  admitted  on  the  otXter 
side  that  an  estate  tail  must  be  so  given  either  to  Ae 
nieces  or  to  their  issue.  To  give  an  estate  tail  to  the 
issue^  the  words  <<  for  life''  must  be  rgected ;  if  rgected, 
the  will  is  to  be  construed  as  if  they  had  never  heea  in- 
troduced; and  then  there  would  be  a  devise  to  the 
nieces  for  life^  remainder  to  their  issuer  and  for  want  of 

'^such  issue,  to  the  testator's  right  heir.    What  is  there 

to 
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4p  sb/^  that  the  tef|i^or,me9qt,that,^.ere  shoulpl  be  ap       1824. 
ey^te  tail  in  the  tissue  more  than  in  the  nieces  ?  There  ^,  — ^ 

*  "        MuETIfWAin 

are  j^.  words  of  injierjitange  axfja^xfiA  to,  tjh^  estate  ffyea  '^  agtmut^ 
to  the  issue;  ^ifH^  on  the  cpntirary,  jin  e^t^te for  life  is 
^sqpressly given  to.thenn.  The  words  << for  life"  must 
he  foppQsed  to.JbVye  bci^  used  hy  the  testator,  not  to 
describe  the  quantity  of  the. estate  which  he  gave^  but 
.ps  conveyiji^fg.an  u^n^e^^ry  intimation  of  the  le^^glh  pf 
time  for  whiph  eaph  gfn^r^tipn  .^m  to  enjoy  the  pro- 
perty. :Bijit.  wh^re.such  wqrds  are  inconsistent  with  an 
.estate  deadly  given»  UiQ^  are  rej^ed  as  repogpant,  as  in 
Doe  d,  Cpiip^:(r,.SffnlfJI;e{a)9  wh^re  there  was  a  devise 
to  the  testator's  4au|g^ter»  P^  and  her  h^rs  dming^  their 
Invj^.she  halving  t9vo,c)iil4ren.then  bom;  and  it  was 
h^d,  that  (die  took  l^l.  es^^.  of  ii^heritance^  Lord  EUen- 
hqrqi^  C.  J.  observing  that  .**  the  wprds  duri$ig  their 
Uffes,  tilfffT  t^.^e^ise  to  the^u^ter  and  her  A^,  was 
ipefv^y  theexpfmaion  of  i^man  i^poraut  of  the  manner 
pf  4^8crib||ig  hpw  the  parties  whom  lie  meant  to  benefit . 
.vjofild  eigQy  the  prpp^rQr/'  ..  It  is  always  to  be  remem- 
bered».fh^  the  di^ise  ov^  here  is  on  fiulure  of  the  issue 
pf  the  nii^pes,.  not  on  &ilure  of  the  issue  of  thdr  children. 
7?he.nic^  9X^  the  stirpes  of  the  issuer  upon  an  indefinite 
JWture  of  .whom  the  ultimate  devisee  is  to  take;  and 
..there  has.  never  yet  been  a  case  in  which  an  estate  tail 
..has  be^  g^ven  by  implication  on  account  of  a  devise 
over  Qn^iailure  of  issuer  that  this  estate  tail  has  not  been 
,giyen  tothe  j^iijitfs  from  which  such  issue  was  to  sprmg; 
ignd  upon  such  a  sulgect  it  must  be  much  more  salutary 
.to  proceed  upon  a  broad  established  principle^  than  to 

(a)  l2E<ui,5l5. 

C  c  2  introduce 
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1824.       introduce  new  subtleties  and  distinctions.   The  words  in 
""""^       the  devise  to  the  issue,  that  *<  each  of  them  should  have 

MURTHWAXTK 

against  and  enjoy  ^f5  or  her  mothers  share^**  strengthens  the 
presumption,  that  the  testator  used  ^*  issue"  as  a  word  of 
limitation ;  for  if  he  had  meant  that  all  the  children  of 
each  niece  should  take,  he  would  have  said,  that  they 
should  have  QXkd  enjoy  their  mother's  share.  Issue  is 
prima  facie  a  word  of  limitation;  and  the  onus  lies  upon 
those  who  contend  that  it  is  used  as  a  word  of  purchase, 
to  shew  a  clear  intent  to  that  effect  from  some  other 
part  of  the  will.  *<  For  life**  must  here  be  insuflBcient, 
these  words  being  inconsistent  with  the  estate  of  inherit- 
ance insisted  upon  by  the  other  side,  who  are  driven  to 
contend,  that  the  word  issue  is  used  by  the  testator  in 
two  different  senses ;  first  for  children^  and  then  for  the 
whole  progeny  of  the  nieces.  It  may  be  said,  that  the 
testator  probably  wished  to  deier  thepower  of  alienation 
as  long  as  possible,  and  that  therefore  he  would  prefer 
giving  an  estate  tail  to  the  children  instead  of  the  nieces. 
The  consequence  of  effectuating  the  testator's  general  in- 
'  stead  of  his  particular  intent  in  these  cases,  certainly  is, 
that  the  first  taker  is  enabled  to,  and  generally  does,  defeat 
both  the  general  and  particular  intent,  by  gaining  to  him« 
self  a  fee;  but  in  construing  wills  the  power  of  barring 
an  estate  tail  is  not  taken  into  consideration,  and  it  is 
supposed  that  the  estate  tail  will  descend  according  to 
the  form  of  the  gift.  This  consideration  likewise  answers 
the  objection,  that  by  giving  an  estate  tail  to  the  nieces, 
the  children  may  be  deprived  of  an  estate  expressly  de- 
vised to  them.  As  to  the  supposed  injury  to  the  younger 
children  of  the  nieces,  it  is  first  necessary  to  shew  a  par- 
ticular intent  that  they  should  take  as  purchasers ;  and 
still  that  intent  must  give  way  to  the  general  intent,  that 

17  the 
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the  devise  over  should  not  take  effect,  except  upon  an        1824.. 

indefinite  fiulure  of  issue.    In  addition  to  the  authorities       * 

already  adduced  on  this  point,  may  be  cited,  Pierson  against 
V.  Victers  (a),  where  there  was  a  devise  to  A.^  and 
the  heirs  of  her  body  lawfully  to  be  begotten,  whether 
sons  or  daughters^  as  tenants  in  common^  and  not  as  joint 
tenants^  and  in  default  of  such  issue  over,  and  this  was 
held  an  estate  tail  in  A^  In  two  cases  a  different  con- 
struction was  put  upon  similar  devises  in  this  court ;  but 
both  these  cases  have  been  overturned.  In  Doe  v. 
Goff{b)  the  devise  was  to  M,  and  the  heirs  of  her  body, 
as  tenants  in  common,  and  not  as  joint  tenants,  but  if 
such  issue  should  die  before  he^  she,  or  they  respectively 
attain  the  age  of  twenty-one,  then  over ;  and  it  was 
held,  that  M.  took  only  an  estate  for  life,  and  that  the 
children  took  by  purchase  estates  tail  as  tenants  in  com- 
mon. But  this  case  was  denied  to  be  law,  both  by  the 
present  Lord  Chancellor  and  by  Lord  Redesdate^  in 
in  the  case  of  Doe  (L  Wright  v.  Jesson.  (r)  There  tlie 
devise  was  to  W.  for  life^  with  a  power  of  appointment 
to  the  heirs  of  his  body,  and  for  want  of  such  appoint- 
ment to  the  heirs  of  the  body  of  W.^  share  and  share 
alike^  as  tenants  in  common,  and  if  but  one  child,  the 
whole  to  such  only  child,  and  for  want  of  such  issue, 
over.  The  Court  of  King's  Bench  {d)  held  that  W.  took 
only  an  estate  for  life ;  but  the  judgment  of  this  court 
was  reversed  in  the  House  of  Lords;  and  the  danger 
was  pointed  out  of  departing,  on  account  of  particular 
expressions  in  a  will,  from  the  established  rule,  that  the 
ancestor  shall  take  an  estate  tail  Vhere  an  estate  is  given 

(a)  5  Eadp  548.  (6)  1 1  East  666. 

(e)  3  BU^.  P^C.  U  {d)  SM.JiS.  95. 

C  c  S  to 
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1824.  to  him  expressly  for  Kfe^  remaSndei'  to  his  issue  or  ihe 
heirs  of  his  body,  and  for  default  of  subh  issu^  to  an' 
lillfniate  devised  The  noble  Lords  who  decided  that 
case  rather  discountenance  the  diitiftdfan  between  ge*' 
neral  and  particular  intent,'  and  cdnitidler  thstt  when 
words  are  found  in  a  will,  inconsistent  with  the  chi^f 
object  of  the  testator^  they  are  tb  be  considered  as  not 
used  by  him  in  their  technical  sense.  Suppose^'  there- 
fore, that  this  testator,  in  the  devise  to  the  issue,  does 
not  mean  by  the  wofrds  «*fbr  life,**  to  express  the 
quantity  of  estate  he  meiins  to  givc^'  and  all  difficulty 
vanishes  iH  construing  the  will.  If  the  dieces,  oh  ihe 
contrary,'  arcl  held  only  to  take  estlites  fot  lUky  the 
greatest  perplexity  will  arl^  ih  determining  what  estates 
would  be  iaken  by  their  issued  upon  the  different  suppo- 
sitions which  hiigfat  easily  be  made  of  the  state  of  the 
family. 

lAUledale  for  6.  Barnard.  The  surviving  trustee 
now  has  an  estate  iii  fee-simple  in  the  freehold,  and 
an  absolute  estate  in  the  leasehold  tienemetlt^.  If  thM 
be  not  so,  then  the  nieces  bbve  bstlttes  for  life,  with  re^ 
tilainder  to  theiir  issuer  as  pnrchasei's  in  tail  as  tenldits 
in  common,  and  6.  Barnard  fafU  d  vested  remainder  Itl 
tail  in  one-third,  liable  to  be  diiiebted  or  opened  u|x>n 
th6  birth  of  other  children  of  hi^  mother,  with  a  bontiti- 
gent  remainder  in  tail  in  the  shiures  of  \&i  aunts ;  iknd  !f 
he  should  be  the  only  issue  of  thb  hiebes  lithig  at  tfati 
death  of  the  siirvivor,  he  will  have  an  eStiitb  taH  in  the 
whole  of  the  fireehold,  and  an  absolute  ^tate  in  the 
leasehold.  Nothing  is  more  dear  than  the  answer  to  be 
given  to  the  first  question.  It  is  true  that  the  annuities 
are  charged  on  the  diflRsrrat  personal  securities,  and  -ft 

18  is 
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19  feund  that  thq  penoDal  property  U  sufficient  to  pay^  1824. 
tlie  debts  aod  I^acies^  but  till  (hey  are  actually  satis-  , 
fied  (and  that  caimot  be  daae  while  any  of  the  an-  agama 
nuitanta  are  living}^  the  personal  property  may  uuly  and 
it  may  be  necessary  to  resort  to  the  realty*  As  to  the 
other  and  main  question^  it  most  be  admitted  that  in 
0(NistruiBg  wiUsy  the  intention  of  the  testator  must  be 
observed)  and  that  if  there  be  a  general  intent  incon- 
sist^t  witti  any  particular  one>  the  latter  must  be  sacri- 
ficed. But  both  must  be  preserved  where  that  is  prac* 
ticable,  ha  this  case  it  appears  that  the  testator  ha4 
several  objects  in  view.  First,  that  his  nieces  should 
take  an  estate  for  U£^  Secondly^  that  their  issue  should 
take  for  life.  Thirdly^  that  the  issue  of  the  surviving 
liieoe  should  take  in  tail;  for  although  the  words  are 
sufficient  to  convey  a  fee,  yet  the  remainder  over  shews 
that  an  estate  tail  was  intended.  And  lastly,  which  is 
perhaps  the  paramount  intent,  that  the  estate  should  go 
over  on  a  complete  failure  of  the  issue  of  his  nieces*. 
That  int^t  must  at  all  events  be  preserved;  but  the 
Court  shodid  also  take  care  to  preserve  as  many  of  the 
partici^liur  intents  as  they  can  consistently  with  the 
ptlier  object.  Now  the  preservation  of  the  first  parti- 
cular intent)  viz.  giving  the  nieces  an  estate  for  life^  will 
not  defeat  the  general  intent,  but  the  second  would;  for 
although  an  estate  for  life  may  be  given  to  an  unbora 
child,  yet  no  remainder  can  be  engrailed  upon  it.  I^ 
therrfore^  th^e  issue  of  the  nieces  take  an  estate  for  life, 
the  remainder  over  is  destroyed.  But  the  first,  and 
also  the  third  intent,  viz.  that  t|ie  issue  of  the  surviving 
niece  shall  tak^e  an  estate  tail,  may  be  preserved  consist^ 
ently  with  the  general  intent;  and  the  only  alteration 
to  be  made  in  the  testator's  disposition  of  his  property, 
C  c  4  is 
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1824.       is  to  enlarge  the  estate  given  to  the  children  of  the  nieces. 
, "  By  the  construction  contended  for  on  the  other  side,  the 

againsi       estate  of  the  nieces  is  enlarged,  and  the  remainder  for  life 
expressly  given  to  their  issue,  as  tenants  in  common,  and 
the  remainder  in  tail  to  the  issue  of  the  surviving  niece 
are  altogether  destroyed ;  whereas  by  the  other  inter- 
pretation, only  one  particular  intent  is  destroyed,  and 
the  case  of  Humberston  v.  Humberston  {a)  shews  that  it 
will  be  destroyed  in  such  a  manner  as  the  rules  of  law 
require ;  for  it  will  give  an  estate  tail  to  the  issue  un- 
born, which  they  ought  to  take  according  to  the  general 
rule.    Thus,  then,  the  several  devises  will  be  preserved 
most  nearly  according  to  the  testator's  wish.    [Bajfley  J. 
If  the  nieces  have  several  children,  how  will  they  take  ?'] 
As  tenants  in  common.     [^Bayley  J.    Then  you  must 
contend,  that  the  words  ^*  for  life  in  like  manner**  are 
operative  to  shew  the  intention  of  the  testator,  but  inef- 
fectual to  perform  it.]    That  certainly  is  so.     The  con- 
struction now  proposed  will  not  defeat  the  main  intention, 
it  will  preserve  both  the  remainder  to  the  surviving  niece 
and  her  issue,  and  to  the  next  heir  male  of  the  name  of 
Murikwaite.    The  whole  estate  will  still  go  over  to^ 
gether ;  for  there  will  be  cross-i'emainders  in  tail  between 
the  issue.  The  will  creates  cross-remainders  between  them 
as  to  the  estate  for  life,  and  if  that  estate  be  oilarged  to 
an  estate  tail,  there  will  be  the  same  cross-remainders 
as  to  that  estate,  as  there  otherwise  would  have  been 
as  to  the  estate  for  life.     With  respect  to  the  clause 
devising  to  the  surviving  niece  and  her  issue;    it  is 
dear  that  the  <^  issue"  there  are  to  take  as  purchasers, 
for  the  devise  is  **  to  the  issue  and  their  heirs,"  as  tc- 

(a)  \P.fr.933. 

nants 
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Hants  in  common.     [Bayley  3.  Suppose  the  surviving       ISU. 
niece  to  have  died  without  issue,  and  that  another  bad   MuRTHWAwt 
before  died,  leaving  issue,  would  the  clause  to  which  you 
now  refer  give  an  estate-tail  to  the  issue  of  the  latter  ?  Is 
there  any  case  deciding  that  the  expression,  ^  if  ^  die 
without  issue,''  can  give  an  estate  tail  to  a  third  person  ?] 
The  question  of  6.  Barnard  taking  an  estate  tail  or  not 
cannot  depend  on  the  contingency  of  the  nieces  dying  in 
any  particular  order.     Supposing '  his  mother   to  live 
longest  an  eicpress  estate  tail  is  given,  the  same  effect 
must,  therefore^  be  extended  by  implication  to  the  death 
of  the  nieces  in  any  other  order.    \^AhboH  C.  J.    That 
still  leaves  the  question  open,  whether  G.  B.  takes  by 
purchase  or  by  descent]    If  the  issue  take  only  for  life 
the  devisee  over  cannot  take  at  all;  they  must,  there- 
fore, have  an  estate  tail  to  effectuate  the  general  intent 
of  the  devisor.     There  is  nothing  to  shew  that  the 
nieces  were  to  take  an  estate  of  inheritance.    There  is 
not  any  case  which  establishes,  that  where  an  estate  for 
life  is  expressly  given  to  the  first  taker,  and  also  to  the 
isecond,  the  fint  taker  can  have  an  estate  tail.    Thus,  in 
WhUe  ▼.  CcUins  (a),  the  devise  was  to  <<  R  M.  for  life, 
remainder  to  the  heir  male  of  his  body  for  life,  and  for 
want  of  such  heir  male,  over;''  and  it  was  held,  that 
jP.  M.  took  only  for  life.    [Baj/ley  J.  That  case  decided 
that  the  heir  male  took  only  for  life.]    In  this  part  of 
the  will  the  testator  provides  for  the  death  of  all  the 
nieces  and  their  issue,  save  one,  without  issue ;  the  issue 
are  the  persons  whose  death  without  issue  is  there  con- 
templated ;  that  word  is,  therefore^  used  as  a  word  of 
purchase.     In  the  same  clause  the  testator  says,  that  the 
issue  of  the  surviving  niece  shall  have  and  enjoy  the 

(a)   I  Com.  289. 
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lt24»  p^f9tm9^tyl,  Imfc  if  the  nifcet  took  aa  e^titte  taii^  they 
W4inid  ]m%^  m  at^Uite  iotecest.  ii^  tbe  pergpnallyi  and 
tbi^  deiuseof  ix  to  the imie  woulA  be^  cay^ireljr  defeatocL 
£be  v»4sp2m  eitied  o&  tlw  ottux  ^e  is  v^  di^tuo^ib- 
abler  there  the  gaoeral  iatei|t,eouUt  not  have  bew  cair* 
vied  lata  efibct  withwit  holding  that  the  fit«t  tak^r  iiad 
w  estate  of  ioheritaiicc^axid  tbesaiwolwe^^ 
toDa^y^.  Caos^K  and  Don,  v^  Smith.  I^  the  letter  Lord 
lUngon  oba9rve9>  that  theipe  wep«  np  iKoieda  oC  Itwitation 
acUbd  tathe  cntate  given  t(^ the  ohi^dfan,  and  y^  that 
tj^  rqmaindey  ^mr  ifaa  nol  to  t^do^  e£fe^  until  tlh^re  was 
a  general  failure  of  issue*  Here  the  reqiainder  to  the 
isaoe  of  the  sqwin^g  W^  ii^  oi|  tb«  death  of  the  pthec 
nieoea  and  their  issiif  wit^eat  isiiiie,  vhich  ^^^  this 
case  eltag^tb^dtffircfet  from  ^iX^^T^  Dq^^.Jessmif 

is  difitiagiwhaUe  in  a  variety  of  pfrU9Qhir%  There  the 
def  iae  was  <^  to  4.  for  Iifi%  and  after  his  deoapRe  to  the 
^€in  ^ki$  Mg!^  Her%  it  is  to  the  pieces  £;»  tiftb  eod 
then  to  their  ium%  whieb  is  iie^pientljF  used  as  a  wor4  of 
purchase^  whereas  the  oUieir  ^pBB/[^m^  ean  veiy  weij^ 
if  ever,  reoeive  that  eenstmctjon*  Againi  here  iheit 
is  sp  expreM  estate  Ibr  UGi^  given  to  issue  ef  the  niseasb 
but  there  was  no  snab  restrisiMm  ef  the  estate  gjiven  lo 
the  h^ie  of  the  body  of  the  first  tsker,  in  Doe  v.  Je^^mu 
Hen^  alsa^  dme  aie  wpids  of  Umitatieft  added  to  the 
dense  to  die  issue  nf  the  nieoe%  which  axe  not  fiwnd  in 
aaiy  ease  where  the  first  taker  has  haan  held  to  hewe  an 
estate  fesil  lADoi^d£m»jMmagey»Va^um(a)l^^ 
4mmA^toLJL  fisrlift^  xemainder  to  idl  and  every  bis 
chldend  Ghildasn»  as  teaals  in  Gonunon»  and  for  wani 
ef  sndh  iewe  to  iua  ofwn  n|^  heiia  for  ever^*^  and  j|t 
beld  that  L  L.  took  a  life  estete  only.    Ginger  dem^ 

White 


mUe  ^  W3me{<A}9  and  QoodHOe  ^^kl  €hMf  t.  Ifbd^      1M4. 

4ii0(c}  are  aba  aathodliaite  Aew^  tiMft^^  the  im  tabw  uv^^ULm 

in  this  iaitano^  liMd-Bodmi^  ttoi«  than  a  life  estati^    K    .  "^'^^ 

ittiy  be  iaidi  that  the  ecMtttrnetian  mm  otmiMidi  ttft 

i^eqnive^  Aat  the  wdrd   ^  im^  ahcmld  be  nicid  In  im& 

sensed  in  difflfMnC  parta  of  the  HdlL    That,  indeed^  mtty 

be  done,  if  n^^essafy,  to  eftctuate  the  testator's  m-* 

tttition;  but  h6r^  it  is  not  ahsk^fdiy  neoessarf;  for 

akhough  in  the  first  t>Iaee  it  mean^  the  <Md»en  of  thef 

tSece^i  and  in  the  Seootid  the  ehitdreH  togifther  irfth 

thdr  ^(esoendantSi  yet  in  thb  former  p)«ee  it  ttestts  tb^ 

children^  as  the  sHi^  whence  issn^  wer^  to  desecMd;! 

thejr,  iherefei^e^  are  part  of  the  issne  idterwards  eontem-' 

pktdd^  and  the  word  «diinol  hn  jnstly  said  to  he  ds^d  Itt 

two  diflhrent  sefaste    UpM  tfie  #hole  therd  <5attiei  be 

any  doUbt  that  the  testatdT  hitended  to  gire  his  ideees 

aii  Mitte  ibr  life  i^y^  aiid  if  th^t  be  nlatiifest  the  Court 

dinst  say^  that  6^  BUrMM  ba^  lloW  a  VeMed  estate  tafl 

hi  teliilHiider  IM  on^third  of  th^fhddkdd,  iiabli^  ifidetod^' 

td  be  Hftctod  by  fotaTe  dr^uttistittvteSy  1M  a  contingat 

cMaHe  tail  b  Ul«  reridn^    A4  ti^  the  leasebdMs,  if  the 

nftsceift  tbiA  oMy  esUttii  iai^  lafe  In  the  Jlr^diotd^  thiqr  will 

tah^  to  hiore  in  the  leasehcdd  i  Im  even  if  the  nieces 

Uxk  estates  iail  in  th^  fre^hbld,  they  wilt  take  onfy 

estktes  fer  Kfe  in  the  leasehold,  and  the  issne  of  the 

ni«»6ite  wffl  ttike  this  ¥etitihfe  of  th«  leasehold  by  way  of 

eftecntbky  IhiMte  dbm 

PMke^  fbr  OeiH^e  Afm  Mtir^waik^  tiie  person  who 
#dtiild  %6  tl^  iMALt  1M{^  irtffc  ^tb«  tesftlMY-,  ^^ 
aShriniMik^  ih  tlie^dbl  cT  the  KrfMBS  dying  wfthotft 
isMB.    The  Intettet  tf  VtA  piiMy  is  certainly  rsither  tie- 

(«)  VrOfer,  548.  (b)  9b,  692, 

mote, 
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1 82 4*.       mote,  but  if  the  nieces  take  only  life  estates,  and  G.  Bar- 

nard  should  die  under  twenty-one  years  of  age,   the 

againsi  remainder  in  fee  would  be  vested  in'  him.  The  argu- 
ment, therefore,  for  G.  Barnard^  applies  to  his  case  also, 
and  he  must  seek  to  have'  the  same  answers  returned  to 
the  questions  proposed  that  have  been  pointed  out  on 
behalf  of  the  former.  lAbbott  C.  J.  We  are  not  in- 
formed by  the  case  whether  the  fund  upon  which  the 
legacies  and  annuities  are  charged  really  exists.  It  is 
impossible  for  us  to  give  a  satisfactory  answer  to  the 
first  question,  unless  we  know  that,  and  also  whether 
the  debts  and  legacies  are  paid.  Bcyley  J.  We  do  not 
even  know  whether  all  or  any  of  the  annuitants  are 
living].  .  Perhaps  it  is  unnecessary  to  enquire  hito  that, 
for  if  the  testator  intended  that  the  trustees  should  take 
the  estate,  that  must  decide  the  question.  \AbboU  C.  J. 
He  might  intend  them  to  take  an  estate,  quousque]. 
Although  there  may  not  be  any  great  probability  that 
the  realty  will  be  wanted  for  the  payment  of  the  an- 
nuitants, yet  still  they  have  a  right  to  that  security. 
Besides,  according  to  the  construction  contended  for  by 
G.  Barnard  and  G.  /•  MwihwaitCf  there  are  contingent 
remainders ;  it  is  therefore  necessary  that  there  should 
be  trustees  to  preserve  them.  In  discussing  the  second 
and  material  question  in  the  case^  viz.  what  estate  the 
nieces  took,  it  is  unnecessary  to  controvert  the  cases  cited 
on  the  other  side  to  shew  that  by  a  devise  of  the  rents 
and  profits  the  land  itself  passes,  nor  can  it  be  disputed 
that  in  construing  wills  the  general  intent  of  the  testator 
must  be  followed,  and  any  particular  intent  sacrificed, 
which,  according  to  the  rules  of  law,  cannot  stand 
consistently  with  the  other ;  nor  in  this  particular  case 
is  there  any  doubt  as  to  what  was  the  general  intent  of 
the  testator.    The  only  question  for  the  court  is,  how 

that 
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that  is  to  be  carried  into  elSect  with  the  least  sacrifice        1824. 
of  particular  intent  ?    It  has  been  already  shewn,  that        *~~ 

^  .        .  MuETBWAITt 

that  will  be  done  by  holding  that  the  nieces  have  an        agamu 

estate  for  life  only.     In  every  part  of  the  will  in  which 

they  are  mentioned  they  are  spoken  of  as  taking  for 

life.     It  is  clear  also,  upon  the  words  of  the  will,  that 

the  issue  of  the  nieces  were  intended  to  take  for  life ; 

and  the  issue  of  the  surviving  niece  in  fee,  as  tenants  in 

common,  although  the  remainder  over  reduces  that. to 

an  estate  tail.     If  an  estate  tail  be  given  to  the  nieces, 

every  one  of  those  objects  is  defaited;  whereas,  if  they 

take  for  life,  and  the  issue  in  tail,  the  only  alteration,  is 

by  enlarging  the  estate  of  the  latter.    Issue,  in  the  first 

part  of  the  devise,  means  children.    It  is  often  used  as  a 

word  of  purchase,  and  in  Roe  v.  Grew  (a)  Clive  J.  says 

^  The  word  issue  is  one  of  the  most  vexed  words  in  the 

books;  sometimes  it  is  nomen  singulare, sometimes  plural, 

sometimes  a  word  of  limitation,  sometimes  of  purchase; 

but  it  must  alwap  be  construed  according  ^to  the  intent 

of  the  will  or  deed  wherein  it  is  •used.''    No  case  can 

be  found  where  *'  issue''  has  been  held  to  be  a  word  of 

limitation,  when  coupled  with  such  terms  as  are  used  in 

thb  will.  •  The  testator  says  that  the  issue  shall  take  for 

life^  in  like  manner  as  the  nieces,  i.  e.  as  tenants  in  oom* 

mon.   The  words^  life  clearly  shew  the  intention,  that 

they  should  take  as  purchasers,  although  those  words 

cannot  be  operative  in  limiting  the  quantity  of  estate 

given;   and,  therefore,  although  they  are  rgected  as  a 

measure  of  the  estate^  yet  the  will  cannot  be  construed 

as  if  they  had  never  been  inserted,  for  they  are  still  to  be 

looked  at  as  explaining  the  meaning  of  the  testator,  to 

which,  if  possible,  ^ect  must  be  given.    Then  he  afl«r- 

(a)  S  WUu  392,     See  «  betUr  report  ia  ITiZmot's  Opinionh  S7S. 

wards 
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M94.      'fwtds  gives  fui  jOstAte  tail*to  the  imieof  the  «amTii^ 
■  nieoe^in  the  evwt  of  two  djgfipg;  without  itm»Bihat0B  the 

agamsi       ttBtator  wiihed  the  issiie  of  €n^  niece,  if>eny,  to  take  some 
jtMKixsoK.     ^^^^  ^  ptifchesen,  and  a^  in  the.  event  just  meptioiied, 
the  estate  given  to  the  issue  of  the  other  w  dec^^rod  to 
he  an  estate  USI ;  a  rioiil«r  estate  musty  by  inplica^cMi,  bQ 
given  to  die  issne  of  lUl  the  |iiei)es»  if  tbey  1^1^  have  mjr* 
In  Gtn^er v..  WkitCf  ffUksC^h bys  itd<ywn  as  a  general 
mieofooiistnictioqf  thut  a  precedent  ostate^  d^ivjfSf^.lgr 
Mucpvem  wotdBy  eannet  be  lessened,  increased,  or  altered 
by  impliealion,  a|thoagh  it  ..may  liy  ex{irfn  :Words,  and 
lie  cited  the  case  ^Pcphim  v«.J3aM;^U;  wheKejthe  |^ 
vise  was  « to  P.  for  life^  remainder. to  his  fiiat  i^qd 
mother  sons  mooessively  in..tful:iipale,  .imd,iQr  wapt  of 
JssBc^male  of 'P,  remainder  over  i"  imd  it-i^as  hdd  thiit 
tP.  took  alife  estate  only.    Now  the  ^qposfsion,  ^fbr 
.want  of  i8sue:<male  of  iPV'  in  Aat  case  founcAy  Offffit^ 
ipondsi with-  ^  if  iail  my  n&eiQss  nhttll  die  without  issue*' 
Jiere>in  the  <^nse giving  the  xjfflmjnder, over,  4)l^;tMP<^ 
ifote  is  'insilfficient  to.  enlaige  the  es^fite  .for  lifie^^ex- 
ipressly  given  to-  the  meces  ;.«ndMQprdi9g.tQ  HWfi  C«  J« 
iin;»that  case  a  distinction:  was,  mude^hetyrocn  ,a  devjse 
*<*9't042l  for>lifis,'andif:.he  die  wfthofit  mm  over/',  with- 
out^ the  antevpoaition  ,of  My  ifit^iiiedi^te  ^pte^  .and 
iwbeire'the»devise  marf  forewent  of  issii^»,CollQVS  an  in- 
•^^termedaate  es^rte.  :  Jn  Doe:  v.  SHeplaie  »tha  ^t«v^Jbr  life 
JMSflg  icpugoant  tot  the^devise  tO;the>.hi^i^wtere.  r^ect^ ; 
^ao.hereithey  may^be  ite)eoted»  fieipg  ]:^ugn9!nt  to^the 
idevise  to  the  issue  of  i the  issue.    Jk^  to  using  |^^  w<»rd 
issue  Jntwodiflbrent  .senses,  there  are  amiy  cases.ifhich 
'decide  ithat  words  may*  be  so . ooostrued, , ut  res  ^UMtgis 
vakat^quam  pereat.     Eorikv.  Chapman  {a)^  Earl  of 

(d)  1  p.  ir*  663. 

Stqffbfd 
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iSfiij^&ni  V.  BucUey  (a\  Harris  y.  JBis&<p  qf  Idncaln  {i),       U»4. 
Sheffield  v.  Lord  Orrery,  {f) 

TUiddl^  in  reply.  Enough  appears  on  Atf  case  to 
shew  that  it  is  not  necessary  for  the  tmslecs  to  take  the 
real  estate  for  the  purposes  of  will*  iLs  to  die  nuun 
question  there  is  no  case  to  justify  thi  coDStruction  con- 
tended for 4M1  the  other  side;  for  wherever  the  d^svise 
over  on  faikre  of  issue  (applies  tp  the  first  takers,  they 
must  take  an  estate  of  inherlfanoe.  Without -resortiqg 
to  the  devise  over,  therg  k  nothing  mxae  than  a  life 
estate  given  first  to  tb^  nieces,  then  to  their  children. 
But  it  is  contoided  that  the  clause  providing  for 
4he  death  of  all*  the  <nieces,  save  oo^  without  issuer 
by  implication  ^es  an  estate  tail  to  the  issue  ofall 
the  nieces.  That,  however,  cannot  be  the  effect  of  it, 
valesB  two  difBurent  meanings  be. given  to  the  word 
imie  in  the  same  sentence^  which  would  be  contrary  to 
Doey^ApfUn.  .[Brs^  J. 'The  context  misy  shew  clearly 
that  the  testator  meant  to  put  two  different  pauses  upon 
the  Same  word.]  Even  suj^^ng  Aat  it. could-  be  so 
eenstrued,  stiU^  in^ooder  to  effectuate  the  prin^pal  ob- 
ject- of  the  -testator,  that  the  whole  estate  should  go 
over  together,  there  must  be  'Cro6S<  remainders  between 
the  femilies  of  all  the  diildren  of  the  nieces ;  but«there 
are-no '  words  firom  which  -  cross  remainders  can  be 
implied  between  the  fiuniUes' dmved  from  the  .different 
children,  as  siirpes.  And  therefore  the  estate  might, 
if  that  construction  were  adopted,  go  over  in  parcels; 
whereas,  aoeovding  to  the  other  construction,  the  fami- 
lies of  the  meees  would  enjoy  the  estate  to  the  eaudusion 

(a)  2  ret.ten.  171.  (h)  2  f.  W>  195.  (c)  BAA.  282. 

of 
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1824.       ^f  ^Yie  devisee  over,  which  was  the  testator's  wish»  for 
MumTHWARx    the  nieces  were  the  objects  of  his  boanty. 

affdnst 
JmMKnttoVm 

The  following  certificate  was  afterwards  sent : 

This  case  has  been  argued  before  us^  and  we  are  of 
opinion, 

First,  that  John  Cuihberison^  the  surviving  trustee, 
now  has  a  fee-simple  in  the  freehold  estatd^  and  an 
absolute  interest  in  the  leasehold  estates,  given  by  the 
will  of  the  testator  to  him,  Margaret  Murtkwaitej  and 
John  Janes. 

Secondly,  that  the  testator's  three  nieces  took  no 
legal  estate  udder  this  will. 

Thirdly,  that  George  Barnard  took  no  estate  under 
this  will. 

Fourthly,  that  in  case  the  will  had  commenced  with 
the  words,  **  all  t;he  rents,  Sec,"  and  the  passage  before 
those  words  had  been  omitted,  that  the  three  nieces 
Would  have  taken  estates  tail  in  the  fireehold,  and  ab- 
solute interests  in  the  leasehold. 

Fifthly,  that  George  Barnard  would  now  have  no 
estate  in  the  freehold  or  leasehold  tenements.  But 
should  he  survive  the  three  nieces,  add  neither  of  them 
should  have  any  other  child,  he  will  be  tenant  in  tail 
of  the  freehold,  but  have  no  interest  in  the  leasehold 
estates.  Should  he  die  in  the  life^time  of  the  three 
nieces,  he  would  die  seised  of  no  freehold,  nor  possessed 
of  any  leasehold  estate. 

C.  Abbott. 
J.  Bayley. 

O.  S.  HOLROYD. 

W.  D.  Best. 
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Exparte  Enderby  in  the  Matter  of  Gilpik. 

^HIS  was  a  case  sent,  for  the  opinion  of  this  Courts  Where  a.  and 

by  the.  Lord  Chancellor.    It  arose  out  of  a  petitioi;i  nerTbut^e* 

by  Samud  Enderby^  praying,  amongst  other  things,  that  burfnei^^ 

the  commissioners  acting  under  a  commission  of  bank-  ^J'fn  i^*'^ 

ruptcy  against  William  Gilpin^  might  be  directed  to  keep  "»™®  ^^^"  ^• 

distinct  accounts  of  the  estate  and  effects  of  the  copartner-  ^°s  ^  ^« 
- .    ,      .  ,  world  as  a  port- 

ship  heremafter  mentioned,  and  that  the  assignees  and  ner;andatthe 

.    •  •111*  -I  1      «  .     diMolution  of 

commissioners  might  be  directed  to  apply  the  same  in  the  partnenbip, 
discharge  of  the  outstanding  debts  of  the  copartnership  of  timeriui  the 
then  remaining  unsatisfied,  or  pay  over  the  same  to  the  ^!^^'^. 
petitioner,  for  the  purpose  of  making  such  application,  ^^  ^^r" 
and  that  he  might  be  at  liberty  to  prove,  under  the  ?»«™',  "^  1«^ 


commission,  a  sum  of  15,902/.  195.  ScL    William  Gilpin,  ^ho  was  to  re- 

ceiTt  and  pay 

the  bankrupt,  in  and  previously  to  the  month  of  Sep-  all  the  debts 

due  to  aod 

iember,  1 807»  carried  on  trade  as  a  general  merchant,  from  the  con- 
and  also  as  an  army-clothier,  army-agent,  and  woollen-  p^y  by  instai- ' 
draper;    and  in  September^  1807,  a  partnership  was  ^^broi^t*tS' 
formed  between  the  bankrupt  and  Enderbyj  on  the  terms  JjJ^  ^'jj^^uedT' 
contained  in  a  deed  of  copartnership,  bearing  date  the  J°?^°''J!^* 
24th  day  oiSqfiember,  1807,  between  the  bankrupt  and  fore  for  a  year 

and  a  halff 

Enderhfj  by  which,  amongst  other  things,  they  agreed  to  when  be  be. 

^  came  bankrupt: 

become  and  continue  copartners  in  the  trade  of  an  army-  Held»  that  all 
clothier,  army-agent,  and  woollen-draper,  and  all  mat-  propertylmd  *^ 
ters  relating  thereto,  for  the  term  of  ten  years  from  the  ^fS/s^an^,* 
date  of  the  deed,  and  that  the  trade  should  be  carried  ^J^btTd^e^to 
on  in  the  name  of  Gilpin  only,  or  in  the  names  of  ***«  <»°<*™» 

■^  ''  passed  to  his 

assignees,  being 
in  the  order  and  disposition  of  the  bankrupt  within  the  intent  and  meaning  of  the  21  Jac.  1. 
c.  19.  s.ll. 

Vol.  II.  D  d  Gilpin 
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1824.       Gilpin  and  such  other  person  or  persons  as  should  be 

admitted  into  the  partnership  by  Gilpin^  a*  therein  men- 

Endirbt  in    tfon^.    The  deed  also  contained  stip^Uuions  that  En- 

tbe  Matter  of 

Giunv.  devbjf  should  bring  80^0002.  into  the  concern ;  that  the 
conduct  and  management  of  the  partnership  business 
should  be  under  the  sole  direction  and  control  of 
Gilphh  and  that  Enderly  should  not  be  required  in 
any  way  to  interibre  (a)  ;  that  Enierby  should  receive 
2000/*  a  year,  for  his  share  of  the  profits,  and  that 
GUpin  should  have  all  the  residue.  Enderly  did  ad- 
vance and  pay  the  said  sum  of  20^000iL  to  GUpin,  and 
the  partnership  accordingly  began  and  was  carried  on 
between  them,  from  the  24th  day  of  Sepiembery  1 807)  to 
the  24tb  day  of  September,  1817,  when  the  same  deter- 
mined by  effiusdon  of  time,  and  Enderby,  from  time  to 
time  during  the  continuance  of  the  partnership,  received 
from  the  bankrupt  2000/.  in  each  year,  by  two  half- 
yearly  payments.  GUpin,  during  the  partnership,  carried 
on  and  conducted  the  business  in  his  own  name  alone^ 
without  any  interference  by  Enderby,  who  took  no  part 
whatever  in  the  conduct  and  management  of  the  part- 
nership business  and  concerns,  and  did  not  appear,  and 
was  not  known  to  the  world  as  a  partner,  but  was  a 
sleeping  or  secret  partner,  and  whose  name  did  not  ever 
appear  as  a  partner  in  the  partnership  books.  AHer 
the  24th  of  September,  1817,  when  the  partnership  de- 
termined, until  the  month  cX  April,  1819,  when  GSpin 
became  a  bankrupt,  he  continued  to  carry  on  the  said 
trade  or  business  of  army-clothier,  army-agent,  and 
woollen-draper,  as  well  as  his  other  business  of  a  general 
merchant, /in  his  own  name  and  on  his  own  account,  and 

(a)    Sec  this  partnership  deed  set  out  fully  in   Gilpin  v.  £nder6y, 
5B*tA.  954. 

with 
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with  the  same  capital,  property,  stock,  and  e&cts,  and  in       1824* 
the  same  manner  as  he  had  before  carried  on  the  8ani&       ^ 
dnrimr  the  partnership)  and  he  received  some  of  the  debts    Ehobrby  jd 

the  MiiUer  of 

which  were  due  to  him  as  a  partner  with  Enderby^  and  Gilnk. 
paid  debt3  which  were  due  from  him  as  well  on  his  own 
account,  as  in  respect  of  the  copartnership  business, 
without  any  interference  by  Enderby;  and  in  the  course 
of  carrying  on  such  business  as  aforesaid,  after  the  de- 
termination of  the  partnership,  Gilpin^  the  •  bankrupt, 
contracted  debts  with  various  persons,  which  debts  re- 
mained unpaid.  Gilpin  having  committed  an  act  of  bank- 
ruptcy, a  commission  of  bankrupt  issued  against  him, 
on  the  1st  dayof  J^i^  1819,  wcid,  lAonel  Ksumlci  the 
yom^r,  Jakn  JVebb^  and  John  George  Nidting  were 
chosen  and  appointed  assignees  of  his  estate  end  efiSects. 
After  the  determination  of  the  partnership,  and  before 
the  bankruptcy,  Gilpin  paid  to  Enderby  a  part  of  the 
said  principal  sum  of  20,000/.,  and  at  the  time  of  the 
bankruptcy  of  Gilpin^  there  was  due  from  him  to  £»*• 
derby  a  sum  of  15,908/.  19s.  Sd,^  part  of  the  principal 
sum,  and  an  arrear  of  interest  At  the  time  of  the 
bankruptcy  of  Gilpin  his  property  consisted  of  goods 
and  merchandize,  part  of  which  bad  been  the  partner- 
ship property,*  but  with  which  he  continued  to  carry  on 
business  after  the  determination  of  the  said  partnership ; 
and  also  of  debts  due  to  him,  part  of  which  had  been 
contracted  during  tlie  partnership,  and  were  due  to  the 
partnership.  Enda^byj  after  thesaid  bankruptcy,  was  called 
upon  to  pay,  and  did  pay  debts  of  the  said  partnership  to 
a  very  great  amount,  no  part  of  wliich  had  been  repaid 
to  him,  out  of  or  by  means  of  any  partnership  effects. 
The  question  for  the  opinion  of  this  Court  was,  whether 
the  property  and  effects  of  the  late  partnership,  and 
D  d  2  the 
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1824.       the  debts  due  to  the  said  William  Gilpin  on  the  said 

*"^       partnership  account,    at  the  time  of  the  expiration 

EitDXRBT  in    thereof,  and  at  the  time  of  the  bankruptcy  of  William 

Gii^iM.       Gilpish  or  any  and  what  part  or  parts  of  such  property, 

effects,  or  debts,  were  in  the  order  and  disposition  of 

the  bankrupt  at  the  time  of  his  bankruptcy,  within  the 

intent  and  meaning  of  statute  made  and  passed  in  the 

twenty^first  year  of  the  reign  of  his  late  maje^^  King 

Jo^f  the  First 

In  this  case  a  preliminary  question  arose  as  to  ^e 
party  whose  counsel  was  entitled  to  begin,  there  not 
being  any  cause  in  the  Court  of  Chancery.  It  was  de- 
cided, that  the  counsel  for  that  party  who  had  to  support 
the  affirmative  of  the  question  proposed  for  the  opinion 
of  the  Judges  should  b^n ;  and  accordingly, 

Campbellf  for  the  assignees  of  GUpinf  hegsxk.  The 
whole  of  the  property  and  effects  of  the  partnership  be- 
tween GUpifi  and  Enderigf,  and  the  debts  due  on  ac- 
count of  it  at  the  time  of  the  dissolution,  and  of  Gilpiffs 
bankruptcy,  were  in  the  order  and  diqxMition  of  the 
latter,  and  passed  to  his  assignees,  by  virtue  of  the 
€1  Jac.  1*  c.  19.  f.  11.  There  is  no  distinction  between 
debts  due  and  other  property,  th^  are  within  the  sta- 
tute {a)  and  pass,  unless  they  have  been  assigned,  and 
notice  has  been  given  to  the  debtor.  In  Longman  v. 
Tripp  (i),  it  was  held,  that  the  right  to  print  a  news- 
paper passed  by  virtue  of  the  enactment  in  question.  It 
appears  that  the  partnership  expired  ixiSepiember,  1817, 
and  Gilpin  did  not  become  bankrupt  until  Aprilf  1819; 
during  the  whole  of  the  interval  he  continued  to  carry 

(•)  Eaperte  Rvjfin,  6  Fes.  128.  (6)  2  N.  R.  67. 

on 
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On  biuiness  a8  before,  and  was  in  possession  of  the  parl>*  1 824. 
nership  stock  and  debts,  and  was  enabled  to  contract 
new  debts,  by  means  of  the  credit  which  that  ffave  him.  £in»a*rita 
It  IS  true,  that  Enderhf  was  tenant  in  common  of  one  Giltw. 
moiety,  but  GSpm  was  in  possession  of  the  whole  as  of 
his  own  property,  not  as  tenant  in  common.  If  the  te- 
nancy in  common  had  been  notorious,  Enderb^s  share 
would  not  have  passed  to  the  assignees  of  Gilpin  ;  but  if 
the  latter  had  such  a  possession,  as  to  all  appearance 
could  only  be  consistent  with  the  sole  ownership,  then 
all  the  property  passed  to  his  assignees.  The  world 
never  heard  of  Efiderby  as  owner,  and,  by  an  express 
agreement,  he  renounced  all  control  over  the  goods, 
and  it  was  stipulated,  that  Gilpin  should  dispose  of  them 
as  he  thought  fit.  This  case,  then,  is  within  :the  very 
words  of  the  21  Joe*  I.  c.  19.-;  it  is  also  within  the  mis- 
chief which  that  statute  was  intended  to  remedy.  Gilpin 
acquired  a  fidse  oredit  by  the  possession  of  this  pro- 
perty. It  is  not  necessary  for  the. court  to  decide^  that 
wherever  a  firm  consists  of  a  dormant  and  an  ostensible 
partner,  and  the  latter  becomes  bankrupt,  the  whole 
property  ¥dll  pass  to  his  assignees,  (although*' such  a 
proposition  might  be  sustained)  for  here  the  partnership 
was  at  an  end  before  the  bankruptcy  of  the  ostensiUls 
partner,  lliere  may  be  a  difference  between  the  two 
cases,  for  in  the  former  the  dormant  partner  .would  be 
liable  to  all  the  debts  of  the  firm ;  and,  therefore^  those 
who  trusted  the  ost^isible  partner  would  not  be  injured 
by  any  fidse  credit  conferred  upon  him.  IBayley  J.  In 
some  cases  they  might,  viz.  if  money  were  lent  to  him 
on  his  private  account,  and  not  in  the  way  of  his  trade; 
now  a  man  might  be  induced  to  lend  him  money  on  his 
private  account,  in  consequence  of  his  apparent  owner- 
D  d  S  ship 
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1824*       diip  of  the  whole  stock  in  trade]    Here,  a  fortiori,  the 

"■"■■"*       public  are  injured  by  the  false  credit,  for  the  dormant 

'EnDSEBT  in    partner  will  not  be  liable  to  debts  contracted  after  the 

the  BCatler  of 

GiLrar.       dissolution ;  but  unless  prerented  by  the  statute,  he  may 
come  and  claim  the  property,  upon  the  credit  of  which 
the  ostensible  partner  had  been  enabled  to  contract  those 
debts.     The  new  creditors,  therefore,  have  been  de- 
ceived.   This  case  cannot  be  distinguished  from  that  of 
a  partner  retiring,  and  taking  a  mortgage  upon  the 
effects ;  but  in  such  case,  if  the  remaining  partner  be- 
comes bankrupt,  the  whole  property  passes  to  his  as- 
signees.     Syall  v.  RoUe.  (a)    In  West  v.  Skip  (»),    Lord 
Hardwicie  was  of  opinion,  that  if  Harmood,  on  the  dis- 
solution of  the  partnership  which  had  existed  between 
him  and  Skip,  had  continued  in  possession  of  the  pro- 
perty with  the  assent  of  the  latter,  the  whole  would  have 
ptosed  to  his  assignees.     Perhaps  it  is  unnecessary  to 
make  any  observaticm  upon  Flyn  v.  Mathews  (c),  which 
is  the  next  authority,  as  the  explanation  of  it,  given  in 
Kirkley  v.  Hodgson  {d)  shews,  that  it  is  not  applicable  to 
the  present  question.     In  Binford  v.  Dommeti  (e)   an 
issue  was  granted  to  try  the  question  of  partnership,  and 
the  result  does  not  appear;    but  Lord  Alvanley^  then 
'Master  of  the  Rolls,  expressed  a  strong  opinion,  that  a 
secret  partnerkbip  did  not  prevent  the  operation  of  the 
statnte.  Then  comes  the  case  of  ColdweU  v.  Gregory  {f\ 
the  authority  of  which  is  much  shaken  by  what  fell  from 
the    present  Lord  Chancellor,   in   Eajjarte  Dyster,{g) 
But  considering  it  as  law,  it  is  still  distinguishable  from 

(a)  I  Atk.  165.  {h)  t  fb.  sen.  S39. 

(c)  IJikAbS.  (d)  lB.f^.$S9. 

(e)  4  Vet.  756.  (/)   1  Price,  1 19. 
(g)  2Rutc,^5€, 

the 
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ibe  present  ca^q ;  there  it  was  agreed,  that  the  party  going       1 82i. 
OQt  of  the  coacem  should  have  a  certain  share  of  the       „ 

Exparte 

bricksy  a«d  it. was  not  th^re  agreed  that  the  other  partner  Emd^^bt  in 
should  omtiiiae  in  sole  possession,  and  carry  on  trade,  Gilput. 
and  acquire  credit,  as  sole  owner  of  the  property.  It 
rather  resembles  West  v.  Skip^  than  the  case  now  before 
the  Court*  {.Bajfley  J.  Perhaps  there  had  not  been  time 
to  remove  the  bricksi  and  then  no  Uches  would  be  im- 
putable.] The  last  c^ise  on  the  subject  is  Kirkley  v. 
Hodgton^  which  decides  this  question  in  favour  of  the 
of  Gilpin^ 


Parke  QontrSi.  The  case  of  Coldwell  v.  Gregory  is 
expressly  in  poiat,  and  the  Court  cannot  decide  in 
&vour  of  the  assignees  of  Gilpiti^  without  overruling 
that  case :  many  inconveniences  will  result  from  sudi  a 
decision.  Sttpposmg  Enderty  to  be  solvent  (which  is 
the  filBt)  he  has  iJready  paicf  partnership  debts  to  a 
brge  amoiiot,  and  will  have  to  pay  others,  and  yet  will 
be  deprived  of  all  the  partnership  property  acquired 
by  the  contracting  of  those  debts.  Or  supposing 
Enderby  to  become  bankrupt,  the  joint  creditors, 
who  have  oontrSiuted  to  the  raising  of  the  joint  pro- 
perty, wiU  have  no  rc^medy  until  all  Gilpin*^  private 
cneditors  are  satisfied.  IBa^ley  J.  If  the  creditors  be- 
came so  ooder  an  idea  that  Gilpin  was  the  sole  trader, 
ia  there  any  case  which  shews  that  they  could  Dot  prove 
under  his  commission  ?]  They  might  prove  but  could 
not  have  a  dividend,  (a)  The  question,  however,  depends 
entirely  upon  the  construction  to  be  put  upon  the 
21  J.  1.  c  19.  s.  11.    Here  the  property  was  originally 

(a)  ExparU  MUon^  3  Ves^jmn*  298. 

D  d  4  '  part- 


396  CASES  IN  MICHAELMAS  TERM 

]824t       partnership  property,  and  was  originally  in  the  control 
„  of  one  partner  alone :   this  case  is  therefore  quite  dif- 

Exparte  '^  ^ 

EiTDXABY  in    ferent  from  Kirldey  v.  Hodssoru  where  the  court  for  the 

the  Matter  of  ,  ,  ^ 

GuFix.  first  time  held  that  the  statute  extends  to  cases  of  te- 
nancy in  common;  and,  at  the  same  time,  that  was 
carefully  distinguished  from  all  cases  where  the  property 
did  not  originally  belong  to  the  bankrupt  alone*  So  in 
lingard  v.  Messiier  (a),  Hclroyd  J.  says,  <^  If  it  had 
been  demised  to  a  person  who  never  had  been  owner, 
and  he  afterwards  became  bankrupt,  the  mere  possession 
might  not  be  sufficient  to  shew  that  he  was  either  real, 
or  rqputed  owner.''  It  makes  no  difference  that  the 
partnership  had  in  this  case  expired  before  the  bank- 
ruptcy* Partnership  may  be  defined  as  a  joint  interest 
in  the  property,-  with  a  mutual  power  of  attorney  to 
make  contracts  affecting  it.  The  dissolution  of  the 
partnership  does  not  alter  the  property,  but  merely  de- 
stroys the  power.  \Best  J.  That  would,  in  general,  be 
true,  bttl  here,  by  the  contract^  GUpin  was  to  have  all 
the  goods,  and  Enderby  was  to  be  a  creditor  for  20,0002.] 
Then  the  statute  does  not  apply  at  all -to  the  case^  for 
ifEnderby  had  not  the  ownership,  but  merely  an  equi- 
table lien,  he  could  not  take  the  goods  out  of  GUpMs 
hands.  But  if  it  be  not  so^  the  case  will  nevertheless 
stand  as  if  the  secret  partnership  still  continued ;  and 
then  Coldwett  v.  Gregory  is  precisely  in  point  It  ap- 
pears from  Byall  v.  IMe  that  various  opinions  have  at 
different  times  prevailed  respecting  the  construction 
which  ought  to  be  put  upon  the  21  J.  1.  c.  19.  s.  1 1.  In 
the  earlier  cases  it  was  thought  that  the  enactment  was 
controlled  by  the  preamble;    afterwards  a  more  ex- 

^  (a)  1  If.  jf  a  SOS. 

tended 
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tended  meaning  was  given  to  it.    In  the  present  age       18*24. 
trade  is  in  a  great  degree^  if  not  chiefly,  carried  on  fay  . 

symbols  rather  than  the  actual  possession  of  goods ;  and.    Endcrbt  in 

•  .   .  o  »  »     the  Matter  of 

therefor^  the  policy  of  giving  a  very  large  and  com-       GiLnv. 
prehensive  meaning  to  the  statute  is,  at  least,,  extremely 
doubtful.     The  legislature  appear  now  to  be  of  this 
opinion,  for  very  soon  after  the  case  of  Kirkley  v.  Hodg' 
son  was  decided,  the  4G.4.  c.41.  was  passed,  by  the 
forty-fourth  section  of  which  it  was  provided,  that  the 
rights  of  mortgagees  of  ships  ishould  not  be  affected  by 
the  bankruptcy  of  the  mortgagor,  even  though  the  latter 
continued  in  possession,  and  to  have  the  order  and  dis- 
position of  the  vessel  up  to  the  time  of  the  bankruptcy. 
Four  distinct  propositions  arise  upon  the  21  J,  .1..  c.  19. 
s.  11.      First,   that  the  mere  possession  of  goods  is 
not  sufficient  to  bring  the  case  within  the  operation  of 
the  statute.      Secondly,  when  the  property  has  not 
originally  belonged  to  the  bankrupt  the  statute  only 
applies  where  the  apparent  and  true  owner  are  diflbrent 
persons,  or  in  other  words  it  cannot  apply  where  the 
bankrupt  has  a  real  interest  in  the  goods.    Thirdly,  a 
&lse  credit  must  be  obtained ;  and.  Fourthly,  the  goods 
must  be  in  the  possession,  order,  and  dispoation  of  the 
bankrupt,  with  the  consent  of  the  true  owner.    The 
result  of  those  propositions  is  that  the  statute  can  never 
apply  to  partnerhip  property.     The  first  proposition  is 
proved  by  Lord  Shqfiedfunf  v.  Mussell  (a),  the  case  of 
goldsmiths,  factors,  &c  put  by  the  court  in  Mace  v. 
Cadell  (b) ;  Collins  v.  Forbes  (c),  and  Ejgparte  Martin  (d), 
which  last  case^  to  a  certain  extent,  proves  the  second 


(a)  1  JB.  i  C.  666.  (b)  1  Cowp.  232. 

(c)  3  T,^  316.  (rf)  3  Mote,  53U 


pro- 
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1824.       proposition  abo^  viz.  tbat  the  statute  does  ast  apply 

where  the  possession  of  the  baakrupt  is  connected  with 

EirDKaBYin    title)  which  is  also  according  to  thedoctrtneof  Jiw  v. 

the  Mattrr  of 

GuMN.  Campbell  (a),  where  Lord  JRedesdaie  enters  vary  fiiUy 
into  the  object  and  meaning  of  the  statute ;  Hamard  v. 
Jemmet{b)^  and  Copeman  v.  GaUatU{c).  ZBesiJ.  In 
tliose  cases  the  bankrupt  was  a  trusteei  and  it  may 
be  conceded  tbat  trustees  are  not  within  the  operation  of 
the  statute.]  The  true  ground  on  which  they  are  ex^ 
cepted  is  tliat  the  real  and  apparent  ownership  are  npt 
different.  Flytt  v.  Mathtm  is  also  in  point,  the  true 
ground  of  which  decision  Mansfidd  C  J.  in  MucUam 
v.  Mangles  (d)  states  to  have  been  that  the  statute  does 
not  apply  to  cases  of  tenancy  in  common.  Thirdly,  there 
must  be  a  false  credit  acquired  by,  the  bankrupt,  but 
the  mere  possession  of  goods  is  not  sufficient  to  give 
sodi  credit.  There  are  so  many  purpose  {or  which 
one  man  may  be  in  possession  of  the  goods  of  another, 
that  the  world  cannot  be  justified  in  suppoaing  that  all 
the  goods  in  a  trader's  possession  are  his  own.  Fourthly, 
the  possession  of  the  bankrupt  must  be  with  the  con-< 
sent  of  the  tjcue  owner,  and  ihereibre^  the  statute  does 
not  apply  where  he  cannot  take  possession  of  the  goods. 
For  tliis  reason  ships  transferred  when  at  sea,  have 
always  been  excepted.  Expasie  Batmm  (^),  West  v. 
Skip^i/)  Now  one  tenant  in  oammon  cannot  bring 
trover  to  get  die  pcoperty  out  of  the  hands  of  another. 
{^Best  J«  At  all  evaits  he  may  notify  to  the  world  that 
it  does  not  remain  in  the  hands  of  the  othei*  with  his 
asscnL  Bagfty  J.  Hem  these  was  an  repress  agree- 
ment that  the  goods  should  remain  in  Giljnn*s  hands, 

4 

(a)  ISdui^  Lef,  328.  {h)  J  Burr.  1368. 

(c)  1  P.  ir.S14.  {d)  1  Tauni.  319. 

(f)  Co.  Bufik.  Laws,  335.  (346.)  7Ui  edit.     (/)  1  Ves.  Men.  239. 

and 
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and  Enderby  renounced  idl  oontirol  over  themO      Even        1824. 
had  he  diisented  be  could  not  have  taken  away  the       ^7^ 
]good%  and  therefore  his  assent  to  their  remaining  in    BMOMftsrin 
Gilpin*fi  hands  has  not  had  the  effect  of  giving  the  latter       Gilhit. 
a  &ise  credit     At  all  events  the  four  propositions  are 
not  satisfied  by  the  facts  of  this  case,  and,  therefbrey 
the  goods  in  question  are  not  within  the  operation  of 
the  statnte. 


Campbell  in  reply.  If  it  be  held  that  this  property 
does  not  belong  to  the  assignees  of  GilpiUf  then  his  se« 
porate  creditors  who  trusted  him  on  the  faith  of  his 
apparent  ownership  of  the  property,  will  not  have  any 
fund  to  resort  to  for  payment;  whereas  the  joint  credi- 
tors may  resort  to  this  fund,  the  partnership  having 
been  secret,  and  may  also  resort  to  Enderby^  who  is  sol- 
vent. As  to  the  observation,  that  this  was  not  origin- 
ally the  property  of  the  bankrupt,  the  only  diference 
which  that  makes  is,  that  here  the  anas  of  pcoviDg  the 
bankrupt  to  have  been  the  rqmted  owner  is  cast  upon 
the  assignees ;  whereas  in  the  other  case^  it  wonld  be  fi>r 
the  person  cUuming  the  property  to  diew  that  the  change 
of  ownerdup  was  notorious.  lAngcfrd  v^  Mestker  {a). 
All  the  four  propositions  put  on  the  other  side  may  be 
admitted.  As  to  the  first,  possession  alone  is  undoobt- 
edly  insufficient;  but  this  was  not  a  mere  case  of  pos- 
session, the  goods  were  in  the  order  and  disposition  of 
the  bankrupt  As  to  the  second  proposition  it  is  true^  that 
the  real  and  apparent  owner  must  be  different,  but  that 
was  the  case  in  this  instance ;  for  although  of  one  moiety 
Enderly  was  the  true  owner,  Gilpin  was  the  apparent 

(j)  1  Barn*  j-  Cmn*  508. 

*  owner 


400  CASES  IN  MICHAELMAS  TERM 

ISSi.        owner  of  the  whole.    The  corollary  attempted  to  be 

2     |T        dedaced  from  thaty  viz*  that  the  statute  does  not  apply 

Endirbt  in     where  the  bankrupt  has  a  real  interest  in  the  eoods,  by 

the  Matter  of  ^  &        -^     J 

GtuiN.  no  means  follows.  It  would  quite  overturn  the  case  of 
Kirkley  v.  Hodgsony  and  there  is.no  reason  why  the 
statute  should  not  apply  to  cases  of  tenancy  in  common. 
As  to  the  third  proposition^  felse  credit  was  obtained, 
and,  to  use  the  expression  of  Lord  Bedesdale  in  Joy  v. 
Campbellj  the  goods  were  unconscientiously  left;  in  the 
possession  of  the  bankrupt ;  and  lastly,  Enderbi/'s  moiety 
of  the  goods  was  in  Gifpin*^  possession,  order,  and 
disposition  with  the  express  assent  of  the  owner.  There 
is  not,  then,  any  pretence  for  saying  that  those  goods 
do  not  pass  to  Gilpiris  assignees. 

The  following  cerUficate  was  afterwards  sent  to  the 
Lord  Chancellor: 

This  case  has  been  argued  before  us,  and  we  are  of 
opinion  that  the  property  and  efiects  of  the  late  part- 
nership, and  the  debts  due  to  the  said  William  Gilpin 
on  the  said  partnership  account  at  the  time « of  the 
expiration  thereof  and  at  the  time  of  the  bankruptcy 
of  William  Gilpin^  were  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  the  bankruptcy,  within  the 
intent  and  meaning  of  the  21  Jac.  1.  c.  19.  5. 11. 

J.  Bayley. 

O.  S.  HOLROYD. 

W.  D.  Best. 
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Smith  and  Another,  Assignees  of  the  Estate 
and  Effects  of  J.  H.  Sampson,  a  Bankrupt, 
against  J.  Watson  and  J.  B.  Loom:. 

A  SSUMPSIT  for  money  lent  and  advanced,  had  and  ^^  < . 

•^A.  .      ,  <!  ■    1  1  1        between  A.,  a 

received,  and  upon  an  account  stated,  by  and  be-  merefaantp  and 
tween  the  bankrupt  and  the  defendants,  before  his  bank-  th^  the  imttn 
ruptcy.   There  was  also  another  count,  upon  an  account  goods  fw'the^ 
stated  between  the  plaintiffs,  as  assignees,  and  the  de-  u^^'ill^^. 
fisndants.      Plea,  eeneral  issue.    The  cause  was  iried  •IE«»  ■Jo"Jd  re- 

'    o  ceiYO  for  his 

before  Bayleu  J.,  at  the  last  assizes  for  the  county  of  ^uble  a  cer- 

•^   "^  "         tarn  proportion 

York.    The  plaintifis  were  the  assignees  of  the  estate  of  the  profits 

arishig  from 

and  effects  of  J.  H.  Sampson^  a  bankrupt^  under  a  OMn-  the  saic^  and 
mission,  which  issued  on  the  ist  Februani^  1823,  founded  proportloo  of 
on  an  act  of  bankruptqr  committed  on  the  28th  January  om ^Mhi 3. 
preceding.    The  bankrupt,  in  1822  and  1823,  carried  Sfp'^J^^ 
on  business  at  HvU^  as  a  merchant  and  wharfinger,  ^^^^j^^*^^!^ 
under  the  firm  of  Qearge  Hdden  and  Co.,  and  the  de*  ^'^^  although 

^  ^  It  may  render 

fendants  were  bankers  there^  with  whom  the  bankrupt  ^^  iuU«  •«  a 

partner  to  third 

kept  cash.  On  the  part  of  the  plaintifis  it  was  proved, 
that  the  bankrupt,  on  the  22d  Jamary^  1823,  paid  into 
the  hands  of  the  defendants  a  bill  of  exchange  of  that 
date,  drawn  by  him  in  the  name  of  G.  Holden  and  Co., 
upon  one  Ls  Coinie^  for  1689/L,  payable  two  months 
after  date,  and  that  the  defendants  at  that  time  gave  him 
credit  in  account  for  that.  sum.  This  bill < was  not 
accepted  when  presented,  but  the  amount  of  it  was 
afterwards  paid  by  the  acceptor,  and  received  by  the 
defendants,  and  by  their  pass-book  it  appeared  that  there 
was  due  to  the  bankrupt,  provided  the  whole  proceeds  of 

the 
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1824w 

Smith 

againti 

Watmit. 


Xhe  bill  belonged  to  hiaii  a  balance  of  493/.  2s,  9d. 
That  sum  the  defendants,  on  the  12th  Afoy,  1823,  paid, 
under  an  indemnity,  to  one  George  Gillf  who  claimed  to 
be  a  partner  with  the  bankrupt  in  the  proceeds  of  the 
bill*  The  defence  was,  that  Gill  was  a  partner  with 
Sampson^  in  considerable  speculations  in  whalebone; 
that  the  bill  was  drawn  upon  Le  Cointe^  upon  account 
of  a  parcel  of  whalebone  purchased  by  him,  and  which 
was  the  joint  property  of  Gill  and  bankrupt,  and  that 
Jie  defendants  were  dierefbre  justified  in  paying  to  GUI 
the  balance  due  upon  that  bill.  In  support  of  this  case 
it  was  proved  by  several  witnesses,  that  in  Augttsi^  18f  2, 
it  had  been  verbally  agreed,  between  Sampson  and  G/7/, 
that  the  former  should  buy  whalebone,  through  GiU^  as 
his  broker,  and  that,  as  a  remuneration  for  his  trouble^ 
be  should  receive  one*fourth  of  the  profits  arising  from 
tlie  sale^  and  bear  one-eighth  proportion  of  the  losses. 
Under  this  agreement  various  parcels  of  whalebone  were 
bought  and  sold,  which  yielded  a  considerable  profit, 
but  all  the  transactions  under  it  were  concluded  in  1 822. 
Sampson  then  entered  into  other  speculations  in  1823, 
and  continued  to  employ  GiU  as  broker,  and  upon  these 
latter  transactions  it  was  agreed  that  Gill  should  receive 
one-third  of  the  profits.  It  did  not  appear  whether  lie 
was  to  bear  any  proportion  of  the  losses  on  these  Inttcr 
transactions.  All  the  witnesses  stated  that  Sampson  cm- 
ployed  GVff  to  purchase  and  sell  whalebone,  as  a  broker^ 
and  that  he  never  spoke  of  him  otherwise  than  as  his 
dgeni.  It  appeared  further,  that  when  Sampson  brotiglit 
the  bill  of  16B92.  to  the  defendants,  in  Jannart/j  1823, 
he  stated  that  it  wjrs  drawn  upon  i>  Cointe  for  whale* 
bone.  The  account  of  the  bankers  was  kept  in  the  name 
of  G.  Holdm  and  Co.,  and  there  was  no  other  account 

17  in 


Bron^fn  (with  wdom  "were  Parte  and  AUenon) 
shewed  leaQse^  and  oontoided,  first,  that  aMiongh  QiU 
might  be  f  iable  as  a  partner  to  third  persons,  he  bad  no 
property  in  the  whalebone  purchased.  The  porcbases 
hating  been  made  by  hikn  as  a  broker,  naiit  have  been 
made  hi  the  natne  of  the  bankmpt.  He  cited  Miger 
▼•  Sharpe  (a)  and  Hesketh  v.  BUmchord  (^),  as  jiuUicrkies 
in  point.  Secondly,  assuming  that  OiX  bad  a  property  in 
the  wliaiebotie  purchased,  and  in  the  proceeds  of  the 

(a)  5  Tay/Ht.  74.  (h)  4  Ea$t,  144- 

bill. 


Watcoit. 
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in  which  Samjmn  had  any  interest.  Ailer  tlie  bill  was  1824. 
paid  in,  several  payments  were  made  on  acooant  of  — 
Ok  HoUen  and  Co,  to  a  considerable  amount ;  and  until  .^um«r 
the  bill  WB&  paid  there  was  a  baknoe  against  that  firm. 
Le  Qnni€  nefiised  to  accept  the  bill,  uatil  the  whalebone 
was  delivered,  which  did  not  take  place  till  the  8th 
Februtnyj  and  on  that  day  GiU  gave  the  defendants 
notice  that  the  bill  was  his.  Upon  this  evidence  it  was 
contended,  that  OUl  was  not  a  partner  in  the  property 
purchased,  aitfaoogh  he  might  be  liable,  as  a  partner,  to 
third  persons,  in  respect  of  any  claims  arising  out  of  tlie 
speculations  before  mentioned ;  and  secondly,  assummg 
that  he  was  a  partner  in  the  property,  he  was  only  a 
secret  partner,  and  then  his  share  of  the  property  hav- 
ing oontinued,  with  iiis  ootasent,  in  the  order  and  dispo^ 
siti^n  of  Simpsonj  to  the  time  of  his  act  of  bMikroptcy, 
passed  to  his  assignees,  under  the  statute  91  Joe.  1.  c.  J  9. 
The  learned  Judge  reserved  both  tbe  points,  and  the 
pimitiffis  had  a  verdict,  the  defendants  having  liberty 
to  move  to  enter  a  nonsuit.  A  nde  lusi  having  been 
obtained  for  that  purpose  in  ia^t  Michadmas  term. 


404  CASES  IN  MICHAELMAS  TERM 

\SS4.       bill,  which  was  the  subject  of  the  present  action,  he  was 

"■"■^       only  a  secret  partner;  and  then  the  case  oi Expmie 

agdintt       Gilpin  is  an  authority  to  shew  that  the  balance  of  those 

proceeds  will  pass  to  SampsorCs  assignees^  under  the 

21  Jac.  1.  c.  19.  5. 11.    (He  .was  then  stopped  by  the 

Court) 


Tindal^  contra,  in  support  of  the  rule^  made  two 
points;  first,  that  Gill  was  the  partner  of  Sang^sonin 
the  whalebone  purchased ;  and  if  so,  secondly,  that  he 
had  a  right,  notwithstanding  the  bankruptcy  of  the  latter, 
to  his  share  of  the  proceeds  of  the  bill  in  question,  inas- 
much as  they  had  not  been  mixed  up  with  the  general  pro- 
perty of  the  bankrupt.  As  to  the  first  point,  it  was  agreed 
io  the  first  instance  between  GUI  and  iSbmpsan,  that  the 
former  should  share  in  both  profit  and  loss ;  under  such  an 
agreement  they  must,  according  to  all  the  authorities,  be 
considered  as  partners ;  but  assuming  that  he  was  not  to 
bear  any  prc^rtion  of  the  loss  upon  the  purchases  made 
in  18S3,  still  the  right  to  participate  in  the  profits  spe- 
cifically, made  him  a  partner.  In  Wca^h  v.  Carver  (a), 
it  was  expressly  held  that  an  agreement  not  to  share  in 
losses  did  not  prevent  the  parties  being  partners.  It  is 
true  that  an  agreement,  that  a  broker  shall  have  for  his 
own  profit  whatever  he  can  obtain  upon  the  sales  above 
a  certain  sum,  does  not  make  him  liable  as  a  partner  to 
third  persons,  Bergamin  v.  Porieus  (i).  Dry  v.  BosfweU  (c); 
but  it  has  been  laid  down,  that  if  a  person  agree  to  pay 
another  for  his  labour  in  a  concern,  a  given  sum  in  pro- 
portion to  a  given  quantum  of  the  profits,  this  does  not 
constitute  a  partnership  as  to  third  persons,  but  that  it 

(a)  S  H.  SI.  S35.     See  also  Cheap  ▼•  Cramond,  4B.^jI,  663. 
(d)  8  If.  BU  590.  (c)  1  Campb.  329. 

15  does 
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Jipes  constitute  a  partnership  if  he  have  a  specific  in*-  1 S24. 
terest  in  the  profits  themselfes  as  profits.  Ex  parte 
Hamper,  (a)  Meyer  v.  Sharpe{b)  has  beeo  cited  to  shew, 
that  GUI  had  no  interest  in  the  property,  but  in  that 
case  the  bankrupt  himself  proved  that  he  was  the  sole 
owner  of  the  cargo.  Here  there  is  no  evidence  to  shew 
that  Sampson  was  the  sole,  owner  of  the  whalebone ;  and 
if  Qot,  then  the  very  agreement  to,  share  in  the  profits 
makes  a  party  not  only  liable  as  a  partner  to  third  per- 
sons, but  gives  him  a  joint  Interest  in  that  property  out 
of  which  his  profit  is  to  arise,  or  in  respect  of  which  he 
is  to  incur  a  legal  liability.  Secondly,  if  Gill  was  a 
partner,  he  had  a  right  to  claim  his  share  of  the  pro- 
ceeds of  this  bill  notwithstanding  the  bankruptcy  of 
Sampson.  Here,  the  bill  existed  in  specie  at  the  time  of 
the  act  of  bankruptcy.  It  was  not  accepted  till  the 
8th  Fdruary^  and  on  that  very  day  GUI  gave  notice  to 
the  defendants  that  the  bill  was  his.  The  proceeds  of 
the  bill,  never  mixed  with  Sampson's  money,  for  the 
balance  of  the  banker's  account  was  always  against  him 
until  the  bill  was  paid.  The  bankrupt  and  GUI /were 
tenants  in  common  of  the  bill  of  exchange.  If  GUI  had 
been  an  open  ostensible  partner,  it  is  clear  that  he,  as 
solvent  partner,  might  dispose  of  the  partnership  pro- 
ceeds. Fox  V.  Hanbury  (c),  Smitk  v.  Stokes  {d)f  Smith  v. 
Oriell  {e).  This  is  not  a  case  within  the  statute  2 1  Jac.  1 . 
c.  19.  s.ll.  That  statute  contemplates  two  different  per- 
sons, as  the  true  owner  and  the  reputed  owner.  Here 
the  bankrupt  was  both.  The  object  of  the  statute  was  to 
put  a  loan  of,  or  entrusting  the  bankrupt  with  goods  in 

(a)  17  Fes.  404.  (*)  S  Taunt.  74. 

(c)  Cowper,  448.  {d)  1  East,  S€3. 

(e)  lSast,S6S. 
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1924,  the  same  mtuatioD  as  a  loan  of  money,  and  so  to  make  a 
-^-^  (divkieiid  only  payaUe  in  each  case.  Factors  are  ex- 
a^^  pressly  excepted^  and  dormant  partners  ovght  to  be  eoiH 
sidorcd  as  virtually  excepted.  In  Ex  parte  Gilphif  the 
partnership  ceased  in  181T»  and  the  share  of  the  dor- 
mant partBer  was  suflfered  to  lenain  in  the  custody  of 
the  bankrupt  for  two  years.  But  here^  at  the  time  of 
the  hankmptcy  the  partneislMp  still  continued,  and  the 
bUl  of  exchange  was  in  specie,  and  before  it  became  due^ 
notice  of  GilP^  interest  wa^  given  to  the  bankers.  In 
Kirtky  T.  Hodgson  (a),  there  was  an  exprsM  stipulation, 
that  the  bankrupt  should  continue  the  apparent  owner  of 
the  whole  shipw  There  the  property  once  belonged  to 
the  bankrupt  alone,  and  he  conveyed  away  purt,  and 
kept  the  possessba  of  the  part  so  conveyed.  H&te^  the 
whaldx>ne  and  ^  bill  of  exchange  did  not  belong  to  the 
hankr cqpt  akne.  In  Ex  parte  Eb/n  (i),  the  bankrupt  was 
tenant  in  <^omnon,  and  the  interest  of  his  co-tenant  in 
common  waa  held  not  \o  pass  to  his  assignees ;  imd  that 
was  the  true  ground  of  the  decision,  as  appears  by  Much' 
km  V.  Mangle$  (c).  But  i»  CddnM.  v.  Gregory  {d\  the 
court  of  exchequer  decided,  that  a  dormant  partner  was 
not  withi»  the  statute  21  Joe.  I.  ff.  19.  ^11.  {Bay^  ^* 
Thi^t  case  was  omsidwed  bgr  this  Court  in  Ex  parte 
GUpiUf  and  we  certified  that  a  secret  partner  was  within 
the  statute*  Best  J.  I  could  not  have  signed  the  cer^ 
tificate  sent  in  that  case,  unless  I  had  satisfied  myself 
that  the  decbion  in  Coldwdl  v.  Gregory  cannot  be 
suj^rted.] 


(a)  ]i?.j-C.588.  (6)  I  AtkA%5. 

{e)  1  TtemA  3J8.  {d)  1  Price,  1X9. 


Bayley 
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Batley  J.     After  the  discussion  which  this  case  has        1821. 
undergone,  I  do  not  feel  any  difficulty  in  pronouncing  a        " 
decision  upon  it.      The  defendants  were  the  bankers  of       against 

Watson* 

Sampson^  who  traded  under  the  firm  of  Holden  and  Co., 
and  as  such,  were  prima  facie  bound  to  account  to  him 
before  his  bankruptcy,  and  to  his  assignees  after  his  bank- 
ruptcy, for  all  property  which  had  come  from  him  to 
their  hands.     Instead  of  so  accounting,  they  paid  over 
to  Gill  part  of  the  proceeds  of  a  bill  which  they  had  re- 
ceived from  Sampson.    It  lies  upon  them  therefore  to 
shew  that  they  were  justified  in  making  that  payment ; 
for  if  an  agent  takes  upon  himself  to  make  over  the 
property  of  his  principal,  to  another  person,  the  onus 
lies  upon  him  to  shew  that  he  had  authority  so  to  do. 
It  is  said  that  they  were  justified  in  so  doing,  because 
the  money  was  the  joint  property  of  Sampson  and  G/7/, 
inasmuch  as  it  was  part  of  the  proceeds  of  a  bill  drawn 
by  Sampson  for  the  price  of  whalebone,  which  was  the 
joint  property  of  him  and  GilL     Had  it  been  purchased 
in  their  jomt  names,  the  property  in  it  would  have  been 
joint,  and  the  defendants  would  have  been  justified  in 
making  this  payment  to  Gill;  but  there  is  no  evidence  to 
shew  that  the  whalebone  was  purchased  in  the  name  of 
GiU^  or  that  he  ever  had  any  property  in  it.     It  is  said, 
that  the  jury  ought,  upon  the  evidence,  to  have  found 
that  Gill  was  a  partner  in  this  property ;  I  think,  how- 
ever, that  the  inference  is  the  other  way.     All  the  wit- 
nesses speak  of  GiU  as  a  broker,  who  was  to  be  paid  for 
bis  trouble  in  a  particular  way,  viz.  by  a  share  of  the 
profits.     Now  a  right  to  share  in  the.  profits  of  a  parti- 
cular adventure,  may  have  the  effect  of  rendering  a  per- 
son liable  to  third  persons  as  a  partner,  in  respect  of 
transactions  arising  out  of  the  particular  adventure  in 

E  e  2     •  the 
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1824.       the  profits  of  which  he  is  to  participate ;  but  itdoeanot 
"  give  him  any  interest  in  the  property  itself,  which  was 

against        the  subject  matter  of  the  adventure.     GrilTs  right*  to 

Watsuk. 

claim  property  in  the  whalebone  must  arise  out  of  the 
terms  of  the  bargain  with  Sampson;  and  looking  to 
them,  it  appears  clearly,  that  it  was  not  joint  pro- 
perly. It  may  be  assumed  that  it  was  purdiased  in 
the  name  of  Sampsmi  only,  for  GiU  was  a  mere  agent, 
and  was  to  have  a  proportion  of  the  profits'  in  lieu  of 
brokerage.  Considering  the  question  in  this  view,  I  am 
clearly  of  opinion  that  GiU  had  no  property  in  the 
whalebone  or  in  the  proceeds  of  the  bill ;  and  that  being 
so,  the  question  on  the  statute  oi  James  does  not  neces- 
sarily arise,  but  still  the  case  is  very  strong  iii  that 
respect ;  for,  if  GiU  was  a  partner,  it  is  quite  clear,  upon 
the  evidence,  that  he  was  a  secret  partner  only.  The 
bill  was  not  specifically  appropriated  to  the  whalebone 
account,  or  to  any  transaction  in  wirich  GiU  was  con- 
cerned, but  was  to  be  applied  to  the  general  purposes 
of  Sampson's  trade.  GiU,  the  secret  partner,  therefore 
suffered  Sampsoti  to  appear  to  the  world  as  the  sole 
owner  of  the  bill,  and  the  latter  had  the  order  and  dis- 
position of  the  proceeds,  with  the  consent  of  the  true 
owner,  within  the  meaning  of  the  statute  of  tfl  Jac  1. 
c.  19.  5.  11.  The  object  of  which  statute  was,  that 
that  which  appears  to  be  the  case  should  be  taken 
really  to  be  so  against  him  who  allows  such  appearances 
to  exist.  Upon  both  grounds^  I  think  that  this  rule  must 
be  discharged. 

HoLROYO  J.  I  am  of  opinion  that  both  the  points 
which  have  been  raised  must  be  decided  against  the 
defendants.     Assuming  it  to  have  been  agreed  between 

Sampson 
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Sampson  and  Gill  that  the  latter  should  make  purchases  1824. 
of  whalebone,  and  in  lieu  of  brokerage,  should  have  one-  T 
third  of  the  profits  arbing  out  of  the  sales,  and  that  he  ogamat 
should  even  bear  a  certain  proportion  of  the  losses,  I  am  of 
opinion  that,  although  such  an  agreement  might  make  Gill 
liable  as  a  partner  to  third  persons,  yet  that  it  did  not  vest 
in  him  any  interest  in  the  whalebone  purchased  with  the 
money  oi  Sampson.  Such  an  agreement  would  not  con- 
vert that  which  was  obtained  by  the  separate  property  of 
Sampson  into  the  joint  property  o(  Sampson  and  GiU.  It 
may  be  collected  from  the  evidence  that  the  latter  did  not 
furnish  any  part  of  the  money  required  to  pay  for  the 
whalebone,  and  that  the  contracts  of  sale  were  made, 
not  in  his  name,  but  in  that  of  Samj^son^  for  Gill  was  to 
act  as  broker  only,  and  to  receive  a  share  of  the  profits 
in  lieu  of  his  brokerage.  The  money  paid  for  the 
whalebone  being  therefore  Sampson*^  separate  property, 
and  the  contracts  being  made  in  his  tiame  as  the  pur- 
chaser, the  property  in  the  things  purchased  would  vest, 
by  virtue  of  the  contracts,  iw  him  alone.  It  has  been 
contended  that  the  legal  effect  of  an  agreement,  to 
allow  to  a  broker  a  share  of  the  profits  of  goods  pur- 
chased by  him,  is  to  vest  in  the  party  entitled  to  that 
proportion  of  the  profits,  the  same  proportion  of  the 
property  purchased,  and  therefore  that,  in  this  case. 
Gill  became  tenant  in  common  or  joint  tenant  as  to  that 
part  of  the  property*  If  Sampson  had  in  terms  agreed 
that  Gill  should  have  that  proportion  of  the  property^ 
itself,  it  would  no  doubt  have  become  die  joint  property 
of  the  two.  But  here  the  agreement  is  wholly  differ- 
ent, and  it  is  perfectly  consistent  with  it  that  Sampsonr 
should  retain  the  entire  interest  in  the  property.  It  may 
have  been  a  reasonable  bargain  that  Gill^  in  lieu  of  » 
£  e  3  brow 
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1824.  brokerage}  which  wae  a  sum  certaii^  should  receive  a 
*  share  of  the  profits,  which  were  contingent  and  uncer- 
tain. But  it  might  be  most  unreasonable  that  in  consider- 
ation of  giving  up  his  brokerage  Gill  should  have  the 
same  proportion  of  the  property  itself,  which  was 
purchased  with  the  funds  of  Sampson.  Gill  would 
thereby  have  a  contr^  over  the  property  itself,  while 
Sampson  continued  the  only  person,  prima  fapie  axid 
ostensibly,  sul^ect  to  all  liabilities  accruing  in  respect  of 
it.  It  would,  therefore,  be  contrary  to  the  intention  of 
the  parties,  to  construe  such  an  agreement  to  have  the 
effect  of  giving  to  the  party,  entitled  to  share  in  the 
profits,  any  interest  in  the  property  itsel£  It  may,  in- 
deed, by  a  general  rule  of  law,  founded  upon  reasons 
of  policy,  render  him  liable,  as  a  partner,  to  third  per- 
sons. But  the  power  over  the  property  in  this  case 
remains,  as  it  was  before  the  money  was  converted  into 
goods,  in  the  purchaser.  I  am  also  of  opinion,  that  if 
GiU  was  a  partner  he  was  a  secret  partner  only,  and  if 
so,  then  he^  being  owner  of  part  of  the  whalebone^  and 
of  the  bill  which  was  given  in  payment  for  a  parcel  of 
suph  whalebone,  suffered  Sanyaison  to  appear  to  the  world 
4s  the  owner  of  the  whole.  The  latter  continued  in 
possession  of  the  bill  down  to  the  time  of  his  act  pf 
bankruptcy*  It  was,  therefore^  in  his  order  and  flispo- 
sition,  with  the  consent  of  the  true  owner,  witbiii  the 
meaning  of  the  statute  of  James.  For  these  reasons  I  am 
of  opinion  that  this  rule  ought  to  be  discharged. 

Best  J.  There  are  two  questions  ia  this  cas%  the 
first  is  whether  Sampsor^and  Gill  had  a  joint  interest  in 
die  whalebone,  a^d  assuming  that  they  had^  then  the 
second  question  is,  whether  that  part  of  the  property 

which 
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which  6Ul  had  in  tbk  bill  of  lEratchangc  was  not  in  the  1824. 
posaeasibn^  order,  and  ditposition  of  the  bankrupt  at  the 
time  of  the  act  of  bankruptcy,  with  the  coneent  of  the 
true  owne#,  within  the  meaning  of  the  statute  21  JaCk  1. 
c.  19;  i^  1  i.  Now,  upon  the  first  question,  I  itu  cleitrljr 
of  bpiiuoQ  tUfiU;  GUI  had  nbt  any  joint  interest  in  this 
prq^erty.  The  question  is  not  whether  he  is  liAble  to 
third  persons,  as  a  pafiner,  but  whether  he  had  sucli 
joint  interesti  There  are  many  cases  where  a  persnti 
may  be  liable  to  third  persons  as  a  partner^  ahd'yet 
not  have  any  interest  ixi  the  ptopetty^  Thos^  n  peir- 
son  who  retires  from  a  house  of  trade  and  suilers 
his  name  to  continue  In  the  Artn^  after  he  has  ceased 
to  be  an  actual  partnei^  is  liable  to  the  worid  as  a 
partner^  although  the  property  belongs  entirely  to  other 
persons.  It  has  been  urged  that  this  may  be  Con- 
sidered as  a  question  between  Sampson  and  QiU^  if  ho 
bankrv^cy  had  intervened.  If  the  former,  in  such 
a  caie^  had  broug^  an  aetion  for  the  balance  of  the 
proceeds  of  the  bill,  be  might  hate  reeorered,  tttt 
it  19  clear  that  QUI  bad  no  shiire  ill  the  property: 
The  person  fiimisbh^  the  eapiialy  and  making  him- 
sdf  responsible  for  the  debts  arising  out  of  tlie  ad- 
venture^ was  surely  eniided  to  the  controt  over  the 
proceeds.  Ail  the  evidence  sbe#s  that  (Sill  was  to 
act  merely  as  broker,  and  not  to  appear  as  a  partner ; 
he,  tbereibrey  would  not  be  liable  to  the  engagements 
entered  into  in  the  course  of  the  transaction.  It  is 
quite  clear,  therefore,  that  the  property  belonged  to 
Sampson ;  the  bill  was  his,  and  he  paid  it  into  the  hands 
of  the  defendants,  and  if  that  ^  so  then  be  alone  had 
a  right  to  receive  the  proceeds  from  them.  But  sup- 
E  e  4  posing 
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1 824.  posiqg  Sanqfson  and  Gill  to  have  been  partners,  the 
latter  was  clearly  a  secret  partner ;  and  in  E^  parte 
Gilpin  we  decided,  that  the  statute  21  Jac.  1.  e.l9.  s.  11. 
applied  to  a  secret  partner,  who  permitted  his  share  of 
the  partnership  property  to  continue  in  the  possession 
of  the  bankrupt  up  to  the  time  of  his  bankruptcy.  We 
could  not  have  certified  as  we  did  in  that  case  unless  we 
had  thought  that  the  case  of  Coldwell  v^  Gregory  could 
not  be  supported.  I  was  fortified  in  that  opinion  by 
that  of  the  Lord  Chancellor,  in  Ex  parte  Dtfster.  In* 
dependently  of  that  authority  I  think  that  the  decision 
in  Caldwell  v.  Gregory  cannot  be  supported  without 
repealing  the  statute,  which  contains  no  exception  in 
favour  of  secret  partners.  I  cannot,  indeed,  readily 
conceive  any  case  more  completely  within  the  mischief 
which  the  enactment  was  intended  to  remedy.  For  if 
a  secret  partnership  could  be  set  up  as  an  answer  to 
assignees  claiming  property  which  had  been  left  in  the 
order  and  disposition  of  the  bankrupt,'  as  apparent 
owner ;  enormous  debts,  unconnected  with  the  partner- 
ship  business,  might  be  contracted  upon  the  credit 
gained  by  the  possession  of  property,  which  a  person 
wholly  unknown  to  the  creditors  might  claim,  to  the 
exclusion  of  their  just  demands.  I  therefore  entirely 
concur  in  thinking  that  there  is  no  ground  for  a  new 
trial. 

Rule  discharged* 
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Cash  and  Goodwin,  Assignees  of  Packwood,  a 
Bankrupt,  against  Edward  Young. 

'PROVER  for  a  quantity  of  carpet.     The  first  count  Where  J. 

was  on  the  possession  of  •  the  bankrupt,  and  the  a  trader  who 
conyersion   was  laid    brfore  the  bankruptcy;    second  comSttbd*/ 
count,  on  the  possession  of  the  assignees.     Plea,  ge-  J^^^^" 
neral  issue.     At  the  trial   before  AHH^t  C.  J.,  at  the  S^i^'^jf ^. 
last  London  sittings  in  Trinify  term,  it  iq)peared,  that  ^ti^^I^^ 
Paekmoodj  who  kept  a   shop  at  Radcligi-highway  {a),  rupuj:  Held, 
committed  an  act  of  bankruptcy  on  the  13th  of  De^  neesuDdera 


cembetj   1822,  whereupon  a  commission  issued,    dated  issued  against 
the  9th  of  Jam^^,  1823,  and  an  assignment  was  made  could  not'main- 
to  the  plaintiffs  on  the  1st  otFebrmry,  1823.     On  the  S^^^Sl^Sj 
24th  o( December,  1822,  the  defendant's  wife  went  to  the  J^^^j^*^ 
bankrupt's  shop,  and  ordered  the  goods  in  question,  ^^^  *^-  ^ 
which  were  sent  home  to  the  defendant's  house,  and  they 
were  jpaid  for  a  few  days  afterwards,  the  shop  of  the 
bankrupt  being  still  kept  open.  The  plaintiffs  demanded 
the  goods  on  the  15th  of  March,   1823.     The  Lord 
Chief  -Justice  left  it  to  the  jury  to  say,  whether  the 
goods  were  bought  and  paid  for,  bonA  fide  in  the  ordi- 
nary course  of  trade,  directing  them,  if  that  was  their 
opinion,  to  find  for  the  defendant,  and  giving  the  plain- 
tiffs leave  to  move  to  enter  a  verdict  for  the  value  of  the 
goods.     The  jury  having  found  for  the  defendant,  a 
rule  was  obtained  in  Mkhaehnas  term,  according  to.  the 
leave  reserved,  against  which 

(a)  This  is  not  within  the  city  of  Loitdmu 
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Campbell  now  shewed  cause.  It  having  been  found 
by  the  Jury  that  the  goods  were  bona  fide  bought  and 
paid  for  in  the  ordinary  course  of  trade,  if  it  be  held, 
that  the  plaintiffi  are  entitled  to  recover,  no  person  can 
with  safety  buy  and  pay  for  goods  any  where  out  of  the 
city  of  London.  The  defendant,  however,  is  clearly 
protected  by  the  equity  of  the  1  Jac  1.  c.  15.  By  the 
fourteenth  section  it  was  provided,  "  that  no  debtor  of 
the  bankrupt  should  be  thereby  endangered  for  the  pay- 
ment of  his  or  her  debt,  truly  and  bona  fide  to  any  such 
bankrupt,  before  such  time  as  he  sliould  understand  or 
know  that  he  was  become  bankrupt.''  Now  the  as- 
signees could  not  have  maintained  an  action  for  goods 
sold  and  delivered.  IBa^la/  J.  Because  they  would 
thereby  have  affirmed  the  sale.  Smith  v.  Hodson.  (a)3 
The  object  of  the  statute  was,  to  put  the  assignees  in 
the  same  situaticw  as  if  payment  had  been  made  to 
themselves.  If  thcgr  eoold  recover  in  this  action,  the 
defendant  would  have  no  remedy  to  recover  back  the 
money  paid  to  the  bankrupt^  and  would»  therefore^  be 
endangered  by  such  payment  made  bona  fide*  There 
is  no  real  distinction  between  sales  before  or  after  an 
act  of  bankruptcy.  At  the  time  when  tlie  payment  was 
made  the  defendant  was  a  debtor  of  the  bankrupt.  The 
l^isiaiure  must  have  contenplatcd  the  nnschief  of  such 
a  case  as  the  present,  and  the  statute  has  always  been 
liberally  conatrned.  In  WiUam  v.  Casey  (a)  it  was  heU 
to  extend  to  an  acoeptanee  for  a  debt  due  to  the  bankr 
rupt.  Kh^  v.  Leiih  (6)  turned  upon  the  fact  of  the 
defendant  having  notke  that  the  bankrupt  was  in  prison* 


(o)  4  7.  it.  211. 


ip)  7r.il.  711. 


(c)  3r.il.l41. 

Coles 
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Coles  V.  Jtobins{cf)  U  exprewly  !n  point  for  this  deCsnd-        1824** 
ant,  and  must  be  overruled)  in  order  to  give  judgment        ' 
for  the  plaintiffii»    In  Hurst  v.  Gwennap  (&),   the  only       againu 
case  remaining  to  be  noticed,  the  goods  had  not  been 
paid  for,  the  statute  therefore  did  not  apply. 

TffMb/^  contr^  The  plaintifi  are  entitled  to  have  a ver<- 
dict  entered  in  their  &vottr.  It  may  be  admitted,  that  a 
hardship  will  in  some  cases  be  the  consequence  of  such  a 
decision ;  but,  notwithstanding  that,  the  C!ourt  must  de- 
cide what  the  law  is,  upon  the  proper  construction  of  the 
several  acts  relating  to  bankrupts.  No  proposition  is  more 
clear,  than  that,  by  relation,  the  assignment  operates  from 
the  first  act  of  bankruptcy  committed  after  the  petidoning 
creditor's  debt  accrued.  That  was  the  case  on  the  earlier 
bankrupt  acts,  without  any  exemptions  whatever.  To 
remedy  the  hardship  arising  from  such  a  state  of  the 
law,  that  relation  has,  to  a  certain  extenl^  been  abridged 
by  subsequait  statutes,  and  the  question  is,  whether 
they  reach  the  present  case.  [^Bin/ley  J.  May  not  the 
bankrupt,  under  such  circumstances,  be  considered  as 
the  agent  for  those  who  may  become  his  assignees.] 
That  must  depend  on  the  statute.  The  only  thing  to 
be  considered  is  whether  the  legal  property  be  or  be  not 
by  relation  in  the  assignees  from  the  time  of  the  act  of 
bankruptcy.  The  argument  for  the  defendant  is  founded 
entirely  on  the  1  Jac.  1.  c.  15.  s»  14. ;  that  section  is  in* 
troduced  by  way  of  proviso,  and  the  words  of  it  are 
<<  no  debtor  of  the  bankrupt  f  in  this  case  defendant 
was  a  debtor  of  the  assignees,  not  of  the  bankrupt, 
IBaylejf  J.  Was  he  not   quodam  modo  debtor  of  the 

(tf)  3  Campb.  18J.  (fi)  2  Starkie,  3W. 
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1824.  bankrupt,  could  not  the  latter  have  sued  him  i(  no  com^ 
'"—^  mission  had  issued  ?]  The  preceding  clause  shews  that 
agaiiut  ^\  debtor  of  the  bankrupt''  means  in  respect  of  a  con- 
tract made  when  the  bankrupt  was  able  to  contract,  and 
the  fourteenth  section  comes  by  way  of  proviso  to  that. 
The  object  of  the  thirteenth  section  was,  to  put  into  the 
hands  of  the  assignees  all  that  would  be  assets  for  the 
payment  of  the  creditors.  [^Abboit  C.  J.  Suppose  a 
promissory  note  had  been  given  to  the  bankrupt  for  the 
price  of  the  goods,  could  the  assignees  have  declared 
upon  it  as  a  note  given  to  themselves ;  they  might  cer- 
tainly have  indorsed  it,  which  shews  that  the  property 
vested  in  them.]  The  1  Jac  1.  c.  15.  s.  14.  was  made 
to  protect  the  payment  of  money  to  the  bankrupt,  and 
did  not  extend  to  the  delivery  of  the  bankrupt's  goods 
to  him  after. his  bankruptcy.  This  appears  from  tlie 
56  6. 3.  c.  137.,  which  was  made  expressly  to  protect 
the  party  making  such  delivery  bonfi  fide  without  notice 
of  the  bankruptcy.  The  21  Jac,  1.  c.  19.  5..  14.,  pro- 
vides that  no  purchaser  for  good  and  valuable  consider- 
ation shall  be  impeached  by  virtue  of  that  act,  or  any 
other  act  theretofore  made,  unless  the  commission  issue 
within  five  years  after  the  act  of  bankruptcy.  *  That 
section  is  by  way  of  proviso  to  the  thirteenth,  and, 
therefore,  must  be  taken  to  apply  to  the  purchasers  of  all 
such  property  as  is  mentioned  in  the  thirteenth.  Nowthat 
includes  ^*  lands,  tenements,  hereditaments,  goods^  chat- 
tdsj  or  other  estate."  If  the  payment  in  this  case  had 
been  protected  by  the  1  Jac.  1.  c.  15.  5.  14.,  the  21  Jac.  1. 
c.  19.  s.  14.  would  have  been  altogether*  unnecessary,  as 
far  as  it  relates  to  <^  goods  and  chattels."  The  legislature 
must  therefore  have  thought  that  it  was  not  protected. 
Here^  then,  the  commission  having  issued  within  fiveyears, 
the  purchaser  is  not  protected ;  that  statute  still  left  honk 

1$  fide 
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dy  was  provided  by  the  46  G.  3.  c,  135.9  which  protected 
all  contracts  or  payments  made  two  months  before  the  againu 
issuing  of  the  commission.  If  the  G>urt  decide  for  the 
defendant  in  this  case,  they  must  hold,  that  the  assignees 
cannot  disaffirm  any  contracts  made  bona  fide  with  the 
bankrupt,  for  the  payment  of  the  money  makes  no  di& 
ference.  Copeland  v.  Steiiu  (a)  [Bayley  J.  That  was 
decided,  on  the  ground,  that  the  transaction  was  an  ad- 
vance of  money,  and  not  the  payment  of  an  antecedent 
debt]  That  was  one  ground,  but  all  the  reasoning  of 
the  Judges  is  in  favour  of  the  present  plainti£&.  Then, 
Hurst  V.  Gwennap  is  expressly  in  point,  for  if  trover 
could  be  maintained,  the  delivery  of  the  goods  must 
have  been  tortious ;  so  here,  if  the  delivery  was  originally 
tortious,  the  subsequent  payment  would  make  no  alter- 
ation. 

Abbott  C.  J.  This  is  certainly  a  case  of  much  im- 
portance, but  considering  the  very  small  number  of  cases 
that  can  be  found  bearing  upon  the  subject,  I  cannot 
help  thinking  that  it  has  been  the  common  opinion*  of 
those  administering  the  bankrupt  laws,  as  well  in  the 
higher  as  the  lower  branches,  that  the  1  Jac.  1.  r.  15. 
5. 14.  did  extend  to  protect  such  a  payment  as  the 
present.  There  can  be  no  doubt  as  to  the  common  ac^- 
ceptation  of  the  expression,  <<  debtor  of  the  bankrupt," 
but  it  has  been  argued,  that  as  this  section  comes  by 
way  of  proviso,  we  must  look  at  the  preceding  section, 
which  gives  a  remedy  to  the  assignees  to  recover  debts, 
&c.  in  these  words,  **  that  the  commissioners  or  the 
greater  part  of  them  shall  have  power  to  grant  or  as- 

(a)  8  r.  R.  199. 
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1824*       ^^ff^i  ^^  otherwise  to  order  or  £spoee  o^  all  or  any  of 
'  '■'■'       the  debts  due,  or  to  be  doe,  to  or  for  the  benefit  of  the 

against  bankrupt,  by  what  person  or  persons  soever,  or  in  what 
manner  or  form  soever,  to  the  use  of  the  creditors.** 
Looking  at  the  two  sections  together,  can  we  say  that 
this  defendant  was  a  debtor  of  the  bankrupt  within  the 
meaning  of  the  act.  1  am  of  opinion  that  we  can.  Fot, 
if  no  commi^ion  had  issued  upon  the  act  of  bankruptcy 
given  in  evidence,  he  might  have  maintained  an  action 
for  the  price  of  the  goods.  Now,  if  A»  may  sue  B.  for 
thd  price  of  the  goods  sold  to  him,  is  it  possible  for  us 
td  say  that  B»  is  not  A*s  debtor  ?  If  we  arc  to  decide 
in  thfs  case  for  the  plaintiffs,  the  mischief  will  be  serious 
indeed ;  for  it  will  have  the  effect  of  making  every  per- 
son buying  any  article  in  a  shop  in  the  city  of  West' 
minder  or  elsewhere,  not  in  market  overt,  arid  paying 
for  it  immediately,  liable  to  pay  a  second  time.  The 
clause  in  question  must  be  considered  as  a  remedial  enact- 
ment, we  should  therefore,  if  possible,  so  construe  it  as 
to  remedy  the  mischief  pointed  out.  I  was  certainly 
mnch  struck  with  the  atgument,  that  the  21  Jac.  1.  c.  19. 
5. 14.,  coming  by  way  of  proviso  to  the  thirteenth  section, 
extended  to  the  purchase  of  goods  and  chattels.  But 
in  the  thirteenth  section,  they  are  mentioned  in  com-  . 
pany  with  ^<  lands,  tenements,  and  hereditaments,"  and 
the  enumeration  concludes  with  "  other  estate."  That 
section  also  spealcs  of  their  being  conveyed  on  condition 
of  repayment  of  money  advanced,  and  it  enables  the 
commissioners  to  repay  the  money  and  have  back  the 
^tate,  Stc  And  therefore,  although  the  words  <*  goods 
and  chattels"  are  there  inserted,  the  section  more  pro- 
perly applies  to  "  real  estate,"  and  being  followed  by 
"  other  estate,"  it  is  probable  that  they  were  inaccurately 
used  to  denote  terms  for  years,  rather  than  moveable 
17  goods. 
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goods.    Our  construction  in  this  case  does  not  render       1824. 

unnecessary  that  section  as  to  real  property*  The  466. 5«       

c»135.  is  expiwssed  in  such  general  terms,  that  no  ar-  agamsi 
gtiment  can,  with  any  certainty,  be  founded  upon  it 
Upon  the  whole,  then,  it  seems  that  this  is  not  a  con- 
strained or  forced  interpretation  of  the  1  Jac.  1.  c.\6. 
s.  14.,  and  it  agrees  with  the  case  oi  Coles  v.  Bobins.  I 
am  therefore  of  opinion,  that  the  verdict  was  properly 
found  for  the  defendant. 


Bayijbt  J.  I  think  that  the  payment  in  dispute  is  pro- 
tected by  the  1  Jac.  1.  c.  15.  s.  14. ;  and  that  the  assignees 
cannot  mainlain  trover,  without  at  least  tendering  back 
the  money  paid.  There  is  no  doubt  that,  generally  speak- 
ing the  asa^nees  are  entitled  to  all  the  property  of  the 
bankrupt  at  the  time  of  the  act  of  bankraptcy,  and  may 
disaflbrm  all  acts  done  by  the  bankrupt^  unless  prevented 
by  some  poeilive  enactment.  But  if  that  were  the  rule 
without  exception,  much  injustice  would  be  worked.  Until 
the  1  Jac.  1.  c.  15.  was  passed,  the  lapse  of  time  gave  no 
pnotaction^  and  although  the  bankrupt  went  on  to  tf&de 
for  any  length  of  time  after  he  had  committed  an  act 
of  bankruptcy,  no  payments  to  him  were  protected,  un- 
less made  in  respect  of  sales  in  market  overt*  There  is 
a  well  known  maxim,  *^  vigilantibuft  jura  subvemunt,'' 
and  tfaercfeee,  when  an  act  of  bankruptcy  has  been  com- 
mitted,  the  creditors  should  as  soon  as  possible  sue  out 
a  commission;  but  if  they  might  take  awarjr  goods  after- 
wanls  sold  by  the  bankrupt  and  paid  for,  and  so-  obtun 
both  the  goods  and  the  money,  it  would  be  their  mterest 
to  pos^ne  their  proceedings.  Then  does  the  statute 
apply  to  this.  The  words  of  the  thirteenth  section  are 
applicable,  as  well  to  goodft  sold  after,  as  to  those  sold 
before  an  act  of  bankruptcy.  It  must  therefore  be  con- 
strued 
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1 824.        strued  to  extend  to  debts  due  upon  all  such  sales,  and  the 


Cash 


.meaning  of  the  fourteenth  section  (that  being  by  way  of 
against  proviso  to  the  whole  of  the  thirteenth,)  must  be  equally 
extensive.  Was  then  the  defendant  a  debtor  of  the 
bankrupt  ?  The  latter  might  have  sued  him,  and  under 
such  circumstances  he  bond  fide  pays  the  debt.  Even 
if  he  could  prove  under  the  commission^  or  bring  an 
action  against  the  bankrupt  for  the  money  paid,  still  iie 
would  be  endangered  for  the  payment,  and.the.statute 
says  he  shall  not  be  endangered.  In  Hurst  v.  Gwennap 
'.there  was  no  payment,  and  therefore  no  question  could 
arise  upon  the  meaning  of  this  proviso ;  and  in  Ccpeland 
v.  Stein^  the  factor  advancing  money  did  not  do  that  as 
a  debtor  of  the  bankrupt,  but  as  a  mere  lender  of  money. 
«Tbe  &ct8  of. Coles  v.  Robins  are  not  to  be  distinguished 
from  the  present.  .  I  am  therefore  of  opinion  upon  that 
authority,  and  upon  the  reason  of  the  thing,  that.^is 
rule  for  entering  a  verdict  for  the  plaintiffi  must  be 
discharged. 

HoLROYD  J.  I  am  of  opinion  that  this  action  is  not 
maintainable  by  the  assignees  of  the  bankrupt;  the 
defendant  being  protected  by  the  U.  1.  c.l5.  ;•  14., 
notwithstanding  the  sale  of  the  goods  was  subsequent  to 
a  secret  act  of  bankruptcy.  The  thirteenth  section  of 
that  act  conveyed  to  the  assignees  by  assignment,  the 
gooils  sold,  if  they  chose  to  claim  them,  or  the  price,  as 
for  goods  sold  by  the  bankrupt  in  his  own  right,  not  as 
for  goods  sold  by  him  as  their  agent.  If  that  section 
extends  to  the  present  case,  the  proviso  also  clearly  ex- 
tends to  it ;  for  that  protects  persons  making  pajmients 
in  respect  of  any  ground  of  action  included  in  the  for- 
mer section.     The  case  of  Coles  v.  Robins  is  directly  in 

point. 


Cami 
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pdnt,  and,  in  my  judgment,  it  was  there  rightly  held,  1624, 
that  the  statute  should  be  liberally  construed.  This  is 
within  the  words  and  spirit  of  the  act,  and  also  within 
the  mischief  intended  to  be  remedied.  If  such  a  pay- 
ment as  the  present  had  not  been  protected  then  until 
the  passing  of  the  2lJ.  J.  c.  19.,  whatever  period  of  time 
eliqpsed  between  an  act  of  bankruptqr  and  the  issuing 
(^  a  commission,  the  assignees  might  have  claimed  all 
goods  sold  by  the  bankrupt  during  that  period,  although 
paid  for;  and  so  have  had  the  benefit  both  of  the  goods 
and  the  m<mey.  And  after  that  statute,  they  would  still 
have  had  a  similar  power  whenever  a  commission  issued 
within  five  years  after  the  act  of  bankruptcy,  until  that 
was  further  limited  by  the  46  6. 3.  c.  135.  But  before 
the  issuing  of  a  commission,  the  bankrupt  might  have 
sued  thb  defendant ;  the  latter,  ther^fore^  in  paying  the 
money»  only  did  that  which  the  law  would  have  com- 
pelled him  to  do.  Being  by  law  compellable  to  pay» 
the  payment  did  not  make  him  a  wrong-doer,  and  he 
is  protected  by  the  1  J.  1.  c.  15.  There  are  cases  in 
which  it  has  been  held  that  the  property  does  not  vest 
abfiolately  in  the  assignees  for  all  purposes,  but  that  the 
bankrupt  remains  quodam  modo  the  owner,  (a)  For 
these  reasons  I  agr^  that  this  rule  must  be  discharged.  (6) 

Rule  discharged,  {c) 

(a)  AaUey  v.  Xetf,  ST&fv  1207. 

\h)  See  Snmdenm  ▼.  Gf«u»  SStark.N.P. C 79.     Scmble,  coatrlu 

(e)  JM 1.  WM  tiuiag  at  Ni«  Friiiau 
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William  Thompson,  John  Armstrong,  and 
Richard  Thompson  against  Thomas  Giles, 
Samuel  Gregson,  and  John  Charnley,  As- 
signees of  the  Estate  and  Effects  of  Alex- 
ander Andrade  and  Thomas  Worswick, 
Bankrupts. 

A  customer  H  ^HIS  was  an  action  of  trover,  brought  by  the  plaintif!s 

habit  of  indoii-  to  Fecover  the  value  of  certain  bills  of  exchange  stated 

intohisbuker?  ^"d  set  forth  in  the  declaration.     At  the  trial  before 

dI^fwWdi?if  ^^^  C.  J.,  at  the  Summer  assizes  for  Lancaster,  1822, 

^^S^^  a  verdict  was  found  for  the  plaintifls  for  25392.,  subject 

entered  (m  to  the  opinion  of  the  Court  upon  the  following  case, 

credit,  to  the  The  plaintiffi  were  partners  under  the  firm  of  William 

fuU  amounty 

and  he  was        T^ompsofi  and  Co.,  in  a  silk  manufactory  near  Lancaster^ 

then  at  liberty  ,    ^  «     :■  i  i       i  • 

to  draw  for  and  for  many  years  past  had  kept  a  bankmg  account 
by  cb^kT on  ^'th  Thomas  JVorstoickt  Sons  and  Co.  being  the  firm  in 
l!l!L^i.'w?**  which  Alexander  Andrade  and  Thomas  Worswick  car- 

rastomer  was 

cbaiged  with      jpjgj  ^^  ^jj^jj.  business  of  bankers  prior  to  their  failure. 

interest  upon  ^ 

all  cash-pay-      The  defendants  were'  the  assi»mees  of  Alexander  An^ 

menu  to  him  ^ 

from  Uie  time  drcLde  and  Tfiomas  Worswick,  duly  chosen  under  a  com« 
and  upon  all  mission  of  bankrupt  which  issued  on  the  15th  February, 
bills  from  the  1822.  The  bills  of  exchange  which  were  the  subject 
wm dueand*^  of  the  action,  were  received  by  the  bankrupts  as  such 
credit  (Winter-  bankers .  prior  to  their  bankruptcy,  on  the  account  of 
****d  ^to^     the  plaintifis,  and  were  entered  in  the  account  in  manner 

bank  from  the 

time  of  the  payments  and  upon  bills  paid  in  from  the  time  when  the  aiuount  of  them  was  re- 
ceived. The  bankers  paid  away  such  bills  to  their  customecs  as  they  thought  fit.  The  bankers 
having  become  bankrupts,  it  was  held,  that  the  customer  might  maintain  trover  against  their 
assignees  for  bills  paid  in  by  him,  iind  remaining  in  specie  in  their  hands,  the  cash  balance, 
ibdepend«pUy  of  tiM  billii  being  in  fiivour  of  the  custcmcr  at  the  time  of  the  bankruptcy. 

'  *  ^  hereinafter 
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Iiereinafler  mentioned.  They  remamed  in  the  bankers* 
hands  till  their  bankruptcy,  when  they  were  taken  pos- 
session of  by  the  defendants  as  assignees,  and  converted 
to  their  own  use.  The  account  of  the  plaintifi  with 
the  firm  of  Tkomas  fVorswick^  Sons,  and  Co.  had  con- 
tinued for  many  years,  and  was  kept  in  following  form 
in  the  pass-book  or  banking-book,  and  it  was  the 
course  of  dealing  of  the  bank  to  keep  the  accounts  in 
this  form. 


42$ 


1824. 

TNourtov 
Glim. 


Meitn.  W,  Tfiimpnn  tad  Co.  in  Aecount  with  T.  IKortwiek,  Jone$, 

and  Co. 

Dr.  Cr. 


I8il. 

£ 

s* 

</. 

1881. 

£ 

u 

(/. 

Ju  y  4 

To  bank 

-      80 

0 

0 

July  1. 

By  balanee 

I3O0 

0 

0 

5. 

To  draft 

•    100 

0 

0 

2. 

bilb     - 

750 

0 

0 

At  the  end  of  erery  half  year  an  account  was  sent  into 
ilie  plaintifis  from  the  bankers.  In  the  account  at 
ChristmaSylBm^  and  also  in  the  pass-lxx^,  a  bill  for 
6S9A  165^  one  of  those  in  question  in  the  action,  was 
included,  being  one  of  several  bills  paid  in  on  the  10th 
December^  1821,  and  it  formed  part  of  the  cash  balance  of 
941/.  2f.  bdLy  therein  stated  to  be  due  to  the  plaintiiTs.^ 
The  mode  of  keeping  the  account  with  the  plaintiflb 
and  otlicr  customers  of  the  bank  was  this.  When  the 
customer  paid  bills  into  the  bank,  such  as  the  bankers  apr 
proved  of,  they  were  never  written  short,  but  entered  on 
the  day  they  were  pud  in  in  the  pass*book,  and  also  in  the 
books  of  the  bank,  to  the  credit  of  the  customer,  in  die 
form  above  stated,  and  after  such  entry  the  customer  was 
at  liberty  to  draw  to  the  full  amount,  appearing  to  his 
credit,  by  checks  on  the  bank.  Bills  disapproved  of 
Ff2  were 


TnoimoN 
agabut 

GlLlf. 
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1824.  were  not  so  entered,  but  were  sometimes  retaxned,  some- 
times deposited  till  due.  All  bills  so  entered,  whether 
made  specially  payable  to  the  customer  or  not,  w^re  in- 
dorsed by  him,  or  if  for  any  private  reasons  be  did  not 
wish  his  napie  to  appear  on  the  bills,  a  letter  was  given 
to  the  bank,  acknowledging  himself  to  be  equally  liable 
as  if  he  had  indorsed.  An  interest  account  was  kept, 
not  in  the  pass-book  but  in  the  bank-books,  in  which 
the  customer  was  debited  with  interest,  on  each  cash 
payment  to  him,  from  the  date  of  the  payment,  and  on 
each  payment  in  bills  from  the  period  when  .the  bills 
were  due  and  paid;  and  on  the  other  hand  he  had 
credit  for  interest  from  the  date  of  each  cash  payment 
by  him,  and  from  the  period  when  each  bill  paid-in  by 
him  became  due  and  was  paid.  As  the  accounts  were 
balanced  half  yearly,  if  a  bill  was  paid  in  which  did  not 
become  due  before  the  end  of  the  half  year,  the  customer 
was  debited  with  the  interest  up  to  the  time  when  the 
bill  was  due.  The  balance  only  of  the  interest  was 
entered  in  the  passrbook,  and  this  was  the  usual  mode 
of  keeping  an  interest  account.  If  only  the  undue  bills 
paid  in  by  the  plaintiffs  were  taken  out  of  the  account, 
made  up  to  the  31st  December^  the  plaintifis'  account 
would  at  that  date  appear  to  be  overdrawn ;  but  some 
of  the  payments  made  by  the  bankers  to  the  plaintiflb, 
were  made  in  bills  payable  at  future  times,  and  some  of 
these  also  were  undue  on  the  31st  December ;  and  if  all 
the  undue  bills  on  both  sides  had  been  taken  out  of  the 
account,  made  up  to  the  3l6t  December j  ^e  plaintiA 
would  have  been  made  creditors  on  that  account.  At 
the  period  pf  the  bankruptcy,  the  cash  bdaDce  was  in 
the  fiivouir  of  the  plaintiffs,  exclusive  of  the  bills  io 
questien.  It  was  proved  to  be  4he  constant  nsage  and 
course  of  dealing  of  this  bank,  and  of  others  in  the 

county 


Th 

rngmui 
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oounty  of  Lancaster^  to  use  bilk  so  paid  in  by  paying  1824. 
than  away  to  their  customers  as  they  thought  fit 
The  bank  of  Warsmick  and  Co.  were  in  the  habit  of 
paying  away  such  bills  to  their  customers  almost  every 
day  and  hour,  and  to  the  amount  of  many  thousands 
eveiy  week ;  and  the  circulation  of  the  town  iXhancaster 
and  the  county  at  large  was  conducted  in  a  great  mea- 
sure by  bills  so  paid  in,  and  afterwards  paid  away  by 
the  bankers;  and  if  that  had  not  been  done,  each  bank 
would  have  required  an  immense  unemployed  capital  of 
bank  notes,  or  have  been  obliged  to  draw  on  their  corres- 
pondents in  Londonj  and  thereby  considerably  increased 
their  expences.  This  proof  was  objected  to  by  the 
plaintift'  counsel,  but  was  received,  subject  to  the 
opinion  of  the  Court  as  to  its  admissibility.  No  direct 
proof  was  given  that  the  plaintiflii  were  acquainted  with 
this  practice ;  and  the  plaintifis  never  received  any  thing 
from  the  bankers  but  cash  notes  and  bills  drawn  by  the 
bankers  upon  their  London  agents. 

F.  PdUod^  for  the  plaintift.  The  bills  sought  to  be 
recovered  in  this  action  were  entered  as  bills  and  not 
as  cash  to  the  credit  of  the  plaintifis;  they  remained  in 
specie  in  the  hands  of  the  bankers  at  the  time  when  they 
became  bankrupts,  and  may  therefore  clearly  be  claimed 
by  the  pUntifis.  A  banker  is  a  fiictor  for  money*  That 
was  established  by  Giles  v.  Perkins  (a),  which  was  after- 
wards acted  upon  in  Hughes  v.  Spooner^  (b)  tried  befoie 
Besi  J.  at  JVanmdk.  From  that  time  this  has  been 
universally  considered  as  the  law,  and  the  commercial 
world  havje  been  governed  by  it.  That  alone  would  be 
sufficient  to  make  the  Court  pause  before  they  over*- 

,      (a}  9  JSaa,  1 2.  (ft)  Not  nporicd. 

F  f  3  turned 
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1824.       turned  the  decision*  even  if  the  propriety  of  it  'wen 


TllOMrsO!! 


not  apparent,  but  it  is,  in  fact,  supported  by  a  scries  of 
ajtirin*i  earlier  cases,  Ex  parte  Dumas  (a),  Zinck  v.  Walker.  (&) 
In  Bolton  v.  Puller  (c),  the  same  rule  was  recog- 
nised as  law,  and  that  case  proceeded  entirely  on  the 
ground,  that  the  banker  had  negotiated  the  bills.  The 
reason  for  holding,  that  bills  in  the  hands  of  a  banker 
do  not  pass  to  his  assignees,  is  explained  hyBuUeri. 
in  Btysoti  v«  Wylie  ((/},  where  he  observes,  that  by  the 
course  of  trade  bankers  and  factors  have  the  goods  of 
other  people  in  their  possession,  and  therefore  it  does 
not  hold  out  a  false  credit  to  the  world. 

Parke  contra.  This  is  merely  a  question  of  &ct,  and 
not  of  law.  It  is  perfectly  clear,  that  where  a  banker, 
employed  as  an  agent  to  receive  bills  when  due,  becomes 
bankrupt,  having  the  bills  entrusted  to  him  remaining 
In  specie  in  his  hands,  they  continue  the  property  of 
the  customer,  and  do  not  pass  to  the  assignees.  But 
if,  on  the  other  hand,  bills  are  remitted  to  him  on 
the  general  account,  and  are  not  distinguished  from 
the  cash  items,  then  they  cannot  be  reclaimed  by  the 
customer.  Ex  parte  Oursd  (tf).  Ex  parte  Serjeant  {f\ 
Ex  parte  Pease  (g).  Ex  parte  Wakefield  Bank  {h)  were 
mere  applications  of  this  rule  of  law  to  the  facts  of 
those  cases.  If  the  relation  of  principal  and  agent 
subsisted  between  these  plaintiff  and  the  bankrupts* 
then  the  former  must  recover,  but  if  that  of  debtor  and 
creditor  then  they  have  no  right  of  action.  [Hdra/yd  J. 
If  the  relation  of  debtor  and  creditor  subsisted,  the, 

(a)  1  Jtk.  Q32.     2Ve$.9ttu  582.  S.  C  (b)  8  Bl.  1154. 

(c)  1j9.4P.559. 

(d)  In  a  note  tm  lAngham  ▼.  ^ggs,  1  £,^  P,  822. 

(r)  Jmb.  397.  (/)  I  ^ose,  150.  (g)  1  J?osr,  S40. 

(;i)  li?o<f,  24J. 

customer 
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coftozner  niigbt  have.sued  the  banker  for  the  amldunt       1824. 
of  the  bills,  as  soon  as  they  were  entered  to  bis  credit.]      ^ 

,  Thomwok 

It  is  to  be  inferred  from  the  mode  of  dealioff*  that  the        o^vtm 

GlLKf. 

customer  was  immediately  entitled  to  draw  for  cash  to 
the  amount  of  the  bills.  Then  it  is  found  that  the 
bankers  in  the  cpuuty  of  Lancaster^  and  particularly 
the  bankrupts,  were  in  the  habit  of  uising  the  bills,  paid 
in  as  their  own ;  opd  that  practice  being  well  known^ 
it  must  be  presunoed  that  the  plaintiSs  assented  to  it,  as 
tliey  never  gave  any  directions  to  the  contrary. .  Unless 
the  custom  was  such  as  to  authorize  the  using,  of  the 
bills,  the  bankers  would  be  liable  to  the  penalties  imposed 
by  52  6.  S.  c.  6Z.  which  enacted  that  bankers  and  others, 
applying  to  their  own  use  bills  and  other  property  de- 
posited with  them,  under  certain  circumstances,  and  for 
certain  purposes,  shall  be  deemed  guilty  of  a  misdemea^ 
nor,  and  be  transported  for  fourteen  years,  or  receive 
such  other  punishment  allowed  by  law  in  cases  of  mis- 
demeanor, as  the  court  before  whom  the  party  is  tried 
^hall  adjudge.  Yet  it  could  never  be  said  tliat  the. acts 
of  the  bankrupts  in  this  case  were  within  the  mean- 
ii^  of  that  statute.  [Barley  J.  If  they  disposed  of  the 
bills  in  the  manner  stated,  knowing  themselves  to  be  on 
the  eve  of  a  bankruptcy,  they  would  not,  I  think,  be  free 
fram  danger.]  There  was  also  evidence  of  a  mode,  of  deal- 
ing, wboi  the  bankers  did  not  choose  to  treat  the  bills 
88  cash,  diiferent  from  that  adopted  with  respect  to.  the 
bills,  in  question,  wjiich  confirms  the  idea  that  they  were 
treated  as  cash.  GUes  v.  Perkins  is  certainly  an  authority 
for  these  plaintifis,  if  that,  is  to  be  taken  as  deciding,  as 
ian  abstract  pi^oposition  of  law,  that  a  banker  is  always 
to  be  considered  as  an  agent.  It ,  has  not,  however, 
been  so.  construed,  for  the  most  important  decisions  on 
the  point  have  arisen  since;  .an(j  the  Lord  Cluincelloi 
^  Ff4  in 


Tbommon 
Giufc. 
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1824.  in  them  has  taken  great  pains  to  ascertain  finom  the 
evidence  what  bargain  was  in  each  case  raade  between 
the  {Murties.  Ex  parte  SerjemU^  £r  parte  Pease.  The 
court  in  this  case  are  placed  in  the  situation  of  a 
jury,  and  may,  therefore^  decide  upon  the  fiicts  befixre 
them,  without  feeling  bound  by  fiMrmer  dedsiatts.  [Ary* 
&y  J.  In  Giles  v.  Perkim  it  was  found  that  the  biUs 
wa«  entered  as  cash.]  Here  one  bill  for  689^  was  eer* 
tainly  treated  as  cash ;  it  was  in  effect  discounted,  for 
in  the  half  yearly  account  the  customer  was  chaiged 
with  interest,  and  made  no  objection.  But  supposing 
the  bankers  to  have  been  agents  only,  still,  if  they  had 
had  the  assent  of  the  customer,  that  they  should  use  the 
bills  as  they  pleased,  they  were  in  tlieir  order  and  di^ 
position,  and  passed  to  their  assignees  under  the  21  J.  L 
€.  19.  s.  1 1.,  the  bankrupts  not  being  fectors  within  the 
meaning  of  the  exception  in  that  statute. 

BatubtJ.  I  ^uite  agree  with  the  observation,  that  this 
js  rather  a  question  of  &ct  than  of  law.  But  if  the  circum- 
stances are  such  as  enable  us  to  say,  without  difficulty, 
what  ought  to  be  tlie  verdict  of  a  jury  upon  them*  we 
are  at  liberty  to  decide  the  questbn,  when  thus  brought 
before  us  in  a  special  case^  although  ia  a  special  verdict 
all  the  fiicts  must  be  found.  It  has  been  argued  for  the 
defendants,  that  we  must  infer  an  agreement  Co  have 
been  made  between  the  banker  and  his  customer,  that 
as  soon  as  bills  reached  the  hands  of  the  former,  the 
property  should  be  changed.  Undoubtedly,  if  there 
were  any  such  bargain,  the  defendants  woul4  be  entitled 
to  our  judgment;  but  if  there  be  no  such  bar^pin,  then 
the  case  of  customer  and  banker  resembles  that  of  prin- 
cipal and  factor,  and  the  bills  remaining  in  specie  in  the 
bankers  hands  wiU,  notwithstanding  the  banki*nptcy, 

^  continue 
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continue  the  property  of  the  customer.  ScM  v.  &r-  18^4. 
man  (a)  and  JBSoton  v.  Puller  establish  that  as  a  general  rule. 
That  being  so^  is  it  probable  that  such  a  bargain  as  that 
si^^gested  would  be  made?  What  benefit  would  the 
customer  derive  from  having  the  bills  considered  as  the 
pnopenty  of  the  banker  ?  In  the  absence  of  any  valuable 
odbsiddradoni  it  seeibs  to  me  that  it  would  be  very  un- 
reasonable in  a  banker 'to  ask^  and  very  imprudent  in 
a  customer  to  accede  to  such  terms.  I  should  not, 
therefore,  be  duposed  lightly  to  infer  such  a  contract. 
But  it  is  said,  that  it  must  be  inferred  from  the  course 
of  deidflQg  between  the  parties,  and  from  the  usage  of 
the  bankrupts,  and  other  bankers  in  the  county  ofLan- 
easier.  It  appears,  however,  that  the  bilb  were  not 
entered  as  cash,  but  as  bills,  and  although  the  amount 
was  carried  into  the  cash  column,  it  does  not  follow  that 
the  customer  assented  to  their  being  considered  as  cash. 
It  is  only  an  undertaking  on  the  part  of  the  banker  to 
answer  drafts  in  advance  to  the  amount  of  the  bills  so 
CQtiered.  By  indorsing  the  bills  paid  in,  or  by  giving 
a  guarantee  when  he  did  not  choose  to  indorse^  the 
customer  might  enable  the  banker  to  negodate  the  Mils, 
and  a  bona  fide  bolder  might  have  a  right  to  retain 
them.  But  the  banker  could  only  be  justified  in  nego* 
tiating  them  when  that  was  r^idered  a  reasonable 
oMrse  by  the  state  of  the  customer's  account  The 
caae^  indeed,  states  it  to  have  been  the  custom  of  bankers 
in  file  county  d[  Lanauier  to  use  bilk  paid  in  by  their 
4»tDmers^  but  it  does  not  state  that  they  so  used  them 
as  thrir  own,  without  reference  to  the  customer's  ac- 
emmt.    The  cases  arising  out  of  Bdderos^s  bankruptcy, 

(a)  miUhioo. 

which 
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which  have  been  referred  to  (a),  wc^re  not  ordinary  caser 
between  banker  and  customer,  but  between  a  country 
banker  and  a  paid  agent  in  London.  The  Lord  Chancel- 
lor 8o  considered  them,  and  was  therefore  under  the  ne- 
cessity of  examining  the  facts  minutely,  in  order  to  as- 
certain what  was  the  real  bargain.  £r  parte  Seiyeani 
comes  nearer  to  this  than  any  other  case  that  has  been 
citedy  but  still  there  is  a  plain  distinction  between  them. 
There  the  bills  and  cash  were  entered  in  the  running  ao- 
counti  without  distinction,  here  credit  is  given  for  bills^  the 
items  x>B  the  &ce  of  them  appear  not  to  be  cash.  This 
case  is»  therefore,,  much  stronger  for  the  plaintiff  than 
J&r  pari^  Setjeant  was  for  the  petitioner,  yet  even  there 
the  Lord  Chancellor  appears  to  have  thought  that  the 
customer  was  entitled  to  the  bills.  At  all  events  that 
case  shews,  that  even  where  bills  are  entered  as  casb^ 
the  assent  of  the  castomer  to  their  being  so  considered 
must  be  proved,  and  that  the  onus  of  proving  itliek 
an  the  biuiken  Upon  the  whole,  then,  I  am  of  opinion 
that  there  is  no.lbundatibn  for  supposing  that  a  bar- 
gain, had  been  made  enabling  the  banker  to  use  as  his 
own  the  bill^  deposited  wi&'hiib.  That  is  a  bargain  of 
mich  .a  natore  as  ought  not  to  be  presumed  wtthout 
strong  evidence.  An  attempt  was  made  to  shew  that 
one  bill  forr6892^  stands  on  a  di&rent  footing  from,  the 
rest,  because  tfae.discount  of  it  was  taken  into  account 
}n  settling  the  balance  of  interest  at  the  end  of  the  half^ 
year  pieoeding  the  bankruptcy.  But  the  eitpIuiMidn 
ipvea  of  4he  mode  «f  keeping  tke  kiteresl  mseount  rer 
buts.  anyj  infeirence  of  aa  intent  to  discount  that  bill 
which  might  otherwise  have  been  drawn  from  the.  entry 
alluded  to.    The  plaintiffi  ore,  therefor<^  entitled  to  re- 


(a)  Ex  parte  Pease,  Egjtarte  JTah^fitiH  Ba^. 
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cover  the  amount  of  all  those  bills  that  remiuiied  in        1$S4. 
the  bands  of  the  bankers  at  the  time  of  their  bank* 
ruptcy. 


THOxnoir 

agahui 

GlLBS. 


HoLROYD  J.  lam  of  opinion  that  thct  bills  in  question 
did  not,  under  the  circumstances  of  this  case,  become 
the  property  of  the  bankers,  and  that  the  defendants^ 
therefore,  have  not  any  sufficient  answer  to  this  action. 
It  is  perfectly  clear,  as  a  general  rule,  and  indeed  is  not 
disputed  on  the  present  occasion,  that  if  a  customer  pay 
bills  into  a  banker's  hands,  although  it  gives  him  a  right 
to  expect  that  his  drafts  will  be  honoured  to  the  amoont 
of  the  bills  paid  in,  yet  the  property  in  the  bills  is  not 
altered;  they  still  remain  the  property  of  the  customer, 
although  the  banker  may  have  a  lien  to  the  extent  of 
his  advances.    The  defendants  must,  therefore,  sliew 
such  special  circumstfoices  as  will  operate  to  change  the 
property,  and  vest  it  in  the  assignees,  either  as  standing 
in  the  utuation  of  the  bankrupts,  or  by  virtue  of  the 
21  Jac  U  c  19.  s.  11.    There  is  not,  I  think,  sufficient 
stated  in  the  case  to  sustain  either  of  those  positions. 
There  can  be  no  doubt  that  the  bills  were  placed  in  the 
bankers*  liands,  in  order  that  he  might  receive  the  money 
upon  them  when  due^  but  they  were  not  in  his  order 
and  disposition,  and,  therefore,  not  within  the  21  Jlae.  1. 
€.  19.    Can  we  then  say  that  these  bills  have^  either  by 
i^ration  of  law,  or  by  facts  rdsing  a  conclusion  of  law, 
become  the  property  of  the  bankrupt  ?   The  (acts  stated 
would  not  justify  such  a  findii^  by  a  juiy*    In  GOcsv. 
Perkins^  and  the  case  cited,  which  was  tried  before  my 
Brother  Best^  it  was  held,  that  an  entry  of  bills  as  cash 
was  not  of  itself  sufficient  to  convert  the  properly.  The 
full  amount  too  of  the  bills  appears,  in  this  instance,  to 
have  been  entered  in  the  cash  column.      Now  it  is 

hardly 
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1824.       hardly  to  be  supposed,  that  the  bankers  intended  td 
^  debit  themsefves  presently  with  the  whole  snin  that  was 

Thomfioii  '  " 

tigidnu       to  be  received  in  future.     In  order  to  chanoe  the  pro- 

GlLBSb 

perty,  it  must  be  shewn  that  the  bankers  bought  the 
billsy  or  discounted  them,  which  is  indeed  the  same 
thing:  then  the  customer  might  have  immediately  sued 
the  bankers  for  the  price  which  they  agreed  to  give  for 
the  bills,  but  still  ^retained  in  their  hands;  and  if  the 
customer  did  not  indorse  the  bills,  and  they  were  after- 
wards dishonoured,  the  bankers,  under  such  circum- 
stances, would  have  no  remedy  against  him.  Is  there 
sofiicieDt  in  this  case  to  shew  that  the  bills  were  either 
bought  or  disciounted  by  the  bankers,  so  as  to  make  the 
price  the  property  of  the  customer  ?  They  were  entered 
ai^  biib,  not  as  cash,  and  even  if  the  latter  mode  of  entry 
had  been  adopted,  it  would  stiU,  according  to  Giles  v. 
PerkinSf  admit  of  explanation.  In  what  light  does  the 
banker  appear  to  have  considered  them  in  his  hal^early 
aeoount  ?  In  the  pass-book  they  are  entered  at  the  fuH 
amount ;  that  would  not  shew  that  they  were  discounted. 
In  the  interest  account  interest  upon  the  amount  is 
barged  upon  each  bill  until  it  was  actually  paid ;  but 
when  a  bill  is  discounted  the  interest  to  be  deducted  is  - 
calculated  up  to  the  time  when  it  becomes  due^  and  for 
no  longer  period.  This,  then,  is  not  so  strong  a  case  as 
GUe$  V.  Perkins.  An  argument  for  the  defendants  has 
been  founded  on  the  drcumstanee,  that  the  bankers  re- 
quired either  an  indonement  (^  the  bills,  or  a  guarantee  t 
that  was  not  because  they  tock  the  property  in  the  InHs, 
bnt  that  they  might  be  Ale  to  negod$^  them  as  soon 
as  the  customer's  account  rendered  such  a  step  neces- 
sary. This  is  said  to  be  a  question  of  &ct  rather  than 
law.  It  may  be  so,  but  I  think  that  the  facts  proved* 
were  not  sufficient  in  law  to  change  the  property ;   and 

I  doubt 
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I  doul)C  mnch  whether  there  was  sufficieDt  to  enable  a       1824. 
jttry  to  find  that  the  customer  assented  that  the  bills      Thoumom 
should  become  the  property  of  the  banker.     If  that  had        cim 
been  intended  they  would  have  been  enter^  as  cash, 
deducdi^  the  discount.    Upon  the  general  question, 
therefore,  I  think  that  there  must  be  judgment  for  the 
plainti£6|  and  I  am  unable  to  discover  any  real  dis- 
tinction between  the  right  to  the  bill  for  6S9Lf  and  the 
others  remaining' in  the  hands  of  the  bankrupt9  at  the 
time  of  their  bankruptcy. 

Best  J.    I  agree  entirely  with  the  opinion  expressed 
by  my  learned  Brothers  in  this  case.     It  is  perfectly 
clear  that,  if  a  person  places  in  his  bankers'  hands  bills 
not  due,  the  property  continues  in  the  party  paying 
them  in.    If  by  any  accident  they  were  destroyed,  with- 
out the  default  of  the  banker,  the  loss  would  not  fall 
upon  him,  but  upon  the  customer.     As  the  property 
continues  in  the  customer,  and  as  it  is  well  knovm  that 
bankers  receive  bills  as  factors  or  agents,  to  obtain  pay- 
ment of  them  when  due^  they  do  not,  in  case  of  bank- 
ruptcy, pass  to  the  assignees  by  the  21  J.  1.  c.  19.  s.  11. 
Bills  may  be  paid  in  under  such  circumstances  as  would 
furnish  evidence  of  a  transfer  of  the  property;  but  that 
has  been  properly  treated  as  a  question  of  fiu;t.    The 
only  fact  in  this  case  upon  which  the  defendants  can 
rely,  and  which  did  not  exist  in  Giks  v.  PerkinSf  is  the 
custom  prevailing  amongst  the  bankers  in  the  county  of 
Lancaster.      I  much   doubt  whether  evidence  of  thlit 
jOQStom  could  be  received  in  this  case.     The  property  of 
one  person  is  not  to  be  afiected  by  agreements  made 
between  others.    The  only  question  here  was,  how  far 
"die  plaintifi  assented  to  give  the  bankers  an  absolute 
control  over  their  bills.    There  is  not  a  single  expres*- 

sion 
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1 824.        sion  in  the csam  i»  rincir such  amcnt    The  52  6.  S.  c.  (S5. 
-,  ^  furaMnei  c  scrong  argument  against  these  defendaots, 

ogainMi  fer  it  shews  that  the  legislature  thought  it  extremely 
improper  for  bankers  or  others  to  negotiate  bills 
(amongst  other  securities)  entrusted  to  their  care.  I  do 
not  mean  to  say  that  the  bankers  in  this  case  incurred 
any  of  the  penalties  imposed  by  that  act ;  it  is  unneces* 
sary  to  decide  that  point  here;  but  I  would  by  no 
means  advise  persons  in  their  situation  to  take  it  for 
granted  that  they  may  with  impimity  act  in  the  same 
manner. 

Postea  to  the  plaintiflfs. 


BuLKELEY  and  Others  against  Butleb  (ia 
Error), 


Ae*l!ldSJl^  ^  ASSUMPSIT  by  the  first  indorsee  against  the  ao- 
■gtinst  the  «b«  ceptors  of  a  foreign  bill  of  exchange^  drawn  by 

osptor  of  ft  bill 

ofadung^.  J.  Bulkdo^  Slid  Son,  dated  Lisbon^  August  6th,  1816, 

wti  the  iMiyee,  upon  the  defendants  in  London^  payable  to  the  order  of 

prof«l  diat  ft  Edmund  ShanahaUf  and  by  him  indorsed  to  the  plain- 

^f^f^^l^f  tiffs.  -Rea,  general  issue.  At  the  trial  before  DaUas  C.  J. 

k^L^S"^"^'  of  the  Common  Pleas,  at  the  Landofi  sittings  after  ^Dimfy 

wwion  the  bui  term,  1821,  the  defendante  contended,  that  there  was 

in  quecUon,  and 

also  A  letter  of    not  any  evidence  to  shew  that  the  bill  was  indorsed  by 

intraduction» 

(proved  to  be  E.  &,  the  payee.  The  Lord  Chief  Justice  thought  that 
WM  expressed  there  was  evidence  fit  for  the  consideration  of  the  jury, 
peno^n^.^  *  whereupou  the  defendants  tendered  a  bill  of  exceptions. 
triJ^  M  ^s.    '^^  i^'y  ^^^^  *  verdict  for  the  plaintiff  below.    The 

endftltoftn- 

oth*  bill  of  exchabgCt  drawn  by  the  writer  of  that  letter.  The  bearer  of  these  documents, 
after  rsmalning  ten  dajs  U  Cm  during  which  time  hedailj  visited  the  pUintifl^  indoned  tp 
hiss  the  biU  in  question  and  receiTed  vilue  for  it,  and  also  a  letter  of  credit  Held  that  (bis 
waserldenoeof  the^dtfstitjof  thispesaon  widiir.f.  the  pi^ee  of  the  bill,  &e.  iathe#b- 
aeo^  of  any  eridence  in  an$wer^  suiBcient  to  justify  a  verdict  for  ^le  prisintiflT. 

record, 
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record,  when  brought  into  this  court  by  writ  of  error,  1824. 
after  setting  out  the  pleadings  and  continuances,  stated,  bouslbv 
that  on  a  certain  day  the  cause  came  on  to  be  tried, 
and  that  one  W*  Barron  was  produced  and  examined  as 
a  witness  for  the  plaintiff,  and  stated,  that  in  the  month 
of  August^  1816,  he  was  a  clerk  in  the  house  of  the 
plaintiff  at  Cadiz.  That  on  the  10th  of  August  in  the 
same  year,  a  person  calling  himself  Edmund  Shaivahan^ 
came  to  the  plaintiff's  house  at  Cadiz^  and  produced  a 
letter  of  recommendation  (which  was  then  produced  by 
the  witness,  and  read  for  the  plaintiff)  in  consequence  of 
which  the  plaintiff  received  and  entertained  him.  The 
letter  was  as  follows :  '<  Lisbon^  29th  Jtdy^  1818.  Sir, 
this  will  be  handed  to  you  by  Edmund  S/tanahan,  Esq, 
who  in  his  travels  through  Spain  on  commercial  pur- 
suits, will  pass  some  days  at  your  city.^  This  gentleman 
has  been  introduced  to  lis  by  a  very  particular  friend, 
and  we  take  the  liberty  to  recommend  him  to  you,  and 
to  request  that  you  give  him  every  necessitry  information 
to  guide  his  operations,  &c  Signed,  M^Donnellf 
Brothers,  and  Co."  The  witness  further  stated,  that 
he  knew  McDonnell  and  Co.,  and  that  the  lettier  was 
their  hand-writing.  On  cross^examinaition,  he  said  that 
he  knew  the  said  E.S.  then  (when  he  presented  the 
letter)  but  not  before.  Being  further  examined  in  chief^ 
the  bill  declared  upon  bdng  shewn  to  him,  he  said  that 
he  first  saw  it  produced  by  the  person  calling  himself 
BkS^  who  had  been  in  Cadiz  from  the  10th  to  the  19th 
otAagtisij  that  he  had  seen  him  during  that  period  ten 
OF  t«relve  times,  and  ditied  with '  him  at  th^  plaihtiff^s 
h0ase  efety-ddy  betw^^  the  said  10th  and  J9th  of 
At^st :  that  on  the  iSMJi  of  August  the  person  calliqg 
hin(iddrjE«5.produb6d  the  bill,  and  sai4  that  he  had 
com^  froth^  frelm^  \^th  gbods  which  he/hnd  sold  in 
,»   .   .  .  Liiiorfy 
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i  824.  ^      Lisboriy  and  the  produce  of  them  he  had  brought  ia  bilk, 
_  which  he  then  requested  the  plaintiff  to  forward  for  ac* 

««««<  oeptance,  and  that  he  should  probably  require  some  of 
the  money  on  that  day ;  the  said  person,  calling  himself 
E*  &f  left  the  said  bill  unindorsed^  together  with  others, 
with  the  plaintiff,  on  the  19th  o(  Augustf  and  returned 
again  on  the  20th,  and  then  asked  the  plaintiff  to  ne- 
gotiate the  said  bill  on  his  own  account,  and  that  he 
,  should  require  the  money  at  Gibraliars  that  the  said 
person  calling  himself  £.  &  indorsed  the  bill  and  gave 
it  to  the  plaintiff,  who  advanced  to  him  a  sum  of  money 
exceeding  the  amount  of  the  bill,  and  also  gave  him  a 
letter  of  credit  on  GibraUar.  Being  farther  cross-ex- 
amined, the  witness  stated,  that  when  the  said  bill  was 
delivered  to  the  plaintiff  by  £•  5.,  he  also  delivered  an* 
other  bill  for  64(M.,  purporting  to  be  a  bill  drawn  by 
M^DanneU^  Brothers,  and  Co.,  which  the  witness  knew 
to  have  been  subscribed  by  one  of  the  partners  in  that 
firm,  and  that  it  luul  been  refused  payment  on  the 
ground  of  forgery ;  and  that  he  (witness)  knew  nothing 
more  of  the  person  calling  himself  E.  S^  than  that  he 
came  with  the  letter  of  recommendation  above  men- 
tigned,  and  that  he  had  never  seen  him  since  the  said 
20th  day  of  August ;  that  at  the  time  when  the  witness 
first  saw  the  said  bill,  npon  which  the  action  was 
brought,  he  well  knew  the  name,  J.BuUcdeynxiA  Son,  sub- 
scribed to  it  to  be  in  the  hand-writing  of  one  of  that  firm ; 
and  thereupon  no  other  evidence  bdng  adduced  of  the 
person  calling  himself  E.  S.  being  tlie  payee  of  the  said 
bill  in  the  declaration  mentioned,  the  counsd  for  the 
defendant  objected  to  the  evidence  so  given  as  aforesaid 
by  the  said  plaintiff,  in  sdpport  of  the  said  issue  joined 
between  the  said  parties,  that  there  was  no  proof  to  go 
to  the  jury  of  the  identity  of  the  said  person,  calling 

himself 
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himself  JS.  S.  with  the  said  E.  &,  the  payee  of  the  said  1824. 
hill,  and  then  and  there  prayed  the  said  Chief  Justice, 
that  he  would  declare  to  the  jury  that  there  was  no  against 
evidence  before  them  of  the  indorsement  of  the  said  bill 
of  exdiange  by  the  payee  therein  mentioned.  Yet  the 
said  Chief  Justice  did  then  and  there  declare  and  de- 
liver his  opinion  to  the  jury  aforesaid,  that  although  in 
law  there  should  be  some  proof  of  the  identity  of  the 
person  making  the  indorsement,  still  it  ought  not  to  bo 
so  rigidly  followed  up  as  to  clog  the  aq^tiability^f  bills 
of  exchange,  so  that  no  person  would  take  one.  That, 
therefore^  the  question  for  the  said  jury  to  consider  was, 
whether  there  was  or  was  not  sufficient  evidence  of 
identity  in  this  case  to  satisfy  them,  there  being  none  to 
the  contrary,  nor  any  evidence  of  there  being  any  other 
person  of  the  name  of  £.  &  connected  with  the  bill ; 
that  the  circumstance  of  the  person  calling  himself  JS.  & 
having  produced  to  the  plaintiff  and  the  witness  the 
genuine  letter  of  recommendation  or  introduction,  and 
the  bill  of  exchange  actually  subscribed  by  X  Bulkeley 
and  Son,  and  by  M^DonneU^  Brothers  and  Co ,  whose 
firms  and  hand-writing  were  known  at  the  time  to  the 
plaintiff,  were  material  to  prove  the  identity.  And  the 
said  Chief  Justice  did  further  deliver  his  opinion,  that 
ihe  said  evidence  above  set  forth  was  reasonable  evidence 
to  be  left  to  the  jury,  to  be  by  them  considered,  whether 
ihe  said  indorsement  was  the  indorsement  of  the  per- 
son to  whom  the  said  bill  was  made  payable ;  and  there- 
upon, with  that  direction,  left  the  same  to  the  jury,  who 
declared  themselves  to  be  satisfied  of  the  identity  of  the 
«aid  £.  5.,  concluding  in  the  usual  form.  The  case  was 
now  argued  by 
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1824.  fVUde  for  the  plaintiff  in  error.    There  was  not  any 

evidence  to  be  left  to  the  jury  as  tending  to  identify  the 

^igainM  payee  of  the  bill,  Edmund  Skanahan^  with  the  person 
who  indorsed  it.  It  may  be  admitted,  that  if  any  one  fact 
given  in  evidence  tends  to  prove  that  identity,  the  judg- 
ment must  be  affirmed.  All  the  evidence  given  was 
admissible  for  other  purposes,  but  was  not  competent 
evidence  on  this  part  of  the  case ;  the  only  witness  to 
this  point  was  Barren^  who^  at  the  time  of  the  indorse- 
ment was  clerk  to  the  plaintiff.  He  merely  proves  thai 
a  person  calltng  himsdf  JBL  &,  but  whom  the  witness 
did  not  know  before,  came  to  the  {dsintiff  ^s  bouse  at 
CadiXf  and  there  produced  and  indorsed  the  bilk 
ZBaj/ieg  J*  He  had  documents  with  htm  which  no  one 
bat  K  &  ought  to  have  had.]  Bilk  of  exchange  may, 
for  a  variety  of  purposes,  be  innocently  in  the  hands  of 
other  persons  than  the  owner.  If  possession  is  sufficient, 
then  in  any  case  a  person  may  pass  a  bill  by  indorsing 
on  it  the  name  of  the  payee.  [^BestS,  Proof  of  the 
identity  of  a  party  indorsing  is  never  required  in  ordin* 
ary  cases.}  In  many  cases  evidence  of  the  hand-writing 
carries  with  it  evidence  of  the  identity,  for  the  party  is 
known  to  have  passed  in  public  by  the  name  which 
be  indorses.  But  if,  indeed,  there  had  been  any  evi- 
dence that  the  person  calling  himself  E.  S.  had  been 
generally  known  by  that  name^  that  would  have 
thrown  upon  the  defendant  the  onus  of  shewing  that  he 
was  not  the  real  payee,  as  in  Mead  v.  Young,  (a)  That 
burthen  ought  not  to  have  been  imposed,  unless  a  strong 
case  had  been  made  out  on  the  other  side ;  for  foreign 
bills  are  frequently  drawn  in  favour  of  persons  who 

(a)  4  T.  R,  28. 
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are  not  known  either  to  the  drawer  or  acceptor.     Sup-        1824. 
pose  the  case  of  an  indictment,  in  which  it  would  be     '  — — — 
necessary  to  prore  that  the  defendant  was  E.  S*,  would        agahut 
that  be  done  by  shewing  that  he  was  in  possession  of  a 
bill  payable  to  £.  5.  ?    Or  suppose  an  action  against 
JE.  S.,  and  a  plea  in  abatement  and  issue  thereon,  would 
the  identity  of  the  party  be  made  out  by  shewing  that 
sach  a  document  was  in  his  possession?     What  this 
person  told  the  plaintiff  cannot  be  evidence,  neither  can 
what  the  plaintiff  did  be  evidence,  for  this  purpose;  he 
might  receive  the  man  as  E.  &,  but  there  is  no  evidence 
that  any  one  else  did.     It  may  prove  that  he  acted  bona 
fide^  but  does  not  carry  the  case  beyond  that :   neither 
does  the  letter  of  introduction  tend  to  prove  that  the 
bearer  was  £•  S.      In  order  to  give  it  that  effect  it 
should  first  have  been  shewn  that  the  bearer  had  been 
at  Lisbon.     The  letter  itself  is  only  a  statement  a  priori 
that  something  would  be  done  (viz.  that  E.  S.  was  com- 
ing to  Cadiz)  which  might  be  defeated,  and  still  further, 
the  writer  does  not  affect  to  speak  from  his  own  know- 
ledge, but  merely  states,  that  some  other  person  had 
informed  him  that  a  particular  individual  was  JS.  S. 
It  might  be  proved  as  part  of  the  res  gestae,  that  such 
a  letter  was  produced  to  the  plaintiff,  but  that  did  not 
make  the  contents  evidence;   the  writer  should  have 
been  called  to  speak  to  them,  and  then  he  might  have 
been  cross-examined.      There  is  no  evidence  that  he 
ever  acted  upon  the  introduction,  further  than  by  writ- 
ing that  letter ;    no  evidence  that  the  bearer  of  it  had 
been  at  Lisbon^  or  was  the  person  introduced  to  M^Don- 
nelL     This  surely  was  not  the  best  evidence  that  was 
within  the  reach  of  the  party,  and  that  is  the  evidence 
which,  according  to  the  rules  of  law,  he  should  have 
Gg  2  been 
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1S24«  been  called  upon  to  give.  PhiUipps  on  Evidence,  {a) 
-"■■■""  In  the  same  book,  there  is  a  rule  cited  from  Becca^ 
ngpxnst  riccj  c.  H.,  that  where  proofs  are  dependant  on  each 
other,  if  the  ground-work  fails,-  the  superstructure 
must  fall.  Now  the  whole  of  this  case  depends  on  the 
question  whether  the  person  introduced  to  McDonnell 
was. or  was  not  E.  5.  There  is  no  evidence  that  he 
was,  and,  therefore,  the  whole  falls  to  the  ground:  — no 
reason  was  given  for  not  calling  M^DonnelL  But  sup-, 
posing  this  to  have  been  evidence  fit  to  be  left  to  a 
jury,  it  should  have  been  left  to  them  simply  as  a  ques- 
tion, whether  the  identity  of  E»  &  was  or  was  not  made 
out.  Now  in  all  cases  the  same  evidence  of  the  same  fact 
should  be  requireQ  ;  but  another  rule  was  given  by  the 
Lord  Chief  Justice ;  he  declared,  that  although  there 
should  be  some  proof  of  identity,  still  it  ought  not  to 
be  so  rigidly  followed  up  as  to  clog  the  negotiability  of 
bills  of  exchange,  so  that  no  person  would  take  one^ 
{^Bayley  J.  Your  exception  came  before  that ;  your  con- 
tention was,  that  there  was  nothing  to  be  left  to .  the 
jury.]  The  whole  appears  upon  the  record  which  is 
brought  here  by  writ  of  error ;  the  Court,  therefore, 
must  deal  with  the  whole,  and  pronounce  that  judgment 
which  will  be  right  upon  the  whole  record. 

Chitty  for  the  defendant  in  error,  was  stopped  by  the 
Court. 

Baylet  J.    I  am  of  opinion  that  this  case  does  not 
admit  of  any  reasonable  doubt.    Three  questions  arise, 

(a)  P.  206.  6ih  edit. ;  and  iMse  IFSUanu  v,  E.  I,  Company,  5  East,  192. 
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Was  the  evidence  admissible  to  prbve  the  identity  of  1824. 
E.  SL  ?  Was  it  sufficient  for  that  purpose,  and  was  there  a^m,,^ 
any  thing  improper  in  the  direction  of  the  Judge  so  as  «««»»< 
to  warrant  the  Court  in  tKreetiBg  a  renire  de  novo? 
As  to  the  first  question,  there  is  a  good  deal  of  fiillacy 
in  supposing  that  the  letter  was  admitted  as  evidence 
of  its  contents.  If  it  were  necessary  to  decide  that 
it  was  ai^missible  for  that  purpose,  I  should  hesitate- 
before  I  acceded  to  such  a  proposition.  But  the- 
possession  of  that  letter,  together  with  the  other  eir* 
cumstances  proved  in  the  case,  was  evidence  fit  to  be* 
left  to  the  jury  as  to  the  identity  of  £•&  If  a  person' 
has  in  his  possession  a  document  which  ought  to  be  in 
the  hands  of  the  owner,  that  raises  a  presumption  that 
he  is  the  right  owner.  Here  then  there  was  a  bill 
proved  to  be  genuine,  payable  to  E.  5.,  a  thing  of  value, 
and  likely  to  be  in  the  possession  of  the  owner;  pos- 
session of  that,  therefore,  raised  a  presumption  of  owner-- 
ship.  But  tlie  person  who  indorsed  the  bUl  was  in  pos- 
session of  another  document,  the  letter  of  introduction, 
also  proved  to  be  genuine,  which  ought  not  to  have 
been  in  the  (xissession  of  any  person  but  £•  &  I  cer- 
tainly do  not  much  rely  on  the  possession  of  the  bill  for 
640/.,  because  it  did  not  appear  to  whom  it  was  made 
payable.  But  independently  of  that,  the  indorser  of  the 
bill  in  dispute  appears  to  have  been  in  possession  of 
two  documents  which  belonged  to  JS.  5.  I  quite  agree 
that  a  bill  may,  in  many  cases,  be  in  the  hands  of 
another  than  the  owner,  but  in  the  absence  of  all  evi- 
dence, that  the  bill  had  got  out  of  the  bands  of  the  right 
owner,  possession  is  evidence  of  ownership.  But  the 
proof  of  identity  does  not  stop  here. .  The  party  came 
Gg  3  t<^ 
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1S24«  to  Cadiz  on  the  lOtb  oi  August^  gave  the  letter  of  re* 
""""""  commendation  to  the  plaintiff  on  that  day.  and  remained 
agamsi  at  that  place  until  the  1 9th  without  producing  the  bill 
in  question.  No  evidence  was  given  as  to  his  general 
conduct  at  Ccdizy  neither  party  thought  prefer  to  en- 
quire into  that,  but  it  was  shewn  that  he  dined  at  the 
plaintiff's  house  every  day,  where  he  might  at  any  time 
have  been  seen  by  other  persons.  Between  the  lOtb 
and  19th  nothing  passed  calculated  to  excite  a  sus- 
picion that  this  person  was  not  E.  &,  and  then  he  pro- 
duces the  bill  to  the  plaintiff,  leaves  it  with  him  until 
the  following  day,  when  he  gets  cash  for  it  and  also  a 
letter  of  credit.  The  whole  evidence  of  identity  then  is, 
that  a  person  calling  himself  E.  &  comes  to  Cadizj  and 
remains  there  for  a  considerable  period  of  time,  in  which 
he  might  probably  have  been  detected  had  he  been  com- 
mitting a  fraud ;  he  has  in  his  possession  a  bill  the  pro- 
perty of  E.  5.,  and  a  letter  of  recommendation  given  to  a 
person  introduced  at  Lisbon  as  £•  &  I  cannot  bring  my* 
self  to  doubt  that  this  was  admissible  evidence  to  be  left  to 
the  jury.  Then  was  it  sufScient  to  warrant  the  verdict 
found.  In  order  to  judge  of  that  we  must  look  at  what 
was  proved  on  one  side,  and  what  might  have  been,  but 
was  not  proved  on  the  other.  If  the  bill  in  question 
was  not  indorsed  by  the  payee,  but  by  some  other 
person  assuming  his  name,  the  payee  would  have  been 
a  competent  witness  to  shew  how  the  bill  got  out  of  his 
possession.  But  it  has  been  said,  that  the  drawers  of 
the  bill  might  not  know  the  payee,  or  where  he  was  to  be 
found ;  that  may  sometimes  be  the  case,  but  not  often, 
and  is  not  to  be  presumed.  The  defendants  had  ample 
time  to  seek  for  evidence,  for  although  the  bill  was  due 
in  Novenibet'  1816^  the  action  was  not  tried  till  1820. 

I  think. 
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I  think,  therefore,  that  the  jary  arrived  at  a  reasonable  824. 
conclusion  from  the  evidence  submitted  to  them*  Then 
was  the  direction  of  the  Lord  Chief  Justice  correct  in 
point  of  law  ?  I  think  it  was,  the  law  does  not  require 
such  evidence  of  identity  as  would  dog  the  negotiability 
of  bills  of  exchange;  the  law-  requires  such  evidence  a 
may  reasonably  satisfy  the  minds  of  the  jury;  and  if  ch^ 
<irguments  which  wc  have  heard  to  day,  ^as  to  the  ne^ 
cessity  of  the  best  evidence,  were  pressed  at  the  trial,  it 
was  most  proper  for  the  Judge  to  guard  the  jury  against 
any  misconception  on  that  point.  Upon  the  wholes 
therefore,  I  think  that  the  judgment  given  below  was 
correct  and  must  be  affirmed. 

HoLROVD  J.  This  appears  to  me  to  be  a  very  plain 
case,  nor  have  I  been  able  to  raise  in  my  mind  a  doubt 
upon  either  of  the  points  open  to  our  consideration 
upon  the  bill  of  exceptions;  nor  upon  the  propriety  of 
the  direction  given  by  the  Judges  nor  upon  the  finding  of 
the  jury,  which  indeed  do  not  appear  to  be  questions 
with  which  we  are  called  upon  to  dcaL  The  real 
question  was,  whether  dits  evidence  was  or  was  not  ad*- 
fliissible,  either  as  containing  the  declarations  of  persons 
who  were  not  called  as  witnesses,  or  as  having  no 
tendency  to  prove  the  matters  in  issue.  If  the  ob- 
jection was  known  a  priori,  it  should  have  been  made 
before  the  evidence  was  given,  but  if  it  was  not  dis- 
covered until  afterwards,  then  the  Judge  should  have 
been  requested  to  strike  the  evidence  out  of  his  notes, 
and  if  after  that  he  persevered  in  summing  it  up  to  the 
jury,  that  would  have  been  a  good  ground  for  tendering 
a  bill  of  exceptions.  But  if,  as  appears  to  me  to  have 
been  the  case,  the  contention  was  whether,  admitting 
G  g  4  the 
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1824*  the  £icls  deposed  to,  they  tended  to  prove  the  iMue, 
"""*"  there  shottld  have  been  a  demurrer  to  the  evidence.  That 
a^hu  the  evidence  wa»  adnus^ble,  is  cl^r,  for  reosonft  which 
I  shall  btate  very  shortly  after  what  has  fallen  from  my 
Brother  Baylejf*  The  thing  to  be  proved  was,  that  the 
bill  was  indorsed  by  E.  S. ,  To  establish  tliat,  the  cir* 
camstance  tliat  the  holder  of  the  bill  passed  by  the 
name  of  E*  S.  at  Cadiz,  was  prima  facie  evidence ;  and 
he  did  not  pass  by  that  name  merely  in  the  transaction 
of  discounting  this  bill,  but  for  other  purposes  also.  If 
then'  there  was  any  thing  to  shew  that  the  name  of  the 
person  indorsing  was  jB.  S^  Mead  v«  Young  applies,  and 
the  defendant  should  have  shewn  that  he  was  not  tlie 
right  JEL  5.  I  do  not  say  that  the  mere  possession  of 
the  bill  would  have  been  sufficient^  but  in  addition  to 
that  he  produced  a  letter,  which  was  proved  to  be 
genuine^  which  would  in  all  probability  be  given  to 
E*  S.  The  letter  was  not  evidence  of  the  facts  staled 
in  it,  but  was  evidence  that  the  party  producing  it 
parsed  at  Cadiz  by  the  name  of  £.  5.  He  rcraatned 
ten  daya  9l  that  place,  which  was  not  like  the  conduct 
of.a  person  committing  a  fraud  or  forgery.  At  the  end 
of  that  time  he  puts  the  bill  in  question,  together  with 
others,  into  the  hands  of  the  plaintifl^  obtains  from  him 
n^ro  than  the  value  of  them,  and  also  a  letter  of  credit 
to  Gibraltar.  He  was  not  then  treated  as  £.  &  with 
reference  to  the  iudorscnient  of  this  bill  alone,  but 
throughout  the  whole  of  that  transaction.  I  think  this 
was  prima  facie  evidence  of  his  identity  with  the  payee 
of  the  bill,  and  that  it  was  sufficient  to  justify  th^  verdict 
found  by  the  jury,  as  the  defendants  did  not  give  any 
evidence  to  shew  the  existence  of  another  E.  5.  Then, 
as  to  the  direction  given  by  the  Lord  Chief  Justice,  I 

agree 
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agree  in  all  that  has  been  said  by  my  Brother  Bayley^ 
supposing  the  question  to  be  open  to  us,  but  the  bill  of 
exceptions  does  not  object  to  that  direction. 

Best  J.  The  question  appears  so  dear,  that  I  cer* 
tainly  should  abstain  from  saying  any  thing  upon  it, 
were  it  not  for  the  importance  of  all  matters  touching  the 
law  of  evidence.  At  first  I  entertained  a  doubt,  whether 
the  objection  raised  could  be  taken  advantage  of  by 
bill  of  exceptions.  The  respective  offices  of  bills  of  ex- 
ceptions and  demurrers  to  evidence  have  not  been  very 
distinctly  understood,  as  appears  by  the  judgment  of 
Ejfre  C.  J.  in  Oibmm  v.  Hunter,  (a)  It  appears  to  me 
now,  that  this  objection  is  open  on  a  bill  of  exceptions^ 
but  that  the  party  making  it  should  not  be  placed  in  a 
better  situation  than  if  he  had  demurred  to  the  evi- 
dence. Bills  of  exceptions  were  not  known  to  the  com- 
mon law,  but  wei^  introduced  by  the  ISEdw.  1.  c.  3U 
Until  that  time,  if  the  judge  decided  wrongly  upon  any 
point  of  law,  the  suitor  was  without  remedy.  The 
statute  was  made  to  relieve  parties  from  that  hardship, 
it  should  therefore  receive  a  liberal  exposition;  for 
which  reason,  although  it  appears  to  have  been  applicable 
originally  to  decisions  upon  pleadings  only,  (which  at 
that  time  were  carried  on  ore  tenus,}  yet  I  think  it  may 
fiurly  be  extended  to  such  a  case  as  the  present*  In 
the  2  InsL  p.  427«  Lord  Coke  says  it  extends  to  cases 
where  any  material  evidence  given  to  any  jury  is  by  the 
court  overruled.  I  tliink  we  ought  to  go  further,  and 
say,  that  where  there  is  not  evidence  to  prove  the  issue 
to  be  tried,  and  the  judge  tells  the  jury  there  is,  that  is 


44ft 

1824. 

Bblkbut 
mgamU 

B0TI.Kft« 


(a)  2ir.^l87. 


ground 


BoLKiisr 

BUTLW. 


i4<  CASES  IN  MICHAELMAS  TERM 

1824.  ground  for  tendering  a  bill  of  exceptions.  Bat  it  may 
be  aslced  what  then  is  the  office  of  a  demurrer  to  eW* 
dence?  It  is  this*  If  the  party  tenders  a  bill  of  ex- 
ceptions, the  evidence  must  be  left  to  the  jury;  but  if 
the  party  does  not  wish  that,  he  may  withdraw  it  from 
their  omsideration  by  a  demurrer.  I^  however,  he 
does  not  demur,  he  must  not  be  placed  in  a  better 
situation  than  if  he  did.  Now,  by  a  demurrer  to  evi- 
dence^ all  the  (acts  of  which  there  is  any  evidence  are 
admitted,  and  all  conclusions  which  can  fairly  and 
logicdly  be  deduced  from  those  facts.  Is  there  then 
any  fact  stated  upon  this  record  from  which  the  juiy 
might  presume  that  the  bill  in  question  was  indorsed  by 
£•  S.,  the  payee,  supposing  such  fact  to  have  been  pro- 
perly proved  ?  If  there  be  any  one  such  fact,  all  question 
is  at  an  end.  Now  I  think  that  there  is  one  &ct 
shewing  that  the  indorser  was  JB.  5.,  putting  aU  the  other 
evidence  out  of  the  case,  and  admitting  that  the  letter 
of  M^Dormell  and  Co.  was  not  evidence,  (although  I 
concur  with  my  Brother  Bayle^  in  thinking  that  it  was 
properly  received.)  If  a  man  comes  to  me  having  in 
his  possession  a  letter  brought  from  York^  that  is  primA 
facie  evidence  that  he  brought  it.  Now,  the  person 
calling  himself  E.  S*  at  CadiZf  produced  there  a  bill 
brought  from  Lidxm^  and  which  was  the  property  of 
E.  5.,  that  raises  a  presumption  that  he  brought  it  from 
UdfOHj  and  from  the  mere  possession,  it  might  be  in- 
ferred that  he  was  the  owner  E.S.  Had  any  proof 
been  given  that  the  bill  had  been  lost,  or  imprc^ierly  ob- 
tained from  the  owner,  that  would  have  rebutted  the 
presumption.  There  was  ample  time  to  procure  evi«> 
dcnce  of  that,  if  the  fact  were  so,  but  nothing  of  the 
kind  was  proved.     It  has  been  asked,  however,  whether 

3  the 
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the  possession  of  bills  by  clerks  or  bankers  raises  a  pre- 
sumption of  ownership ;  certainly  not,  there  the  cha^ 
racter  of  the  holder  rebuts  the  presumption.     There  is 
nothing  here  to  rebut  it,  and  therefore  the  proof  given 
becomes  cogent  evidence.     It  was  also  urged,  that  the 
best  evidence  should  always  be  ^ven.     The  principle 
is  correct,  but  the  application  wrong.     Of  every  fact, 
you  must  have  the  best  evidence  that 'the  party  has 
within  his  reach,  but  when  one  fact  is  well  proved, 
another  may  be  inferred  from  it.     From  proof  that  a 
bill  came  from  London^  it  may  be  inferred  that  the 
bearer  brought  it  thence.  '   From  one  act  distinctly 
proved,  a  custom  may  be  presumed  in  the  absence  of 
all  conflicting  testimony,  (a)    I  agree  also,  that  where 
there  are  several  facts  depending  upon  each  other,  if 
the  evidence  fitils  as  to  one,  the  whole  falls  to  the  ground. 
But  here^  all  the  facts  are  independent  of  each  other, 
and  I  think  the  case  may  be  rested  upon  the  simple  fact 
of  the  possession  of  the  bill  by  the  person  who  indorsed 
it     That  certainly  was  evidence  to  be  left  to  the  jury, 
and  in  the  absence  of  any  thing  to  rebut  the  inference 
arising  from  that  evidence,  I  think   that  their  finding 
was  correct.     The  judgment  pronounced  below  must 
therefore  be  affirmed. 

Judgment  affirmed. 


1824. 
BuLxn.IT 

BOTLVIU 


(a)  Jloe  d.  BenneU  ▼.  Jeffery,  2M,i&  92. 
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John  Forb£S  against  Sir  Alexander  Inglis 
Cochrane,  Knight,  and  Sir  George  Cock* 
BURN,  Knight. 

Where  oertfin    TPHE  declaration  stated  that  the  ptaintilF  was  lawfully 

pfiftftnfL  who       ^ 

had  been  slaTet  .  possessed  of  a  certaiu  cotton  plantation,  situate  in 
coontiy  w^  P9>^  beyond  the  seas,  to  wit,  in  Easl  FlondUf  of  large 
imtaS  br^9  Xftl^e,  and  on  which  plantation  he  employed  divers  per- 
cioped  tbcoM   |Qn«  ijjg  slaves  ot  servants.   The  first  count  charged  the 

aodftoton  •     ^  ® 

bcwd  •  BriHA  defendants  with  enticing  the  slaves  away.  The  second 
the  high  MM :  ^uut  ,^tated,  that  the  slav^  or  servants  iiaving  wrong- 
jMiM  Ribject,  f^iy  ^°d  against  the  plaintiff's  will,  quitted  and  lell  the^ 
eouMnr,  wbo*^  plantation  and  the  plaintiff's  service,  and  gone  into  the 
cUnwd  the  ppwer,  cate^  and  keeping  of  the  defendants;  they,  know- 
|iropcr^»  oMild  yjg  them  to  be  the  slaves  or  servants  of  the  plaintifi^ 
an  actkm  wrongfuUy  received  the  slaves  into  their  custody,  and 

^mi!dtf  of  harboured,  detained,  and  kept  them  from  the  plaintiff's 
hwimnn^the  •^''^i^*  '^'^^  ^^  count  was  for  wrongfuUy  harbouring, 
siavM  after  detaining,  and  keeping  the  slaves  or  servants  of  the 
plaintiff  after  notice  given  to  the  defendants;  that  the 
slaves  were  the  plaintiff's  property,  and  request  made 
to  the  defendants  by  the  plaintiff  to  deliver  them  up 
to  him:  plead  not  guilty.  At  the  trial  before  Ab^ 
bQttC.J.f  at  the  London  sittings  after  Trinity  term, 
,181^2,  a  verdict  was  .  found  .  for  the  plaintiff,  damages 
S900/.,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case. 

The  plaintiff  was  a  British  merchant  in  the  Spanish 
provinces  of  East  and  West  Florida^  where  he  had 
carried  on  trade  for  a  great  many  years,  and  was  prin- 
cipally 
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cipally  resident  at  Pensacola  in  West  Florida.     East       1^2^« 
and  West .  Florida  were  part  of  the  dominions  of  the       ^mm 
king  of  Spaifiy  and  Spain  was  in  amity  with  Great    ^gptna 
Britain.    The  plaintiff,  before  and  at  the  time  of  th^ 
alleged  grievances,  was  the  proprietor  and  in  the  p|Os* 
session  of  a  cotton  plantation,  called  San  Pablp^  ^V^E 
contiguous  to  the  river  5/.  John%  in  the  province  of 
East  Florida^  and  of  about  100  negro  slaves  whom  he 
had  purchased,  and  who  were  employed  t)^  iiim  updpi       T/  1!'/^' 
his  plantation.    The  river  5/.  John's  is  about  thirty  or      '     ';",'' 
forty  miles  from  the  coofines  of  Georgia^  one  of  the 
United  States  of  America^  which  is  separatied  (T6m  Eiist  ,"A  ; 
Florida  by  the  river  St.  Maryy  and  Cumberland  island 
IS  at  the  mouth  of  the  river  5^.  Mary  on  the  side  next 
Georgia^  and  "forms  part  of  that  state.     During  the 
late  war  between  Great  Britain  and  America^  in  the 
month  o(  Februari/y  1815,  the  defendant,  Vice*adimral 
Sir  jOexander  Tngtis  Cochrane  was  cbmmander^iif-etiii^f 
of  his  majesty'iB  ships  and  vessels  on  the  JNbrth  Am^iHaik  '  ' 
stetion.    The  other  defendant,  Rear-admir^  Sir  "GMg^ 
CocJcbtmty  was'  th^  Second  in  command  lipoin'tli^fisillli   t^ 
station,  and  his  flag  ship  was  the  Albion.    The  Srtfiik    ^ 
forces  had  taken  posse^sibn  of  (^umberldtid  i^ahd,  iiHi 
at  that  tim6  occupied*  and  garrisoned  the  satne.    The 
Albion^  Terror  Bomb,  and  others  of  his  majesty's  sbip^  5T 
war,  formed  a  squadtoH  uiider .  Sir  George  Coii^iMi 
immediate'  command  dS  that  iriand,  where  the  hetid 
quarters  of  the  expedition  were.    Sif  Alexander  Coi^raHe 
was  not  off  Georgia  during  the  war,  and  &t  the  titft6  of 
the  capture  of  the  island  he  was  at  a  very  oOnsiderSaSle 
distance  to  the  southward  of  Cumberland  island,  but  Sir 
George  Cocibum  was  in  correspondence  with  him  while 
he  was  at  the  said  island.'   In  the  year  1814,'  a  pro- 
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I824«  i^mation  bad  been  publisbed  by  the  said  Sir  MexnmAer 
^^^  Cochrane  BA  sach  <ximm«n>far*in*€hief^  and  Sir  Qeorge 
CodAum  had  received  great  numbers  of  copies  thereof 
whilst  the  ships  und^r  his  command  were  lying  off  the 
Chesapeakei  and  distributed  them  at  the  Chesapeake  and 
amongst  the  different  ships^  but  none  were  distributed 
by  the  order  of  the  defendant,  Sir  6.  CocHun^  to  the 
soudiward  of  the  Chesapeake^  the  southern  extremity  of 
which  is  full  400  miles  distant  from  Cumberland  iaiaod. 
The  prockmatioff  stated  that  it  had  been  repraiented  to 
him,  Sir  A.  Oochranej  ^*  that  many  persons  then  resident 
rathe  United  States  had  expressed  a  desire  to  withdraw 
therefrom,  with  a  view  of  entering  into  his  majest^s 
service^  or  of  being  received  as  free  settlers  into  some  of 
bis  majesty's  colonies ;  and  it  then  notified,  that  all  those 
who  might  be  disposed  to  emigrate  from  the  United 
StatesI  would,  with  their  families,  be  received  on  board . 
his  majesty's  ships  or  vessels  of  war,  or  at  the  military 
posts  that  might  be  estal:|}ished  upon  or  near  the  coasts 
of  the  United  States,  when  they  would  have  their  choice 
of  either  entering  into  his  majesty's  sea  or  land  forces, 
or  of  being  sent  as  free  settlers  to  the  British  possessions 
in  North  America  or  the  West  Indies^  where  they  would 
meet  with  all  due  encouragement.'*  One  of  these  pror 
cUmatbns  was  seen  on  Amelia  island.  East  Florida^ 
which  is  less  than  a  mile  from  Cumberland  island,  and 
about  thirty  miles  from  San  Pablo  plantation.  In  the 
night  of  the  33d  Februatyj  1815,  a  number  of  theplain** 
tiff's  daves  deserted  from  his  said  plantation,  and  on 
the  following  day  thirty-eight  of  them  were  found  on 
board  the  Terror  Bomb,  part  of  the  squadron  at  Cum- 
berland  island,  and  entered  on  her  muster-books  as  re- 
fugees from  Saini  JohWs.      It  was  reported  that  they 

came 
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camefrom  Secnoard,  they  were  mixed  with  other  refhgees,  1 924. 
and  they  all  spoke  Eaglish.  On  the  26th  of  the  same  f^iIm 
month  of  February.  Sir  George  Cockbum  received  from  ogimui 
the  plaintiff  a  memorial,  stating,  that  the  plaintiff  had 
been  a  resident  in  the  Spanish  provinces  of  East  and 
West  Florida  for  nearly  thirty  years,  as  clerk  and  part*- 
ner  of  a  mercantile  hoase  established  under  the  par* 
ticnlar  sanction  of  the  Spanish  government  for  the  pur- 
pose of  trade  with  the  southern  nations  of  Indians^  and 
which  th^  were  allowed  to  continue  by  special  permis* 
sion  from  his  Britannic  majesty,  pending  the  two  Spanish 
wars  that  occurred  during  that  period.  The  said  mer- 
cantile house  had  acquired  considerable  property  in 
these  provinces,  and  particularly  that  the  plaintiff  pos- 
sessed in  East  Florida  a  cotton  plantation  on  the  river 
SL  John'Sf  of  which  he  was  sole  proprietor,  and  held  the 
same  with  upwards  of  100  negroes  at  the  period  of  the 
invasion  of  the  state  of  Oeorgia  by  his  Britannic  ma- 
jesty's forces  under  the  command  of  him,  Sir  G.  Cock^ 
ftum,  in  January  preceding ;  that  on  the  night  of  the 
fiSd  instant,  sixty-two  of  his  said  negroes  deserted  from 
the  plaintiff's  plantation,  (together  with  four  others  be- 
kmging  to  Undsmf  Tod  his  manager,)  of  whom  he  had 
found  thirty-four,  namely,  eighteen  men,  eight  women, 
and  twelve  young  children  of  both  sexes,  together  with 
the  aforesaid  four  negroes  belonging  to  Mr«  Tod  on  board 
of  hb  majesty's  ship  Terror^  Captain  Sheridan*  But 
that  the  said  slaves  refused  to  return  to  their  duty, 
under  pretence  that  they  were  then  free,  in  consequence 
of  having  come  to  this  island  in  possession  of  his  Britan^ 
iUc  majesty.  The  plaintiff  therefore  prayed,  •**  that  the 
clefendant.  Sir  6*,Coc1d)um^  would  order  the  said  thirty- 
etg^  slaves  to  be  forthwith  delivered  to  him  their  lawful 

proprietor, 
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1 824.  proprietor,  together  with  the  boat  which  they  had 
f^^^  piratically  stolen  from  his  plantation."  To  this  me* 
agahui  morial  a  written  answer  was  sent.  A  correspondence 
also  took  place  between  the  Spanish  governor  of  East 
Florida  and  Sir  G.  Cockbum  relative  to  the  desertion 
of  slaves  from  the  Spanish  settlements.  This  corres- 
pondence was  previous  to  Mr.  Forbeis  letter  or  me* 
morial,  and  atber  the  memorial  the  plaintiff  had  an  in* 
terview  with  the  defendant.  Sir  6.  Cockbum^  and  claimed 
of  him  the  slaves  in  question,  then  on  board  the  Terror 
Bomby  as  his  property.  ,  Sir  G.  Cockbum  told  him  he 
might  see  his  slaves,  and  use  any  arguments  and  per- 
suasions he  chose  to  induce  them  to  return.  The  plain- 
tiff accordingly  endeavoured  to  persuade  them  to  go 
back  to  his  plantation,  and  no  restraint  was  put  upon 
them,  but  they  refused  to  go.  The  plaintiff  then  urged 
his  daim  very  strongly  to  Sir  6.  Cockbum^  and  said  he 
must  get  redress  if  he  did  not  succeed  in  prevailing  upon 
Sir  G.  Cockbum  to  order  them  back  again,  which  Sir 
G.  Cockbum  said  he  could  not  do,  because  they  were  free 
agents  and  might  do  as  they  pleased,  and  that  he  could 
not  force  them  back.  They  were  victualled  and  sub- 
sisted with  Sir  6.  Cockbum^s  knowledge  whilst  onboard 
the  Terror  Bombf  and  on  the  6th  March  were  removed 
from  that  ship  by  Sir  G.  CockburtCs  orders  into  his  ship, 
the  Albion.  On  the  9th  Marchj  1815,  Sir  Alexander 
Inglis  Cochrane  addressed  to  Sir  G.  CoclAum  the  follow- 
ing letter.  ^  Sir,  Having  received  and  considered  your 
letter,  No.  25,  of  the  28th  February^  1815,  and  the 
correspondence  it  incloses  respecting  some  individuals 
of  colour,  who  have  arrived  at  Cumberland  island,  and 
there  placed  themselves  under  the  protection  of  his 
majesty,  and  who  have  been  since  represented  as  having 

eiscaped 
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escaped  from  bis  catholic  majesty's  possessions  in  EaU  iS24. 
Florida^  where  it  is  said  they  were  sktves,  and  in  con-  To%m 
sequence  haye  been  formally  demanded  by  the  governor  q^^*^*^ 
and  other  claimants  of  Easi  Florida,  d  haye  the  honour 
to  inform  you,  that  under  the  circumstances  attending 
these  people^  I  do  not  consider  myself  authorised  (with- 
out refer^ce  to  his  majesty's  government)  to  decide  upon 
the  claims  set  forth  by  the  governor  and  other  persons 
in  Easi  Florida^  and,  as  without  such  reference,  it  will 
be  impossible  for  me  to  attend  to  any  solicitatioirof  their 
being  given  up,  you  will  be  pleased  to  cause  :thd  re- 
fugees in  question  to  be  put  on  board  onie  of  his  ttiiyesity's 
ships  going  to  Bermuda^  to  be  reported  to-me.c^  their 
arrival  there^  and  I  will  take  care  to  have  them  so 
guarded  as  to  prevent  their  desertion,  and  to  be  forth 
coming,  should  it  be  decided  that  they  are  to  be  returned 
to  EaU  Florida.**  In  the  same  month  of  March  Sir 
G.  CocHum  sailed  in  the  Albion  with  the  said  slavea  on 
board  for  Bermuda^  at  which  time  he  had  received  in? 
tellsgence  of  peace  between  this  country  and  America^ 
and  such  slaves  as  belonged  to  American  subjects,,  and 
were  in  the  possession  of  the  defendants,  werenpt  taken 
away  in  consequence  of  the  wording  of  the  treaty  of 
peace.  Bermuda  is  a  British  colony,  500  miles  from 
Easi  Florida^  or  any  other  land  where  slavery  is  acknow- 
ledged. The  slava  in  question  were,  on  the  29th 
Marchf  1815,  transfeiTed  by  Sir  6.  Cockbum*s  orders, 
from  his  majesty's  ship  Albion  into  hismajesty's  sliip  the 
Buh/f  at  Bermuda^  and  afler  being  on  board  that  ship 
about  twelve  months,  were  landed  in  that  island,  and 
many  of  them  employed  in  the  king's  dock-yard  there. 
The  slaves  which  were  taken  on  board  the  Albion^  and 
belonging  to  the  plaintiif,  were  worth  to  him  38002. 
Vol.  II.  H  h  CSmj^, 
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1B24.  Coiiyfi,  for  the  plaintiff.    The  plamtiff  had  a  pro* 

perty  in  his  slaTCBy  and  having  been  deprived  of  that 
property  by  the  act  of  the  defendant^  is  entitled  to 
maintain  this  action.  Althongh,  by  the  47  G.  3.  e.  S&t 
the  traffic  in  slaves  has  been  declared  nnlawfhl  in  a 
British  subject,  the  courts  of  this  country  still  have  re* 
spect  to  the  trade  itself  when  carried  on  by  the  subjects 
of  a  state  which  continues  to  tolerate  it  Forfuna  (a), 
Donna  Marianna.{b)  The  trade  is  now  considered 
primi  fiicie  ill^;al,  and  the  burden  of  proof  that  it  is 
not  so,  is  thrown  upon  those  who  carry  it  on.  Amedie.  {c) 
If  this  be  the  law  with  respect  to  a  trade  which  one 
branch  of  the  legislature  of  this  country  (as  appears 
by  the  preamble  of  the  stat  51  6.3.  c.28.)  has  pro- 
nounced to  be  contrary  to  the  principles  of  justice  and 
humanity,  k  fortiori  it  must  prevail  with  respect  to  the 
rights  of  property  in  slaves  in  the  subjects  of  a  foreign 
country,  especially  when  it  is  considered  that  sUvery  is 
recognised  by  the  I^slature  in  our  own  West  India 
islands.  It  is  true,  that  in  this  country  slavery  does 
not  exist ;  but  an  action  is  maintainable  for  the  price  of 
slaves  in  the  courts  of  this  country.  In  Butts  v.  Penmf  (d), 
trover  was  brought  for  ten  negroes.  Upon  special  ver- 
dict it  appeared  by  an  examination  of  the  record,  that 
the  action  was  brought  to  recover  the  value  of  negroes 
of  which  the  plaintiff  had  been  possessed  in  India*  It 
is  stated  in  the  report  that  the  court  held,  that  negroes 
being  usually  bought  and  sold  among  merchants  in 
India^  and  being  infidels,  there  might  be  a  proper^  in 
them  sufficient  to  maintain  the  action.  It  appears  that 
no  judgment  was  ever  pronounced.  The  opinion  of  the 
Court,  however,  is  an  authority  to  shew,  that  the  right 

(o)  Dodton,h\.        {b)  91.        (c)  /*.  84.         (rf)  2 L€9.  801. 
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of  property  in  slaves,  in  a  conntrf  where  slavery  is  al-       1824. 

lowed,  will  be  recognised  by  the  laws  of  this  coantry. 

Ill  SnUik  V.  Gotsld  (a),  the  action  was  brought  for  a  n^ro 

wr^mgfidly  detained  in  a  coonlfy  where  slmery  was 

lawful    This  distinction,  also^  was  acted  upon  by  the 

Court  in  SkmitA  v.  Broom  and  Cooper  (6),  and  it  is  recog* 

nised  in  Sammerseif^  case,  {e)     These  authorities  ^&ttjr 

establish  that  this  plaintiff  had  a  property  in  these  slaves 

while  in  FhrkUu    They  made  their  escape  and  got  on 

board  a  BriHsk  riiip,  of  which  one  of  the  defendants 

Sir  6.  CoeUnam  was  the  commander.    He  had  notice 

that  they  were  the  properQr  of  the  phuntifl^  and  Blake 

y.  Laumfon  {d)  is  an  authority  to  shew  that  an  action 

will  lie  for  harbouring  an  apprentice  after  notice  that 

be  is  the  apprentice  of  the  plaintiff,  and,  by  parity 

of  reasoning,  the  present  action  is  mamtainable.    The 

other  defendant,  Sir  A^  Codrane,  having  concurred  in 

the  harbottiing  of  these  men,  is  also  liable  to  be  sued. 

JeroU,  contra.  It  may  be  conceded,  that,  by  the 
laws  of  a  particular  country,  one  man  may  have  a  pro^- 
perty  in  others  as  his  slaves,  and  that  an  action  may  be 
maintained  by  him  in  the  courts  of  thi»  country  for  au 
injury  done  to  that  property  while  such  his  property  in 
the  slaves  continued.  Here,  all  rights  of  the  plaintiff 
over  those  persons  (who  in  Florida  had  been  bis  slaves) 
ceased  the  moment  when  they  got  on  board  the  Briiish 
ship  of  war.  In  Sommersetfs  case  it  wa»  decided,  that 
a  person  who  bad  been  a  slave  in  one  of  our  own  settle* 
ments,  and  came  to  this  couatry,  and  was  here  detiuned 
by  a  cifitaia  of  a  ship  for  the  purpose  of  taking  him 


(a)  2  Ld.  JSaym.  1S74.  (b)  2  Salt.  666, 

(c)  suae  TfvUh  Vol.20.  .    (rf)  6  T.JL  221. 
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1824.  back  to  such  settlement,  was  entitled  to  be  set  at  liberty, 
~~^  inasmuch  as  the  law  of  England  did  not  recognise  the 
state  of  slavery.  Lord  Mansfield  says,  "  The  state  of 
slavery  is  of  such  a  nature  that  it  is  incapable  of  being 
introduced  on  any  reasons,  moral  oV  political,  but  only 
by  positive  law."  It  is  incumbent  on  the  plaintiff  in 
this  case;,  therefore^  to  shew,  that  at  the  time  when  he 
demanded  these  slaves  to  be  given  up  to  him,  they  were 
HIS  slaves  by  the  positive  law  of  the  place  where  they 
then. were.  Now  it  is  clear,  that. the  law  of  England 
prevailed  on  board  the  British  ship.  Madrazzo  v. 
Willes  (a)  is  an  authority  upon  that  point,  for  in  that 
case  the  Spanish  law  was  recognised  by  our  courts  as 
prevailing  on  board  the  Spanish  ship,  and  the  slaves 
were^  therefor^  considered  as  property.  By  parity  of 
reason,  these  persons  who  had  been  slaves  ceased  to 
be  slaves  the  moment  that  they  came  on  board  the 
British  ship,  because^  by  the  law  of  England^  slavery 
is  not  allowed  to  exist.  Smith  v.  Brawn  and  Cooper  (6), 
too,  is  an  authority  to  shew,  that,  in  order  to  maintain 
an  action  for  the  price  of  a  slav^  it  must  be  shewn, 
on  the  &ce  of  the  pleadings,  that  the  parties  were  slaves 
by  the  law  of  the  particular  place  .where  the  sale  took 
place.  The  right  to  property  in  slaves,  •  therefore^  is 
conferred  by  the  municipal  law  of  the  place  only,  and 
can  be  enforced  only  for  an  injury  to  such  property 
while  the  slave  is  within  that  place.  If  a  British  sub- 
ject, resident  in  such  a  country,  committed'  a  vicdation 
of  such  a  right,  he  might  possibly  be  answerable  for  it 
in  the  courts  of  this  country.  The  right,  however, 
being  created  only  by  the  municipal  law,  must  be  co- 
extensive with   it.     If  a  master,  therefore^   brings  his 

(o)  3B*4:^t353.  (6)   i£SaU,666, 
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slayi^  to  a  place  where  slavery  is  unlawful,  an  action  is  .    1824. 

not  maintainable  against  another  person  for  detaining 

or  harbouring  the  slave,  because  there  is  no  obligation  agfmui 

on  the  latter  to  return'  to  the  service  from  which  he  has  ^^"*^''«' 
escaped. 

Batley  J.  It  is  a  matter  of  great  satisfaction  to  me 
that  this  case,  which  is  one  of  considerable  importance, 
and  of  some  novelty,  may,  at  the  option  of  either  party, 
be  turned  into  a  special  verdicU  At  present  the  im- 
pression upon  my  mind  is,  that  the  action  is  not  main- 
tainable. The  cases  decided  in  the  Admiralty  Courts 
are  not  applicable  to  the  present.  There  certain  per- 
sons had  taken  upon  l^emselves  to  be  active,  and  to 
seize  ships  having  slaves  on  board,  on  the  ground  that 
they  had  a  right  so  to  do,  either  by  the  law  of  nations 
or  the  law  of  this  country.  The  court  of  admiralty 
refused  to  assist  the  captors  in  condemning  that  pro- 
perty, to  which  the  claimants,  by  the  law  of  the  parti- 
cular country  to  which  they  belonged,  had  a  right.  In 
such  cases  the  Court  of  Admiralty  is  called  up<m  to  act . 
between  the  two  countries  upon  a  common  principle 
applicable  to  both.  That  court,  therefore,  cannot  lend 
its  assistance  in  the  condemnation  of  a  vessel,  on  the 
ground  that  it  is  engaged  in  a  traffic  which,  according 
to  the  municipal  laws  of  the  country  to  which  the  claim- 
ant belongs,  is  no  wrong.  The  captain  of  the  Fartuna 
had  done  no  act  that  subjected  him  to  condemnation  by 
the  laws  of  his  own  country,  and  this  country  had  no 
right  to  say  that  he  had  been  doing  wrong,  or  that  his 
property  was  subject  to  condemnatfon.  In  substance^ 
therefore,  the  decision  of  that  court  operates  only  in 
the  nature  of  an  amoveas.  manus  and  no  more*  In 
Madrazxo  v.  WiUes^  the  defendant  had  taken  upon  him- 
H  h  3  self 
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rS24.       self  to  be  active^  and  to  seize  the  ship  and  tiavefl)  and 
Z  the  court  held  that  he  had  no  riipht  to  make  the  sekure, 

ngamu  Having  thus  disposed  of  the  authorities  refisrved  to  in 
argument^  I  now  come  to  consider  the  question  for  o«r 
dedsion.  My  opinion  in  this  case  does  not  at  all  pro* 
ceed  upon  the  ground  that  slavery  is  not  to  be  tolerated 
in  the  place  where  these  slaves  came  on  board ;  nor  that 
an  action,  under  circumstances,  may  not  be  maintained 
for  enticing  away  or  harbouring  a  sUve:  nor  on  the 
ground  that  the  instant  he  leaves  his  master's  plantation 
and  gets  upon  other  land,  where  slavery  h  not  tole- 
rated, that,  ex  necessitate,  he  becomes,  to  all  intents  and 
purposes,  a  free  man.  I  give  no  opinion  upon  any 
one  of  these  points ;  but  I  say  that  there  is  a  great  dis- 
tinction between  making  the  law  of  England  active,  and 
leaving  the  law  cf  England  passive.  In  the  cases  cited 
from  the  Admiralty  Courts,  the  law  of  England  was  pas- 
sive. Here  we  are  called  upon  to  put  that  law  mto  activity 
upon  the  ground  that  the  defendants  have  done  a  wrong. 
I  am  of  opinion,  however,  that  we  are  not  warranted 
in  coming  to  that  conclusion,  with  reference  to  the 
character  which  the  defendants  at  that  time  were  filling. 
The  ground  of  complaint  all^^ed  in  the  first  count  of 
the  declaration  is,  that  the  defendant  enticed  the  slaves : 
there  is  no  evidence  to  support  that  count.  The  se- 
cond count  charges,  that  the  defendants  harboured  the 
slaves,  knowing  them  to  be  the  slaves  of  the  plaintiff: 
and  the  third  count,  that  they  harboured  them  after 
notice.  Blake  v.  Lanyon  (a)  is  an  authority  to  shew 
that  the  latter  is  a  good  ground  of  action.  It  is  unne- 
Qcssary,  therefore,  to  consider  whether  there  was  evi- 

(a)  6  7.  £.  2S1. 
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deoce  to  shew  that  the  ddEendants  knew  the  slaves  to  1824. 
bdong  to  the  plaintiff.  But  a  very  material  allegation  ^ 
in  all  the  counts  isy  that  the  defendants  wrongfully  offdnsi 
did  the  act  with  which  they  are  charged ;  the  ques- 
tion isy  whether  that  allegation  was  made  out  against 
either  of  the  defendants?  In  Blaie  v.  Larnfon  the 
defimdant  must  have  had  iiill  opportunity  of  making 
inquiry,  and  satisfying  himself  whether  that  which  was 
asserted  on  the  part  of  the  plaintiff  was  true  or  not. 
There  could  b^  no  diflSculty  in  ascertaining^  with  re- 
spect to  a  person  in  this  kingdom,  whether  he  was 
the  servant  of  A*  B.  or  not ;  but  a  captain  of  an 
English  man  of  war,  engaged  in  foreign  servicci  has 
not  the  same  means  of  satisfying  himself  upon  such 
a  &ct.  It  might  have  been  wholly  inconsbtent  with 
the  duties  which  he  had  to  perform,  in  bis  character  kX 
a  servant  of  the  public,  either  to  leave  his  ship»  in  order 
to  make  such  enquiry  himself,  or  to  dispatch  persons  in 
that  public  service  to  enquire  whether  these  slaves  be- 
longed to  the  plaintiff  or  not  Suppoung,  during  the 
absence  of  apy  of  the  persons  detached  on  such  duty, 
an  occurrence  had  happened  which  required  the  ex- 
ertions of  the  whole  crew,  it  would  have  been  no  excuse 
to  the  government  of  this  country  for  him  to  say,  that 
he  had  detached  some  of  his  crew  to  ascertain  whether 
certain  persons  who  had  come  to  his  ship,  and  had  been 
claimed  as  slaves  by  several  persons  residing  in  dif- 
ferent places,  in  fact  belonged  to  them.  It  might  hap- 
pen that  every  one  of  the  slaves  came  from  different 
places,  and  belonged  to  different  owners,  and  it  would 
have  been  necessaiy  to  make  inquiries  at  each  place. 
In  this  case  the  ship  was  within  one  mile  of  the  shores 
but  it  might  have  been  fifty  miles  off.  I  am  of  opinion 
H  h  4  that 
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1«M.      thftt  the  defendanu  were  bound  to  act  bond  fide.    If  k 
oottld  be  made  oat  that  they  acted  mal&  fide^  tbtyjnoM 
be  liable  to  an  action,  but  >  in  order  to  support  an  action 
against  a  person  who  fills  a  pabUc  oSor  like^tbat  whicb 
the  defendants  in  this  case  filled,  it  is  essential  to  show 
that  they  acted  mala  fide.    In  this  caselhe  plaihtiff 
claims  the  slaves  as. his  own,  and  desires  that  they 
ihonld  be  dismissed  from  the  ^defi^danta'Uhip  and  pot 
into  his  possesi6n.      Sir  G*  Catkbam  md  that  they 
might  go  if  the  plaintiff' could  persuade  them  to  go;  but 
they  refused  to  go.     It  is  said  that  Sir^G*  CodUtm 
ought  have  sent  them  away  from  his  ship^  but  to  what 
place  was  he  to  send  them  ?  they  would  refuse  to  go  to 
East  Florida^  and  if  he  was  bound  to  givfe  them  a  boat, 
they  would  have' the  option  of  going  where  tfc^  thought 
fit,  and'probably  woiild  have  gone  to  Cumberland  hlAnd  g 
but  the  plaintiff  desired  to  have  them  put  in  his  posses- 
sion, not  to  have  them  set  at^  large.     Sir  G.  Cbckburn 
was  cuHed  upon   to  consider^  a  nice  question  of  law, 
upon  whiah  legal  men  might  ^  entertain  adififcrenoe 
of  opinion/ viz.  whether  a 'man  who  is  a  slave,  in  a 
country  where  slavery  is  tolerated,  continues  a  slaVe 
when  he  goes  out  of  the  limits  of  that  state,  and  whether 
neutrals  are  warranted  in  treating  him  as  such.    It  ap«' 
pears  t<>  nie^  that  Sir  G.  Cochb/um  acted  bond  fide. '  If 
he  bad  s&id  <*  these  men  shall  not  remain  longer^  in  my 
ship,  but  I  will  not  put  them  into  your  possession ;  t;hey 
shall  go  where  they  will  \^  it  is  clear  that  they  would 
not  have  gone  back  into  the  paintiff^s  service.     Instead 
of  that,  however.  Sir  6.  Cocktitm  writes  to  Sir  A.  Cock- 
rane  for  instructions,  and  the  latter  considers  it  a  ques- 
tion fit  to  be  decided  upon  by  the  government,  and 
directs  that  the  slaves  should  be  conveyed  to  a  place 

of 
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Df  securify,  where  they  mi^  be  forthcomiiig  for  thin  lIBMi 
benefit  of  the  plaint^,  if  the  govemment  ehottld  decide 
that  they  tfboald  be  restored  to  hiin«  ^  It  appears  to  me^' 
tbtt^ore^  thfti  the  character  of  mala  fides  does  not  i^tae^ 
upon  eithor  of  the  defendants  in  this  case^  and  that  being 
8D|  I  am  of  opinion  that  they  did  not,  in  the  language^of 
dii&  deckration,  wrtn^^Jidfy  harbour,  detain,  and  keep 
the  slaves.  Their  character,  as  public  officers,  placed 
ibem  in  a  different  situation  from  that  in  which  other 
individoals  would  stand ;  and,  upon  that  ground,  I  am 
of  opinion,  that  the  plaintiff  is  not  entitled  to  maintain 
this  action. 

> 
,  HoLEOvn  J.  I  am  also  of  opinion,  that  the  plaindf 
19  not.  entitled  to  maiatain  the  present  action.  The  dk* 
claration  allies,  that. the  plaintiff  was  the  propri0;pr, 
and  in  the  possession  of  a  cotton  plantation  lying  con* 
tiguotts  to  the  river  St^Jakn^  in  EeOt  Florida^  on  which 
land  he  employed  divers  persons,  his  slaves  or  servants. 
The  plaintiff,,  therefore,  cbums- a.  general  property  iii\ 
them  as.hifi  slaves  or  servants,  and  he  claims  this  pro- 
per^,.  as  founded,  not  upon  any  municipal  law  of  the 
country  where  he  resides,  but  upon  a  general  right.  Thjs 
action  is  therefore  fotmded  upon  an  injury  done  to  that 
general  right  Now  it  appears^  from  the  facts  of  theca^^ 
that  the  plaintiff  had  no  right  in  these  persons,  e;cc<}pt 
in.  their  character  of  slaves,  for  they  were  not  serving 
him  under  any  contract;  and,-  according  to  the'princi>- 
pies  oiiheEngliih  law,  such  a  right  cannot  be  con- 
sideved  as  .warranted  by  the  general  law  of  nature.  I  do 
not  mean  to  say  that  particular  circumstances  may  not 
introduce  a  ^gal  relation  to  that  extent ; .  but  assuming 
that ,  there  may  be  such  a  selation,  4t.  can  only  have  a 
.A   .  local 
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1324.  local  existenoe,  where  it  is  tolerated  by  die  particular  law 
of  the  plaoe^  to  which  law  all  persong  there  resident  are 

agamui  bound  to  Submit  Now  if  the  plaintiff  cannot  maintain 
this  action  under  the  general  law  of  nature,  independently 
of  any  positive  institution,  then  his  right  of  action  can  be 
fininded  only  upon  some  right  which  he  has  acquired  by 
the  law  of  the  country  where  he  is  domiciied.  If  he, 
being  a  Brdisk  sutgeot  could  shew  that  the  defendant, 
also  a  British  subject,  had  entered  the  country  where  he^ 
the  plaintiff,  was  domiciled,  and  had  done  any  act 
amounting  to  a  violation  of  that  right  to  the  possession 
of  slaves  which  was  allowed  by  the  laws  of  that  country, 
I  am  by  no  means  prepared  to  say  that  an  action  might 
not  be  maintained  against  him.  The  laws  oX  England 
will  protect  the  rights  of  British  subjects,  and  give 
a  remedy  for  a  grievance  committed  by  one  British 
subject  upon  another,  in  whatever  countiy  that  may  be 
done.  That,  however,  is  a  very  diflerent  case  from  the 
present.  Here,  the  plaintiff,  a  British  subject,  was  rest* 
dent  in  a  Spanish  colony,  and  perhaps  it  may  be  in- 
fierred,  finHn  what  is  stated  in  the  special  case,  that,  by 
the  law  of  that  cdbny,  davery  was  tolerated.  I  am  of 
opinion,  that,  according  to  the  principles  of  the  Bt^gfiA 
law,  the  right  to  slaves,  even  in  a  countey  where  such 
rights  are  recognised  by  law,  must  be  considered  as 
founded  not  upon  the  law  of  nature^  but  upon  the  parti- 
cular law  of  that  country.  And,  supposing  that  the  law 
o( England  would  give  a  remedy  Ibr  the  violation  of  sudi 
a  right  by  one  British  subject  to  another  (both  being 
resident  in  and  bound  to  obey  the  laws  of  that  country) 
still  the  right  to  these  slaves  being  founded  upon  the  law 
of  Spain,  as  applicable  to  the  Fhridas,  must  be  co-exten- 
sive with  the  territories  of  that  state.    I  do  not  mean  to 

'  say. 
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say,  that  if  the  plaintiff  having  the  right  to  possess  these  1^514. 
persons  as  his  slaves  there,  had  taken  them  into  another  "Z 
phM:e^  where^  by  law,  slavery  also  prevailed,  his  rig^  ^agmut 
would  not  have  continued  in  such  a  place^  the  laws  of 
both  countries  allowing  a  property  in  slaves.  Hie  law 
of  slavery  is,  however,  a  law  in  invituni;  and  whoi  a 
party  gets  out  of  the  territory  where  it  prevails,  and  out 
of  the  power  of  his  master,  and  gets  under  the  pro* 
tcction  of  another  power,  without  any  wrongful  act  done 
by  the  party  giving  that  protection,  the  right  of  the 
master,  which  is  founded  on  the  municipal  law  of  the 
particular  place  only,  does  not  continue^  and  there  is 
no  right  of  action  against  a  party  who  merely  receives 
the  slave  in  that  country,  without  doing  any  wrongful 
act.  This  has  been  decided  to  be  the  law  with  respect 
to  a  person  who  lias  been  a  slave  in  any  of  our  fFe$f 
India  colonies,  and  comes  to  this  country.  The  mo- 
ment he  puts  his  foot  on  the  shores  of  this  oOantry,  hu 
slavery  is  at  mi  end.  Put  the  case  of  an  aninhabited 
island  discovered  and  cobnized  by  the  subjects  of  this 
country;  the  inhabitants  would  be  protected  and  go- 
verned by  the  laws  of  this  country.  In  the  case  of  a 
conquered  country,  indeed,  the  old  laws  would  pvfr- 
vail,  nntil  altered  by  the  king  in  council ;  but  in  the 
case  of  the  newly  discovered  country,  freedom  would 
be  as  much  the  inheritance  of  the  inhabitants  and 
their  children,  as  if  they  were  treading  on  the  soil  of 
EnglamL  Now,  suppose  a  person  who  had  been  a  slave 
in  one  of  our  own  Wexi  India  settlements,  escaped  to 
such  a  country,  he  would  thereby  become  as  much  a 
freeman  as  if  he  had  come  into  England.  He  ceases  to 
be  a  slave  in  Englandj  only  because  there  is  no  law 
which  sanctions  his  detention  in  slavery;  for  the  same 

reason. 
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1824*  reason,  be  would  cease  to  be  a  slave  the  moment  be 
landed  in  the  supposed  newly  discovered  island.  In 
this  case,  indeed,  the  fugitives  did  not  escape  to  any 
island  belonging  to  England,  but  they  went  on  board  an 
English  ship  (which -for  this  purpose  may  be  considered 
a  floating  island),  and  in  that  ship  thqr  became  subject 
to  the  English  laws  alone.  They  then  stood  in  the  same 
situation  in  this  respect  as  if  ibey  had  come  to  an  island 
colonized  by  the  English.  It  was  not  a  wrongful  act 
in  the  defendants  to  receive  them,  quite  the  contrary. 
The  moment  they  got  on  board  the  English  ship  there 
was  an  end  of  any  right  which  the  plaibtiff.had  by  the 
Spanish  laws  acquired  over  them  as  slaves.  They  had 
got  beyond  the  control  of  their  master,  and  beyond  the 
territory  where  the  law  reoognbing  them  as  slaves  pre- 
vailed. They  were  under  the  protection  of  another 
power.  •  The  defendants  were  not  subject  to  the  Spanish 
law,  for  they  had  never  entered  the  Spanish  territories, 
either  as  friends  or  enemies.  The  plaintiff  was  permitted 
to  see  the  men,  and  to  endeavour  to  persuade  them  to 
return ;  but  in  that  he  failed.  He  never  applied  to  be 
permitted  to  use  force;  and  it  does  not  appear  that  he 
had  the  means  of  doing  so.  I  think  that  Sir  G.  Cocly 
bum  was  not  bound  to  do  more  than  he  did ;  whether 
he  was  bound  to  do  so  much  it  is  unnecessary  for  me  to 
say.  It  was  not  a  wrongful  act  in  him,  a  British  c^cer, 
to  abstain  from  using  force  to  compel  the  men  to  return 
to  slavery.  It  does  not  appear  that  he  prevented  force 
being  used.  I  do  not  say  that  he  might  not  have  re- 
ffased,'  but  in  fact  there  was  no  refusaL  I  have  given,  my 
opinion  upon  this  question,  supposing  that  there  would 
be  a  right  of  action  against  these  defendants,*  if  a  wrong 
had  kctuaDy  been  d6ne  by  them,  but  I  am  by  no  means 

clear. 
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dear,  that  even  under  such  circumstances,  any  action  18S4. 
W9uld  have  been  maintainable  against  them  by  reason 
of  their  particular  situation  as  officers  acting  in  dis^ 
charge  of  a  public  duty,  in  a  place  flagrante  bello.  I 
doubt.whether  the  applict^ion  ought  not  to  have  been 
made  in  such  a  case  to  the  governing  powers  of  this 
country  for  redress.  The  cases  from  the  Admiralty 
courts  are  distinguishable  from  the  present,  upcm  the 
grounds  already  stated  by  my  Brother  Bayley,  In  Ma- 
drazaso  v.  WiUes  the  plaintiff  was  a  Spanish  subject,  and 
by  the  law  of  Spain  slavery  and  the  trade  in  slaves  being 
tolerated,  he  had  a  right,  by  the  laws  of  his  own  coun- 
try, to  exercise  that  trade*  .  The  taking  away  the  slaves 
was  an  active  wrong  done  in  aggression  upon  rights 
given  by  the  Spanish  law.  That  is  very  different  from 
requiring^  as  in  this  case,  an  act  to  be  done  against  the 
slaves,  who  had  voluntarily  left  their  master.  When 
^ey.got  out  of  the  territory  where  th^  becapne  slaves 
to  the  plaintiff  and  out  of  his.  power  and  control,  they, 
wer^  by.  the  general  law  of  nature^  n^ade  free,  .unless  they 
were  slaves  by  the  pai;ticular  law  of  the  plajce  wherei,the 
defendant  received  them.  They  were  not  slaves  by  the 
law  which  previ^led  on  board  the  British  ship  of  war.  I 
am,  therefore,  of  opinion,  that  the  defendanits  are  en-*, 
titled  to  the  judgment  of  the  C!ourt«   .         . 

Best  J.  The  .feeliogs  which  are  naturally  exaledihf. 
a  discussion  of  the  subject  of  slavery,  may  perhaps  be- 
tray me  into  some  warmth  of  expression ;  I  beg,  how*- 
ever,  that  nothing  which  J  say  may  be  considered  as 
trenching  upon  the  local,  rights-  of. the,  proprietors.. of 
lands  in  our  West  India  islands,  to  the  services  of  their 
slaves  in  that  country.     They  have .  acquired    those 

rights 
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1 824.       rights  under  the  encourageamal  of  the  legiabture  of  this 

• coontry,  and  ikef  m^t  not  to  be  pot  in  jeopardy 

against  hf  axKf  pomer  in  this  country,  nnlesit  a  complete  oom- 
pentation  be  gtven  to  them  by  the  public  for  the  capi- 
tal which  they  have  been  encouraged  to  embark  in  such 
property.  The  crime  of  davery  is  the  crime  of  the 
nation,  and  every  individual  in  the  nation  diould  con- 
tribute  to  put  an  end  to  it  as  soon  as  possible.  It  is 
a  relation  which  ought  not  to  be  continued  one  moment 
longer  than  is  necessary  to  fit  the  slave  for  a  state  of 
freedom.  For  our  <kmvenienoe  or  our  gain  it  ought 
not  to  be  allowed  to  exist. 

The  plaintiff  in  this  case,  states  his  rights  in  terms 
so  general  that  possibly  the  declaration  might  have 
been  bad  upon  demurrer,  aldiough  it  b  sufficiently 
certain  after  verdict  It  is  incumbent  upon  us,  how- 
ever, to  see  what  sort  of  servants  the  plaintifi^  claims. 
It  is  clear,  from  the  case,  that  they  were  not  'servants 
in  our  sense  of  the  word ;  that  they  were  not  servants 
by  contract,  but  slaves.  The  first  objection  that  occurs 
to  me  in  this  case  is,  that  it  does  not  appear  upon 
the  special  case,  that  the  right  to  slaves  exists  in  Easi 
Florida.  That  right  b  not  a  general  but  a  local  right ; 
it  ought,  therefore^  to  have  been  shewn  that  it  existed 
in  NoridOf  and  that  the  defendants  knew  of  its  exist- 
ence. Assuming,  however,  that  those  facts  did  appear, 
still,  under  the  circumstances  of  this  case,  this  action 
could  not  be  maintained.  These  slaves  were  not  se- 
duced from  the  service  of  their  employer  by  any  act 
of  the  defendants ;  if  they  had,  the  case  would  have 
been  very  different.  The  plaintiff,  therefore,  can  only 
be  entitled  to  recover  upon  the  count  which  charges 
the  defendants  with  harbouring  the  slaves. 

Then 
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Thien  the  question  !%  were  these  persons  slaves  at       ]g24. 

the  time  when  Sir  6.  Cockbuni  refused  to  do  the  act       

which  he  was  desired  to  do?  I  am  decidedly  of  ''^^ 
opinion  that  they  were  then  no  longer  slaves.  The  C^^*"^^^'* 
moment  they  put  their  feet  on  board  of  a  British  man 
of  war,  not  lying  within  the  waters  of  Baa  Florida^ 
(where^  undoubtedly,  the  laws  of  that  country  would 
prevail,)  those  persons  who  before  had  been  slaves,  were 
free.  The  defendants  were  not  guilty  of  any  act  pre- 
judicial to  the  rights  which  the  plaintiff  alleges  to  have 
been  mfringed.  Those  rights  were  at  an  end  before 
the  defendants  were  called  upon  to  act.  Slavery  is  a 
local  law,  and,  therefore,  if  a  man  wishes  to  preserve  his 
slaves,  let  him  attach  them  to  him  by  affection,  or  make 
fast  the  bars  of  their  prison,  or  rivet  well  their  chains, 
for  the  instant  they  get  beyond  the  limits  where  slavery 
is  recognised  by  the  local  law,  they  have  broken  their 
chains,  they  have  escaped  from  their  prison,  and  are 
free.  These  men,  when  on  board  an  English  ship,  had 
all  the  rights  belonging  to  Efigliskmen^  and  were  sub- 
ject to  all  their  liabilities.  If  they  had  committed  any 
offence  they  must  have  been  tried  according  to  English 
laws.  If  any  injury  had  been  done  to  them  they  would 
have, had  a  remedy  by  applying  to  the  laws  of  this 
country  for  redress.  I  think  that  Sir  G.  Cockbum 
did  all  that  he  lawfully  could  do  to  assist  the  plaintiff; 
he  permitted  him  to  endeavour  to  persuade  the  slaves  to 
return ;  but  he  refused  to  apply  force.  I  think  that  he 
might  have  gone  further,  and  have  siud  that  force  should 
not  be  used  by  others ;  for  if  any  force  had  been  used 
by  the  master  or  any  person  in  his  assistance,  can  it  be 
doubted  that  the  slaves  might  have  brought  an  actioa  of 
trespass  against  the  persons  ucfiqg  that  £>ree  ?  ,  Nay,  if 
the  slave,  acting  upon  his  newly  recovered  right  of  free- 
dom. 
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1824.  dom,  bad  determined  to  vindicate  that  right,  originally 
^~^  the  gift  of  nature,  and  had  resbted  the  force,  and  his 
agointt  death  had  ensued  in  the  course  of  such  resistance^  can 
there  be  any  doubt  that  every  one  who  had  contributed 
to  that  death  would,  according  to  our  laws,  be  goilty  of 
faiurder  ?  That  is  substantially  decided  by  Sommersetfn 
case,  from  which,  it  is  clear,  that  such  would  have  been 
the  consequence  had  these  slaves  been  in  England ;  and 
so  far  as  .this  question  is  concerned,  there  is  no  dif- 
ference between  an  English  ship  and  the  soil  of  Eng'^ 
hnd ;  for  are  not  those  on  board  an  English  ship  as 
much  protected  and  governed  by  the  English  laws  as  if 
they  stood  upon  En^ish  land  ?  If  there  be  no  difier- 
ence  in  this  respect,  Sammersetfs  case  has  decided  the 
present:  he  was  held  to  be  entitled  to  his  discharge, 
and,  consequently,  all  persons  attempting  to  force  him 
back  into  slavery  would  have  been  trespassers,  and  if 
death  had  ensued  in  using  that  force  would  have  been 
guilty  of  murder.  It  has  been  said,  that  Sir  G.  Cock* 
bum  might  have  sent  them  back*  He  certainly  was  not 
bound  to  receive  them  into  his  own  ship  in  the  first 
instance^  bat  having  done  so^  he  could  no  more  have 
forced  them  back  into  slavery  than  he  could  have  com- 
mitted them  to  the  deep.  There  may  possibly  be  a  dis- 
tinction between  the  situation  of  these  persons  and  that 
of  slaves  coming  from  our  own  islands,  for  we  have  un- 
fortunately recognised  the  existence  of  slavery  there^  al- 
though we  have  never  recognized  it  in  our  own  country. 
The  plaintiff  does  not  found  his  action  upon  any  viola* 
tion  of  the  English  laws,  but  he  relies  upon  the  comity 
of  nations.  I  am  of  opinicm,  however,  that  he  cannot 
*  maintain  any  action  in  this  country  by  the  comity  of 

nations.      Althongh   the  English  law  has  reoc^nised 
3  slavery. 
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davery,  it  has  done  80  within  certain  limits  only;  Md  1894. 
I  deny  that  in  any  <5ase  an  action  .  has  been  held  to  "; 
be  maintainable  in  the  municipal  courts  of  this  coun-  agaiwu 
try,  founded  upon  a  tight  arising  out  of  slavery.  Let 
us  look  to  the  history  of  the  odious  traffic  out  of 
which  the  relation  of  master  and  slave  in  the  JVesi  Indies 
has  ariseti.  Queen  Elitabeth  expressed  her  hope  to 
Sr  John  Hctmkins  that  the  negroes  went  voluntarily  froiti 
Africa  to  submit  to  domestic  slavery  in  another  country, 
and  declared)  that  if  any  force  was  used  to  enslave  them, 
she  doubted  not  it  wonld  bring  down  the  vengeance  df 
heaven  upon  those  who  were  guilty,  of  such  wickedness. 
It  is  unfortunate^  however,  for  the  memory  of  that  queen, 
that  in  her  reign  patents  were  granted  to  encourage  the 
trader  and  those  were  followed  up  by  acts  of  pariiament 
espcessly  recognising  it.  The  legislature  interfering 
from  motives  of  bumamtyi  regulated  the  mode  of  tr«i^ 
porting  slaves,  and  also  the  making  of  iosunmces  upon 
them.  An  act  was  also  passed  soon  after  we  had  acoom^ 
piisbed  our  own  ]ib^y»  w.  the  2>&  10  W.  3,  c.  S6.  s.7^ 
^9».whiGfa  certainly  speaks  of  these  uohajqpy  beingi  by  the 
degrading  appelbition  of  merchandize  and  of  their  being 
faraught  to  Em^and^^  qot  as  the  termination  of  the  voy* 
ag^  but  as  a  place  at  which  ships  might  call.  I  thinks 
however^  that  notwithstanding  that  act,  if  they  had 
come  here  and  got  within  the  waters  of  England^  they 
might  have  been  discharged  by  rnean^  of  writs  of  habeas 
corpus.  There  was  also  a  statute  passed  in  the  reign  of 
G*  2.  (a)|  by  which  slaves  in  the  Wut  India  islands^  like 
other  property,  were  made  saleable,  and  subject  to  the 
delHs  of  thc^  persons  to  whom  they  belong.  Both  those 
stfitHt^Sy  however,  were,local  in  their  api^cation,.  being 

(fl)  5  C.  2.  c.  7.  «.  4. 

Vol.  II.  I  i  confined 


CoCHBAKt. 
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1824.  confined  to  the  West  hidia  islands  only.  I  do  ndt, 
therefore,  feel  myself  fettered  by  any  thing  expressed 
in  either  of  them,  in  pronowicing  the  same  ppinioo 
upon  the  rights  growing  out  of  slavery,  as  if  they  had 
never  passed.  If,  indeed,  there  had  been  any  express 
law,  commanding  us  to  recognise  those  rights,  we  might 
then  have  been  called  upon  to  consider  the  propriety 
of  that  which  has  been  said  by  the  great  commen- 
tator upon  the  laws  of  this  country,  ^<  that  if  any 
human  law  should  allow  or  injoin  us  to  commit  an 
offence  against  the  divine  law,  we  are  bound  to  trans- 
gress that  human  law."  (a) 

There  is  no  statute  recognizing  slavery  which  operates 
in  the  part  of  the  British  empire  in  which  we  are  now 
called  upon  to  administer  justice.  It  is  a  relation  which 
has  always  in  British  courts  been  held  inconsistent  with 
the  constitution  of  the  country.  It  is  matter  of  pride 
to  me  to  recollect  that,  whilst  economists  and  politicians 
wei«  recommending  to  the  legislature  the  protection  of 
this  traffic,  and  senators  were  framing  statutes  for  its  pro- 
motion, and  declaring  it  a  benefit  to  the  country,  the 
judges  of  the  land,  above  the  age  in  which  they  lived, 
standing  upon  the  high  ground  of  natural  right,  and 
disdaining  to  bend  to  the  lower  doctrine  of  expedienqr, 
declared  that  slavery  was  inconsistent  with  the  genius 
of  the  JSng/rsA  constitution,  and  that  human  beings  ooqU 
not  be  the  subject  matter  of  property.  As  a  lawyer  I 
speak  of  that  early  determination,  when  a  different 
doctrine  was  prevailing  in  the  senate,  with  a  consider-^ 
able  degree  of  professional  pride. 

I-  say  there  is  not  any  decided  case  in  which  the  power 
to  maintain  an  action  arising  out  of  the  relation  of 

(a)  m.  Cjnu  Tol.  I  p.  4S. 

master 
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■ad  iil««e  baft  been  recognised  in  this  country.        1824. 
I  am  aware  of  the  case  in  Levinz^  but  there  the  ques-       «^— 

FOEMS 

tion  was  never  decided,  and  if  it  had,  in  the  case  of  agttmm 
Smith  V.  GouU^  the  whole  court  declared  that  the  opi- 
nion there  expressed  is  not  law.  And  the  same  had 
before  been  said  by  Lord  Hdt  in  the  case  of  ChavAer^ 
lain  V.  Harvey,  {a)  The  case  of  Smith  v.  Brown  and 
Cooper  has  been  misunderstood.  It  has  been  supposed  to 
establish  the  position,  that  an  action  may  be  maintained 
here  for  the  price  of  a  negro,  provided  the  sale  took  place 
in  a  country  where  negroes  were  saleable  by  law.  But 
that  point  was  not  decided.  The  court  only  held,  that 
the  question  could  not  be  agitated  unless  that  fact  was 
averred  on  the  face  of  the  declaration.  In  this  case  the 
slaves  belonged  to  the  subject  of  a  foreign  state.  The 
plainti£P,  therefore,  must  recover  here  upon  what  is  called 
the  comitas  inter  communitates ;  but  it  is  a  maxim,  that 
that  cannot  prevail  in  any  case  where  it  violates  the  law 
of  our  own  country,  the  law  of  nature,  or  the  law  of 
God.  The  proceedings  in  our  courts  are  founded  upon 
the  law  oi  England^  and  that  law  is  again  founded  upon 
the  law  of  nature  and  the  revealed  law  of  God.  If  the 
right  sought  to  be  enforced  is  inconsistent  with  either 
of  these,  the  English  municipal  courts  cannot  recognise 
it.  I  take  it,  that  that  principle  is  acknowledged  by 
the  laws  of  all  Europe.  It  appears  to  have  been  re- 
cognised by  the  French  courts  in  the  celebrated  case 
alluded  to  by  Mr.  Hargrove  in  his  argument  in  Sum* 
menetfa  case.  Mr.  Justice  Elackstone  in  his  Commen- 
tarie$9  vol.  i.  p.  42.  says,  *'  upon  the  law  of  nature  and 
the  law  of  revelation,  depend  all  human  laws ;  that  is  to 
say,  no  human  law  should  be  suffered  to  contradict 

(•)  i  Ld.  nmym,  146. 

I  i  2  these.'* 
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1824.  these.''  Now  if  it  can  be  shewn  that  slavery  is  against  the 
p^^^^  law  of  nature  and  the  law  of  God,\  it  cannot  be  recog- 
mgainMt        niscd  in  our  courts.     In  voLi.  p.  424.,  the  same  writer 

COCHRANS.  ^ 

says,  <*  the  law  of  England  abhors^  and  will  not  endure 
the  existence  of  slavery  within  this  nation  ;**  and  he 
afterwards  says,  that  ^  a  slave  or  negra,  the  instant  he 
lands  in  England^  becomes  a  freeman,  that  is,  the  law 
will  protect  him  in  the  enjoyment  of  his  person  and  hiB 
property.  Yet,  with  regard  to  any  right  which  the 
master  may  have  lawfully  acquired  ta  the  perpetual  ser- 
vice otjolm  or  Thomas,  this  wiH  remain  exactly  in  the 
same  state  as  before ;"  and  then,  after  some,  other  ob- 
servations which  it  is  unnecessary  to  notice,  he  says, 
*^  whatever  service  the  heathen  negro  owed  of  right  to 
his  roaster,  by  general,  not  by  local  law,  the  same 
(whatever  it  be)  is  he  bound  to  render  when  brought 
ia  England  and  made  a  Christian."  Whotevec  service 
he  owed  by  the  local  law,  is  got  rid  of  the  moment  he 
got  out  of  the  local  limits.  Now  what  service  can  we 
owe  by  the  general  law  ?  -  Service  to  our  country,  service 
to  our  relations  fpr  the  protection  they  have  aflbrded  us, 
and  service  by  compact  A  state  of  slavery  excludes 
all  possibility  of  a  right  to  service  arising  by  either  of 
these  means.  A  slave  has  no  country,  he  is  not  reared' 
by  or  for  his  parents^  or  for  his  own  benefit,  but  for  that 
of  his  master,  he  is  incapable  of  compact  We  have 
the  authority  of  the  civil  law  for  saying  that  slavery  i» 
against  the  rights  of  nature^  Inst.  Lib.  K  tit  S.  s*  2. 
Ihe  legislature  of  this  country  has  given  judgment  upon 
the  question.  They  have  abolished  the  trade  in  sfatves, 
they  have  even  bought  up  at  a  great  price  the  right  of 
other  countries  to  cany  it  on.  We  might,  perhaps, 
have  called  upon  them  to  abandon  the  tra£Bc  without 
remuneration.     It  might  have  been  glorious  thus  to 

put 
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put  down  an  usurpation  agdnst  the  rights  of  nature^  1824. 
but  we  bad  participated  too  largely  in  the  iniquitous  p^"^ 
traffic  to  be  justified  in  throwing  the  first  stone^  and  o^*^ 
may  be  considered  as  having  paid  this  sum  as  a  sin* 
ofiering  for  our  transgressions.  In  Sommerseifs  case  (a) 
Lord  Mansfield  observes,  <^  The  difficulty  of  adopting 
the  relation  without  adopting  it  in  all  its  consequencesy 
is  indeed  extreme,  and  yet  many  of  those  consequences 
are  absolutdy  contrary  to  the  municipal  law  of  England^ 
We  have  no  authority  to  r^guhUe  the  conditions  in 
which  law  shall  operate.''  SommerseU  was  discharged. 
He  might  then  have  maintained  an  action  against  those 
who  had  detained  him ;  and  if  that  be  so,  how  can  any 
action  be  maintained  against  these  defendants  for  not 
assisting  in  the  detention  of  these  men  ?  The  place 
where  the  transaction  took  place  was,  with  respect  to 
this  question,  the  same  as  the  soil  of  England.  Had  the 
defendants  detained  these  men  on  board  their  ships  near 
the  coast  of  England^  a  writ  of  habeas  corpus  would 
have  set  them  at  liberty.  How  then  can  an  action  be 
maintained  against  these  gallant  officers  for  doing  that 
of  their  own  accord  which,  by  process  of  law  in  a  British 
court  of  justice^  they  might  have  been  compelled  to  do  ? 
I  have  before  adverted  to  the  narrower  ground  upon 
which  this  case  might  have  been  decided,  but  if  slavery  be 
recognised  by  any  law  prevailing  in  East  Florida^  the 
operation  of  that  law  is  local.  It  is  an  antichristian 
law,  and  one  which  violates  the  rights  of  nature,  and 
therefore  ought  not  to  be  recognised  here.  For  these 
reasons  I  am  of  opinion,  that  our  judgment  must  be  for 
the  defendants. 

Judgment  for  the  defendants. 

(a}  SOif0uW/'<A.  7.79. 

li  3 
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Bates  against  Cort. 


Bedantian        \  SSUMPSIT  on   a  special  agreement.      The  first 

stated^  that  bj    /\  ^ 

agreement  be-  count  of  the  declaration  stated,  that  by  a  certain 

and  6.  G^  memorandum  of  agreement  made  between  plainti£P  and 
toldnit^ld^  o°e  G.  G.f  the  plaintiff  agreed  to  sell  and  deliver  to 
^Uueemd^  G.  G.  a  lace  machine,  then  in  a  working  condition,  for 
bT^thitt'  220/.,  to  be  paid  for  as  follows:  40/.  to  be  paid  on 
^orbndeliirery,  delivery,   and  1/.  per  week  thereafter  until  the   full 

andtbemidtte  . 

by  weekly  pay-  amouut  was  discharged,  with  lawful  interest;  and  it  was 

ments  of  l/f 

which  were  to  thereby  mutually  agreed  that  the  1/.  per  week  should  be 
fendant,  as  paid  to  the  defendant,  who  was  authorised  to  receive  the 
piainUff,  and  in  <^<"^®  ^'^^  ^^^  plaintiff  as  his  trustee.  And  in  case  of  de- 
Silt!*pWnt^  fault  of  G.  G.  paying  the  defendant  1/.  per  week,  he 
back*Sie*nr-  ^^^^^  forfeit  the  whole  money  which  might  be  then 
chine ;  and  in    pj^jj^  and  the  machine  should  be  returned  to  the  plain- 

connderatton 

ofUiepremiies,  tiff.     And  thereupon  afterwards,  to  wit,  on,  &c.,  in  con- 

ond  of  plaintiff, 

at  the  request     sideratiou  of  the  premises,  and  of  the  plaintiff,  at  the 

of  the  ddend-  /»   i       •   #•      i  ....  .         , 

ant,  appointing  request  ot  the  defendant,  appomting  nim  to  receive  the 
tblTweddy '^  said  sum  of  1/.  per  week  for  the  machine  from  G.  G., 
ddSdMt*pH>.  ^^^  defendant  undertook,  and  promised  the  plaintiff,  to 
Sarto  tolkr^Ae"  ^^  ^^®  machine  and  pay  the  balance,  should  there  be 
mac^e«id      ^ny  default  by  G.  G.  in  the  weekly  payments  to  the 

should  there  be  plaintiff.  The  declaration  then  averred  delivery  of  the 
any  default  by 

G.  o.  intha      machine  to  G.  G.  at  the  price  of  S20/*,  payment  of  40/. 

tvecUy  pay-  a 

ments:  Held,    at  the  time ;  but  default  in  the  subsequent  weekly  pay- 

misewaa^     ments,  and  that  cm,  &c.  GIL  became  and  still  was  due 

andTfSdr*"'     ^^'  ^^^^  |3ayments.     That  phiintiff,  on,  &C.,  appointed 

defendant  to   receive  the  weekly  payments,  and  was 

alwayi»  thenceforth  willing  to  suffer  him  to  receive  them; 

yet 
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Bates 
CoftT. 


yet  defendant,  although  requested,  would  not  pay  plain-  1824. 
tiff  the  said  arrears  of  612.,  or  any  part.  The  second 
count,  in  like  manner,  set  out  the  agreement,  the  pro- 
mise of  defendant,  part  performance^  and  subsequent 
de&ult  by  G.  6. ;  and  then  proceeded,  **  although  the 
plaintiff  did,  on,  &c.,  appoint  defendant  to  receive  the 
we^ly  payments,  and  hath  always  been  willing  to  suffer 
him  to  receive  them,  and  to  take  the  said  machine  to  and 
fbr  his  own  use  and  benefit,  of  which  defendant  had 
notice,  yet  defendant  would  not  pay  the  balance  due 
from  G.  G.  to  the  plaintiff."  Pleas,  first,  general  issue ; 
secondly,  that  the  promise  in  the  first  count  was  to 
answer  finr  the  de&ult  of  another,  and  that  the  only  con- 
sideration for  it,  was  the  appointment  of  the  defendant 
to  receive  the  weekly  payments,  and  that  there  was  no 
agreement  or  memorandum  thereof  in  writing  signed  by 
defendant,  or  any  person  duly  authorised,  wherein  any 
other  consideration  was  stated.  Thirdly,  a  similar  plea 
to  the  second  count.  The  replication,  after  protesting 
that  the  promise  of  defendant,  laid*  in  the  first  count, 
was  not  for  the  de&ult  of  another,  and  that  the  ap- 
pointment of  defendant  was  not  the  only  consideration, 
set  out  an  agreement  in  writing  between  the  parties. 
Similar  replication  to  the  third  plea.  General  demurrer 
and  joinder. 

C3kiity9  in  support  of  the  demurrer.  The  pleas  seem 
to  haye  been  drawn  with  a  view  to  found  an  objection 
on  the  seventeenth  section  of  the  statute  of  frauds;  but 
the  declaration  is  bad  at  common  law,  the  promise  aa 
laid  being  void  for  want  of  consideration.  Forth  v.  Starts 
ion.  (a)    The  appointment  of  the  defendant  to  receive 

(«)  1  HTnu.  Sound.  Sia  and  n.  (S.) 

li  4  the 


Qon. 
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LSS4ii       the  weekly  iostalmeDts  is  the  cmly  comideration  alleged* 
.       but  he  was  bound  to  pay  the  money  over  as  soon  as  be 

Sams 

agamtt  received  it ;  indeed  the  plaintiff  might  have  sued  him  for 
it,  without  even  making  a  previous  demand.  In  Baker 
r.  Jacob  (a),  it  was  held  that  an  agreement  **  to  forbear 
for  a  little  whiW  was  not  a  sufficient  consideration; 
and  Elsee  v.  Gaiward  (6)  shews  that  a  count  merely  set- 
ting out  the  non-performance  of  a  promise,  is  not  ,sn&* 
dent ;  it  must  also  shew  a  consideration  for  the  promise. 
(He  was  then  stopped  by  the  Court.) 

,.  Manning  contra.  The  question  certainly  turns  on  the 
form  of  the  dedaratton^  not  upon  the  subsequent  plead- 
ings; for  if  that  be  good,  the  pleas  are  clearly  bad.  The 
first  count,  perhaps,  cannot  be  supported,  but  the  second 
may ;  for  however  informally  the  facts  may  be  stated  on 
the  record,  yet,  if  upon  the  whole  there  appears  to  have 
been  an  undertaking  by  the  plaintiff  to  let  the  defendant 
take  the  machine,  that  is  a  sufficient  consideration  for 
his  promise.  Now,  upon  such  an  agreement  as  that 
stated,  an  action  would  lie  against  the  plaintiff  for  not 
suffirring  the  defendant  to  take  the  machine. 

Per  Curiam.  The  declaration  affects  to  shew  the 
legal  operation  of  the  agreement.  Now  that  states  that 
the  agreement  bound  the  defendant  to  take  the  machine, 
not  the  plaintiff  to  deliver  it.  The  declaration  does  not 
even  shew  that  it  was  in  the  plaintiff's  power  to  ddiver 
the  machine ;  for  it  is  not  stated  that  he  had  ever  got  it 
badk  from  the  original  vendee.  There  certainly  is  an 
allegation  of  willingness  to  let  the  defendant  take  the  i 


(•}  I  Sulitr.  41.  (ft)  5  T.  n.  H9. 

chine, 
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chtne,  hot  that  does  not  appear  to  have  been  in  pona- 
ance  of  any  pre-existing  agreement,  nor  does  the  whole 
import  any  obligation  on  the  plaintiff  to  let  the  defendant 
take  it.    The  declaration  is  therefore  bad,  no  sufficient « 
consideration  for  the  defendant's  promise  being  shewn. 

Judgment  for  the  defendant. 


Thomas  and  Another,  Assignees  of  R.  HoBsmj;^  ^J^'  ^22 
a  Bankrupt,  against  Heathgrk.     " '     '^  ' 

ASSUMPSIT  by  the  plaintifis,  as  assignees  of  Hoth-  Dcciantion  in 


sofh  a  bankrupt.    The  first  count  of  the  declaration  tiheM^Ji  of 
stated,  that  the  defendant  was  indebted  to  the  bankrupt  ^^'^the 
before  his  bankruptcy,  in  the  sum  of  1000/.  for  goods  f^aSSd  toT« 
sold,  &C.  and  the  promise  was  alleged  to  be  made  to  the  Jj^Sr??*^'®" 
bankrupt  before  his  bankruptcy.      There  were  seven  i"  loocx.  for 

goodi  aoldf  tk€,f 

Other  counts^  in  each  of  which  the  sum  mentioned  as  «k1  concluded 

by  itating  tliat 

due  was  1000/.,  and  in  all  these  counts  the  promises  tiie  plaintiff 
were  laid  to  have  been  made  to  the  banknipt  before  his  damage  uTtfaai 
bankrtiptcy.   There  was  also  another  set  of  counts  laying  ^"before  Se 
the  promises  to  have  been  made  to  the  assignees  since  the  ^ll'^^^. 
bankruptcy.    The  defendant  pleaded,  first,  non-assump-  f^°*  ••^ 
sit  to  the  whole  declaration;  and  secondly,  as  to  the  bankrupt  and 

the  defendant^ 

first  eight  counts,  that  after  the  making  of  the  promises  the  latter  was 

found  to  be 

in  those  counts  mentioned,  and  before  Hobson  became  indebted  to  the 
a  bankrupt,  and  before  the  commencement  of  the  suit,  ^am  of  40^.,  * 
to  wit,  cm,  &c  at,  &c  an  account  was  had  and  stated  ^  theb«£ 

nipt  drew  a 
bill  upon  the 
defendant^  whidi  the  defendant  accepted  for  and  on  account  of  the  nid  iererai  promiiea  in 
the  declaration  mentionad,  bynatou  whereof  the  defendant  became  liable  to  pay  the  bill. 
The  plaintiff  having  :tepli«d  ower,  it  was  held»  upon  demuirer  to  the  replication,  that  the 
plea  was  bad^  inasmuch  as  it  was  pleaded  to  the  whole  oi  (he  demand ;  and  the  giving  of  a 
bill  for  400/.  was  not,  in  point  of  hiw,  a  satis&ction  of  lOOO^i  the  amount  of  the  debt 
daixDcd. 

between 


HsATHour* 
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1B24«       between  Hcbum  and  the  defendant,  of  and  concerning 
'  the  snms   of  money  in  those  counts  mentioned;  and 

offOfM  upon  such  accounting,  the  defendant  was  found  to  be 
indebted  to  Hcbson  in  the  sum  of  4002^  for  which  said 
sum  of  400/.,  HcbsoHj  according  to  the  usage  and  custom 
of  merchants,  made  his  bill  of  exchange,  and  directed 
the  same  to  the 'defendant,  and  thereby  required  the 
defendant,  three  months  after  the  date  thereof,  to  pay 
to  Hcbson  or  his  order  the  sum  of  4002.  for  value  re- 
ceived, and  delivered  the  bill  to  the  drfendant,  who 
thereupon  accepted  the  same  for  and  on  account  of  the 
said  several  promises  and  undertakings  in  the  said 
counts  mentioned ;  and  by  reason  thereof  the  defendant 
becapie  and  from  thence  continually,  until  Hobson  be- 
csme  a  bankrupt,  was  liable  to  pay  to  Hobson  or  bis 
order,  and  sinee  the  bankruptcy  to  the  order  of  Hcbson 
or  the  plaintiffi  as  his  assignees,  the  money  in  the  bill 
specified.  Replication  to  the  first  plea  joining  issue ; 
and  to  the  second,  that  before  Hcbson  became  a  bank- 
rupt, to  wit,  on,  &c.  at,  &c.  when  the  bill  was  due  and 
payable^  it  was  duly  presented  to  the  defendant  for 
payment,  who  was  requested  to  pay  the  sam^  but  that 
he  did  not  pay  the  same  either  to  the  bankrupt  or  his 
assignees.  To  this,  replication  there  was  a  demurrer, 
and  the  causes  of  demurrer  assigned  were,  first,  that 
the  bill  mentioned  in  the  second  plea  was  a  negotiable 
instrument,  and  for  any  thing  that  appeared  in  the  said 
replication  it  mi^t  have  been  negotiated  by  Hobson 
before  he  became  bankrupt,  or  his  assignees  since  his 
bankruptcy,  and  that  the  defendant  might  be  liable  to 
be  sued  upon  it  by  some  other  person  as  the  holder; 
and,  secondly,  that  it  did  not  appear  that  the  bill  wbs 

then 
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then  unpaid  in  the  possessiani  or  under  the  control  of 
the  plaintiffs. 

Campbdly  in  support  of  the  demurrer.     The  case  of 
Keardake  v.  Morgan  (a)  is  an  authority  to  &hew  that 
this  plea  is  good.    {^Baytey  J.   There  is  this  diflerence 
between  the  two  cases.     Here,  this  plea  is  pleaded  to 
the  whole  demand  contained  in  the  first  eight  ofunts. 
There  only  to  parcels  of  the  demand.]      This  plea 
would  be  good  upon  general  demurrer,  and  the  pluntiffs 
having  replied  over,  no  other  objection  can  be  taken  to 
the  plea,  except  such  as  might  be  taken  upon  general 
demurrer.    Now,  the  fair  intendment  of  the  plea  is, 
that  upon  taking  the  account  the  defendant  was  in- 
debted in  no  more  than  400/.,  and  that  that  was  the  ba« 
lance  then  due.    The  plea  is  certain  to  a  common  intent, 
which  is  sufficient  upon  general  demurrer.    [Bay/ky  J. 
Then  you  must  contend,  that  if  issue  had  been  tdcen 
upon  the  fact,  whether  more  than  400/.  was  due^  it 
would  have  been  an  answer  to  the  whole  plea.]    It  is 
also  averred,  that  the  bill  was  accepted  for  and  on  account 
of  the  promises  in  the  dedaratipn ;  and  in  Bichardsan  v. 
Bickman  (b),  the  plea  appears  to  have  been  pleaded  to 
the  whole  demand.    \_Holroyd  J.'  That  does  not  suffi* 
ciently  appear,  nor  was  the  objection  ever  taken.]    Sup- 
posing the  plea  to  be  good  on  the  fietce  of  it,  this  repli- 
cation is  insufficient,  because  it  does  not  shew  that  the 
bill  was  still  in  die  hands  of  the  assignees.     That  fact 
being  in  the  knowledge  of  the  plaintiffs  or  the  bankrupt, 
ought  to  have  been  averred  by  them.     It  does  not  ap-; 


1824. 

Thomas 
affunst 

HXATHOEV. 


(«)  5  7.  A.  51a.         (6)  B.  R.  Jf.  16  0.3.»  dtcdiii  5  2*.  %^  517. 

pear 
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1824tf       pear  that  the  bill  had  not  been  negotiated,  it  may  be 
Z  inferred  that  it  has.  and  that  the  defendant  may  be 

Thomas  "^ 

against  Called  UDon  to  pay  the  debt  a  second  time.  The  repli- 
cation  does  not  state  by  Whom  the  bill  was  presented, 
nor.  that  the  bankrupt  or  his  assignees  ever  required  the 
defendant  to  pay  it. 

H$ltf  contra,  was  stopped  by  the  Court* 

Bayley  J.  I  am  of  opinion  that  this  plea  is  bad. 
It  is  pertectly  dear,  that  a  plea  which  professes  to  be  an 
answer  to  the  whole  declaration,  but  which,  in  fiict^  is  an 
answer  to  part  only,  is  bad.  Now,  this  plea  professes  to  be 
an  answer  to  the  whole  of  the  first  eight  counts  of  the  de- 
claration. What  is  the  charge  contained  in  those  counts? 
Each  count  charges  the  defendant  with  a  debt  of  1000/., 
and  states  that  the  plaintifis  have  sustained  damages  to 
that  amount.  If  they  could  have  proved  that  they  were 
damnified  to  that  extent,  they  would  have  been  entitled  to 
recover  the  full  amount.  In  answer  to  that  demand,  the 
defendant  pleads  that  an  account  was  stated  between  the 
bankrupt  and  himself  and  that  he^  the  defendant,  was 
found  to  be  indebted  to  the  bankrupt  in  4002,,  for  which 
said  sum  of  4002.  the  bankrupt  drew  his  bill,  which  the 
defendant  accepted.  The  plea  does  not  all^  that  no 
more  than  4002.  was  due^  but  only  that  that  was  the 
finding  when  the  account  was  taken.  It  is  argued  that 
that  defect  is  supplied  by  the  idlegation,  tha^  the  bill  of 
exchange  was  accepted  by  the  defendant  Jbr  and  on  tff* 
comt  qf  the  said  several  jnvmises  and  ynderiakings  in  the 
.  dedaraiion  mentioned  i  or  in  other  words,  that  the  ac- 
ceptance for  400L  for  and  on  account  of  the  debt  of 

10002., 


H«4nioBif. 
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lOOOLf  18  a  good  discharge  in  law  of  the  latter  debt  1824. 
Bot  it  is  perfectly  clear,  that  in  poikit  of  law  the  pay-  _. 
meot  of  a  smaller  sum  cannot  be  pleaded  as  a  satisfaction 
for  a  larger.  That  being  so,  I  am  of  opinion,  that  in* 
asmnch  as  this  plea  is  pleaded  as  an  answer  to  the  whole 
demand  contained  in  the  first  eight  counts  of  the  de- 
claration, it  is  bad,  and  that  the  plaintiffi  are  entitled 
to  the  judgment  of  the  Court.  ^ 

HoLROTB  J.  I  am  of  the  same  opinidn.  The  cor- 
rect way  of  pleading  in  this  case  would  have  been  to  say, 
as  to  all  the  sums  of  money  except  4002.  non-assumpnt, 
and  then  as  to  that  sum,  that  the  bill  was  given  as 
stated  in  the  second  plea.  Here  the  plea  is,  that  the 
defendant  upon  accounting  was  found  to  be  ind^btied  in 
400/.,  and  that  the  bill  of  exchange  was  given  for  that 
400Z.  Now  it  is  consistent  with  that  allegation,  that 
much  more  may  have  been  due.  The  defendant  may 
have  been  found  to  be  indebted  in  400/.,  but  it  might 
not  have  been  possible  to  ascertain  at  that  time  whether 
more  was  due  or  not.  In  the  case  of  a  plea  of  tender, 
the  tender  of  the  larger  sum  is  a  good  answer  to  a  de* 
mand  for  a  smaller,  on  the  principle  omne  majus  in  se 
continet  minus ;  so  a  set  off  of  a  smaller  sum  is  sufficient, 
because  a  part  only  may  be  set  off.  Here,  the  ac- 
ceptance of  the  400/.  for  and  on  account  of  the  several 
promises  and  undertakings  mentioned  in  the  declaration 
extinguishes  the  debt  claimed  only  to  that  amount. 
Generally  speaking,  the  mere  acceptance  of  a  less  sum 
is  not  in  law  any  8atisfiu:tion  of  a  greater  sum.  An 
agreement  between  a  debtor  and  creditor,  that  part  of  a 
larger  sum  due  should  be  paid  by  the  debtor  and  ac- 
cepted 
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1884«       cepted  by  the  creditor  ai  a  satisfaction  for  the.  whole, 
might,  under  special  circumstances,  operate  as  a  di»> 

tiabui  charire  of  the  whole  debt.  But  then  the  kflA  uiiir  tff 
such  an  agreement  might  be  oonaideVBa  to  be  the  same 
as  if  the  whole  debt  had  beoi  pidd,  and  part  had  been 
returned,  as  a  gift  to  tlie  party  paying.  Here^  die  plea 
is  merely  that  the  bill  of  exchange  for  4002.  was  ac- 
cepted in  cKscharge  of  a  debt  of  1000/.,  but  that  clearly 
\%  a  bad  plea,  because  the  mere  accq>tance  of  4002. 
does  not  necessarily  operate  in  point  of  law  as  an  ex- 
tinguishment of  the  debt  of  10002.  I  am  therefore  of 
opinion,  that  the  judgment  of  the  Court  must  be  for  the 
plaintifis. 

Best  J.  concurred. 

Judgment  for  the  plaintiffs. 

-  See  Mr.  Siephen**  Treatise  on  the  Princv^*  ofPleadmg,  p.  235. 
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Britten  and  Wilson  against  William  Webb, 
T^HE  first  count  of  the  declaraticxi  was  upon  a  bill  of  Dcdantioii    . 

-L  upon  a  Mft  of 

exchange  for  500/.  drawn  by  the  plaintifis  upon  one  cxcbaagt 
Francis  Webbf  payable  six  months  after  date  to  their  pi«iAtiffs  upon 
order,  and  accepted  by  him,  which  said  bill  was  indorsed  doncd  foy'the  ~ 
by  the  plaintiffs  to  WiUiafn  Webb,  and  re-indorsed  by  ^^^^^ 
him  to  the  plaintiffs.     The  declaration   then  averred,  JJ^^Jj'^'^ 
that  at  the  time  of  the  drawing  of  the  said  bill  of  ex-  piain«»ff»- 

^  ATennent,  that 

change  by  the  plaintiff^,  and  of  the  indorsement  thereof  at  the  time  of 

the  dnwins  of 

by  the  defendant  to  the  plaintiflfs,  it  had  been  agreed  the  nid  biu, 

by  and  between  the  plaintifis  and  defendant,  that  the  donement  by 

name  of  the  defendant  should  be  indorsed  upon  the  said  ^^^  pbdntik 

bill  of  exchange  as  a  security  to  the  plaintiffs  for  the  ||^'^,,eeii 

due  payment,  of  the  said  sum  in  the  said  bill  of  exchange  **'®°*  S^* 

mentioned,  by  the  said  Frafuds  Webb  to  them,  the  plain-  defendant 

•^  ^     ^  should  be  in- 

tiffs ;  and  that  the  said  bill  of  excfaanire  was  so  indorsed  doned  upon 

the  bill  as  a 

by  the  defendant  under  such  agreement,  and  for  such  security  to  the 

plaintifis  for 

purpose  only,  to  wit,  on,  &c.  at,  &c. ;   and  that  they,  the  due  pay- 

the  plaintifis,  took  and  received  such  bill  in  satisfaction  ^^.i^^and 

of  such  debt  of  the  said  Francis  Webb,  upon  the  feith  J^^*^J^ 

and  confidence  that  the  said  defendant  would  so  indorse  ^  the  defend^ 

ant  under  such 
aptsemcn^  and 
for  such  purpose  only,  and  that  the  plaintiflb  took  and  received  the  bill  in  satisTaction  of  such 
debt  of  the  said  F»  W, ,  upon  the  finth  that  the  defendant  would  indorse  the  same  as  such  secu- 
rity, and  that  tlie  indorsement  by  plaintifis  was  made  without  any  consideration,  and  for  the 
purpose  only  of  procuring  the  indorsement  of  the  defendant,  and  making  the  bill  n^go^aUe. 
Averment,  that  the  bill  was  presented  to  F.  fT.,  and  th|it  be  refus^  to  pay,  and  that 
notice  of  such  refusal  was  given  to  the  defendant,  and  be  thereby  became  liable  to  pay,  and 
being  liable,  promised :  Held,  upon  demurrer,  that  this  declaration  was  bad,  inasmuch  as, 
if  the  action  was  founded  upon  the  bill,  the  plaintiff' could  only  recover  aocordmg  to  the 
etetom  of  merchants,  and  by  that  custom  the  plaintifis,  as  indorsers  and  drawers,  would  be 
liable  to  pay  the  amount  of  the  bill  to  the  defendant ;  and  if  the  action  was  considered  as 
founded  upon  the  special  contract,  it  was  not  maintidnable,  ioasmudi  as  there  was  not  any 
coosideratien  for  the  defendant's  indorsement. 

the 
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1824>.       the  same  as  such  security  as  aforesaid ;  and  that  the 
g  indorsement  so  as  aforesaid  made  by  tbem  the  plain- 

agahui  tiffs  to  the  defendant,  was  made  without  any  consider-^ 
ation  received  by  them  from  the  defendant,  and  for  the 
purpose  only  of  procuring  the  indorsement  of  the  de* 
fendant  and  making  the  said  bill  of  exchange  negotiable, 
to  wit,  Sec.  The  declaration  then  averred  presentment 
to  jP.  Webby  and  refusal  by  him  to  pay  and  notice  to 
the  defendant  of  such  refusal;  and  that  the  defendant 
by  reason  of  the  custom  of  merchants  became  liable  to 
pay,  and  being  liable,  promised,  &c.  Breach,  non- 
payment.   To  this  count  the  defendant  demurred* 

Tindalf  in  support  of  the  declaration,  was  called  Upon 
by  the  Court.  It  must  be  admitted,  that,  according  to 
Bishop  y.  Hmfoxird(a\  the  plaintifis  could  not,'  as  in- 
dorsees of  the  bill,  maintain  an  action  against  the  de- 
fendant founded  merely  on  the  custom  of  merchants. 
Because,  the  defendant,  in  the  same  character  of  indor- 
see^ would  be  entitled  to  recover  back  again. from  the 
plaintiffs  the  identical  vum  which  the  latter  claim  in  this 
action.  But  in  that  case  it  was  admitted,  that  there 
might  be  circumstances  which,  if  disclosed  on  the  record, 
would  entitle  the  plaintiff  to  recover  on  the  note.  Now 
in  this  case  such  circumstances  are  disclosed.  For  it  is 
averred,  that  the  defendant  indorsed  the  bill  as  a  surety 
for  Francis  WM^  who  was  indebted  to  the  plidntiffi; 
and  that  the  bill  was  taken  by  them  as  a  satis&ction  of 
such  debt.  Here,  therefore,  it  appears  that  thepluntifis 
h^ve  a  real  demand  against  the  defendant,  which  gets  rid 
of  the  objection  mentioned  by  Bviller  J.  in  Bishop  v. 
ShjfwoTtL 

(a)  4  r.  R.  470. 

Abbott 


Wns. 
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Abbott  &  J.    I  am  of  opinion  that  jodgment  must       1824. 

be  given  for  the  defendant.    If  this  declaration  be  ooi^      

sideced  as  founded  upon  the  bill  of  exchange^  the  right  oj^ma 
of  the  plaintifis  to  recover  must  depend  upon  the  usage 
and  custom  of  merchants.  Now,  according  to  that 
custom^  the  plaintiffi  as  indorsers  and  drawers  would 
be  liable  to  pay  the  bill  to  the  defendant  the  indorsee^ 
whereas  the  plaintiffs  claim  to  receive  the  amount 
from  the  defendant.  If  on  the  other  hand  the  action 
be  founded  upon  the  special  contract,  then  they  cannot 
recover,  because  it  does  not  appear  that  there  was  any 
consideration  for  the  defendant's  indorsement.  The 
plaintifi  could  not  have  maintained  any  action  against 
the  defendant  for  not  indorsing  the  bill  according  to  bis 
promise. 

Bayley  J.  I  am  of  the  same  opinion.  This  count 
is  contradictory;  it  allq^  in  the  first  instance^  that  the 
plainti£&  by  their  indorsement  appointed  the  money  to 
be  paid  to  the  defendant,  and  then  that  they  did  not 
appoint  the  money  to.  be  paid  to  the  defendant,  for 
that  the  indorsement  was  ineffectual.  As  to  the  special 
agreement,  there  was  no  consideration  for  it.  Besides, 
the  plaintifi  are  not  at  liberty  to  set  up  a  parol  con- 
tract inconsistent  with  a  written  contract,  and  that^ 
would^  be  the  effect  of  enabling  them  to  recover  on  this 
declaration  against  the  defendant.  For  it  appears  by 
the  bill  of  exchange,  which  was  in  writing,  that  the  de- 
fendant was  entitled  to  have  the  contents  of  the  bill  paid 
to  him,  whereas  the  effect  of  the  agreement  attempted 
to  be  set  up,  is  to  shew  that  it  never  was  intended  to  be 
paid  to  him,  but  that  he  should  be  a  surety  for  the  pay- 
ment of  it  to  the  plaintiffs. 

Vol.  IL  K  k  Holroyd 
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1824.  HoLROYD  J.    In  support  of  the  first « count  of  this 

Brittkn  declaration,  it  b  necessary  to  make  out  that  the  action  is 
^^'^  maintainable  either  upon  the  special  agreement  stated 
in  that  count,  or  upon  the  bill  of  exchange  according  to 
the  custom  of  merchants.  Now  the  action  is  not  main- 
tainable upon  the  bill  of  exchange  according  to  the  de- 
cision of  Bishop  V.  Hcynoard^  because  that  would  pro- 
duce a  circuity  of  action.  That  being  so,  then  the 
action  (if  maintainable  at  all)  must  be  founded  upon  the 
special  agreement;  but  in  order  to  make  that  agree- 
ment binding,  some  consideration  ought  to  be  shown. 
The  declaration  states  that  it  was  agreed  between  the 
plaintiffs  and  the  defendant,  that  the  name  of  the  de- 
fendant should  be  indorsed  upon  the  bill  as  a  security 
for  the  payment  of  the  money  by  Francis  fVebb^  the  latter 
being  indebted  to  the  plainti£&.  It  does  not  i^pear, 
therefore,  that  there  was  any  consideration  moving  from 
the  plaintifis  to  the  defendant  to  induce  him  to  indorse 
th€(  bill.  That  being  so,  the  agreement  was  void,  and 
"  the  judgment  must  be  for  the  defendant. 

Judgment  for  defendant. 


MiLLMAN  against  Pratt. 

fo^XiteS^  C^^^  ^^^  ^'^"''^^  ®^  ^^^  '^^^  declaration  stated, 
wM«d  b^th  ^*^  before  the  time  of  committing  the  grievances 

dfeclantion  complained  of,  M.  W.  and  H.  i.  were  lawfully  possessed 
tiff  had  a  cer-    of  certain  premises  for  the  residue  of  a  certain  term  of 

tain  interest  in       • 
the  premises, 

and  that  by  an  agreement  between  himself  and  the  defendant,  (from  whom  he  derived  that 
tnteisest,)  be  had  a  clear  right  to  dispose  of  the  whole  of  that  interesti  but  only  a  doubtful 
right  to  dispose  of  any  portion  of  it ;  and  the  plaintiff  averred  that  he  put  up  his  said  in- 
terest to  auction,  and  that  defendant  published  a  libel  of  and  concerning  his  right  to  seU 
the  said  interest ;  the  evidence  being,  that  he  offered  for  sale  a  portion  of  that  interest 
only :  Held,  that  this  was  a  fatal  variance. 

ninety- 
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nine^-Dine  years,  commencing  March  25th,  1 79 1 ,  which  J  824. 
^  premises  had  been  assigned  by  defendant  to  them  in  millkIn 
trust  to  sell  the  same ;  and  that  thereupon,  and  before,  ^o*nu 
&c*  the  said  premises  were  conveyed  by  indenture  by 
the  said  AT.  W*  and  H.  L.  and  defendant,  to  the  plain- 
ti£^  for  the  residue  of  the  said  term.  And  by  a  certain 
agreement  made^  at  the  same  time  as  the  last  mentioned 
indenture^  between  plaintiff  and  defendant,  it  was  agreed 
that  defendant  at  certain  times,  and  upon  certain  terms, 
(particularly  set  out  in  the  declaration,)  should  be  at 
liberty  to  repurchase  the  premises.  ^  Provided  also, 
and  it  was  by  the  said  agreement  expressly  agreed  and 
declared  between  the  parties  thereto,  that  in  case  the 
plaintiff  should  at  any  time  thereafter  be  under  the 
necessity  of  selling  the  premises,  he  should  be  at  liberty 
so  to  do^  upon  giving  the  defendant  six  months  notice 
in  writing,  of  his  intention,  unless  the  defendant  should, 
in  the  meantime^  pay  him  the  sum  of  160(K.  for  the 
repurchase  of  the  premises.''  The  plaintiff  then  averred, 
that  he  was  under  the  necessity  of  selling,  and  gave  de-  , 
fendant  six  months  notice  of  his  intention,  who  did  not, 
in  the  meantime^  pay  1600/.  or  any  part  thereof  The 
declaration  then  set  out  certain  proceedings  in  Chancery, 
whereby  it  appeared,  that  the  defendant  had  obtained 
an  injunction  to  restrain  the  plaintiff  from  selling,  which 
was  afterwards  dissolved ;  and  then  proceeded,  **  By 
reason  of  all  which  premises,  the  plaintiff  before  the 
time  of  committing,  &c.  had  good  and  sufficient  right, 
tide,  power,  and  authority  to  sell  and  dispose  of  the 
sud  premises ;  and  having  such  good  right,  &c.  after- 
wards, to  wit,  on,  &c«  caused  the  said  interest  of  him, 
the  plaintiff,  of  and  in  the  premises,  to  wit,  all  the 
residue  and  remainder  of  the  said  term  of  ninety-nine 
years  then  to  come  and  unexpired  therein,  to  be,  and 
K  k  2        *  the 
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1824.       the  same  then  and  there  was  put  up  and  exposed  to  sale 

• by  public  auction.    Yet  defendant  knowing  the  premises^  ^ 

agahut  and  that  the  right  of  plaintiff  to  sell  the  said  interest  in 
the  said  premises  had  become  and  was  absolute^  and 
that  he  had  good  right  to  sell  the  same,  but  intending 
to  injure  the  plaintifi^  to  slander  his  title  to  the  said 
premises,  to  prevent  persons  from  bidding  for  and  pur* 
chasing  the  said  interest  of  the  plaintiff  in  the  said 
premises,  and  to  hinder  and  prevent  the  plaintiff  from 
disposing  of  the  same,  afterwards,  and  just  before^  and 
upon  the  exposure  to  sale  of  the  said  interest  of  the  said 
plaintiff  in  the  said  premises,  to  wit,  &c.  falsely,  Slc. 
published  a  libel  of  and  concerning  the  title  of  the 
plaintiff  to  the  said  premises,  and  of  and  concerning  his 
right  to  sell  his  said  interest  therein,  in  the  form  of  a 
notice,  (the  declaration  then  set  out  the  libel  with  in- 
nuendoes.) By  means  of  the  publication  of  which  libel, 
persons  desirous  of  purchasing  were  hindered  and  pre- 
vented from  bidding  for  the  said  interest  of  the  plain- 
tiff in  the  said  premises."  At  the  trial  before  AIh 
bott  C.  J.,  at  the  Westminster  sittings  after  last  Trinihf 
term,  it  appeared  in  evidence  that  the  interest  which 
the  plaintiff  had  put  up  to  auction  was  not  the  residue  of 
the  term  of  ninety-nine  years  as  alleged  in  the  declar- 
ation, but  a  proposed  lease  of  twenty-two  years.  The 
Lord  Chief  Justice  thought  this  a  fatal  variance^  and 
nonsuited  the  plaintiff.  In  Michaelmas  term  a  rule  was 
obtained  to  set  aside  the  nonsuit ;  and  now, 

Scarlett  and  Carter  were  called  upon  to  support  the 
rule.  The  question  is,  whether  the  plaintiff  was  bound 
to  prove  the  interest  which  he  proposed  to  sell,  exactiy* 
as  laid.  That  was  not  the  gist  of  the  action,  but  only 
an  ingredient  whereby  the  jury  were  to  estimate  the 

damages. 


Pkatt. 
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damages.     It  was  suflBcient  tx>  shew  a  right  to  dispose        1824. 
of  the  premises,  and  an  attempt  to  do  so,  then  the  de-  - 

MxLLXAir 

fendant  committed  an  injury  by  saying  that  the  plaintiff  agama 
had  DO  right  to  selL  IHdrqyd  J.  The  declaration  has 
this  allegation,  **  Whereby  the  plaintiff  was  prevented 
from  selling  the  interest  aforesaid/*  that  refers  to  the 
whole  interest  which  he  had,  and  He  never  intended  to 
sell  that]  The  allegation  implies  that  the  plaintiff  was 
prevented  from  selling  any  part  of  his  interest,  and 
proof  of  being  prevented  from  selling  any  part  sustuned 
the  action ;  for  this  being  in  tort,  it  was  not  necessary  to 
prove  the  quantity  of  that  interest  as  laid,  Bicketts  v. 
Salwey.  (a) 

Abbott  C*  J.  This  appeared  upon  the  iace  of  the 
record  to  be  an  action  against  a  party  who  was  in- 
terested in  the  premises,  and  not  a  mere  wrong  doer. 
The  declaration  disclosed  a  clear  right  in  the  plaintiff 
to  sell  the  whole  interest  in  the  premises,  if  necesi^ry, 
bat  a  doubtful  right  to  sell  any  partial  interest.  I 
thought  at  the  trial,  and  still  continue  of  the  same 
opinion,  that  the  defendant  ought  to  have  had  an  op- 
portunity of  putting  that  question  on  the  record.  But 
he  would  have  been  deprived  of  that  right  had  it  been 
held  that  the  declaration  in  its  present  form  was  satis- 
fied by  the  evidence  given.  I  think,  therefore,  that  the 
nonsuit  ought  not  to  be  set  aside. 

Batley  J.  concurred. 

HoLROYD  J.  The  declaration  alleges  the  libel  to  be 
of  and  concerning  the  plaintiff's  right  to  sell  the  said 

(a)  2J9.f  ^.sea 

K  k  3  interest. 
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1824.  interest.  Is  the  grant  of  an  underlease  the  sale  of  any 
MiiIiiAir  thing?  The  sole  of  a  thing  existing  is  very  diflerent 
from  an  agreement  for  money  to  create  a  thing  de  novo. 
Now,  although  the  whole  cause  of  action  laid  need  not 
be  proved,  still  the  proof  must  be  of  the  same  ground 
of  action  pro  tanto. 

Best  J.  concurred. 

Rule  discharged. 

Marryat  and  Bayley  were  to  have  opposed  the  nde. 


Doe  dem.  Harris  against  Masters. 


Where  a  lease 


T7JECTMENT  to  recover  possession,  for  non-payment 
proyiso  that,  if  of  rent,  of  a  certain  chapel^  called  Sipring  Garden 

'^oT***"    Chapely  situate  in  Spring  Gardens^  in  the  parish  oF  Saint 


d!^^°Lor  ^^rtin  in  the  Fieldsy  in  the  county  of  Middlesex.  At  the 
miffht  raster,  trial  before  Jbbott  C.  J.  a  verdict  was  found  for  the 
legal  or  formal    plaintiff,  subject  to  the  opinion  of  the  Court  upon  the 

demand  ibould 

be  made :"        following  case.    The  lessor  of  the  plaintifil  James  Harris. 

Held,  that  the  ir  /  » 

rent  having  by  a  Certain  indenture  of  lease  dated  the  7th  day  of 
for  the  time  Murch^  1821,  and  made  between  the  said  James  Harris 
^^J^^j"*  of  the  one  part,  and  the  said  George  Masters  of  the 
ui^^A^r  other  part,  demised  unto  the  said  defendant  the  said 
iSdtitb^*^'  chapel,  called  i^;^  Garden  Chapel,  for  the  term  of  ^ 
any  demand  of  seven  years  wanting  fourteen  days,  from  the  25th  day 

the  rent* 

After  trial,     of  March  then   instant,   at   the  yearly  rent  of  2502. 
notr«Uevethe    payable   half  yearly,  on   the  29th  day  of  September 

tenant  by  euy- 
ing  proceedings 
in  the  ejectment  upon  payment  of  the  arraan  of  rent  and  coats. 

5  and 
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and  the  25th  day  of  Marck^  without  deduction,  except  1824. 

as  therein  after  mentioned ;  the  first  half  yearly  payment  — — — 
to  be  made  cm  the  29th  day  of  September  then  next 


ensuing;  and  the  said  Defendant  did,  amongst  other  Mastbki. 
things,  covenant  with  the  said  James  Harris^  that  he 
would  pay  the  reserved  rent  on  the  days  and  times  ap- 
pointed by  the  lease  for  the  payment  thereof.  The 
lease  contained  also  the  fidlowfng  proviso^  <<  Provided 
always,  and  it  is  hereby  declared  and  agreed  by  and  be- 
tween the  said  parties  hereto,  and  these  presents  are 
upon  this  express  condition,  nevertheless,  that  in  case  the 
said  rent  shall  be  behind  or  unpaid  for  the  space  of 
twenty-one  days  next  after  the  respective  days,  whereon 
the  same  respectively  are  hereinbefore  appointed  to  be 
paid  as  aforesaid,  although  and  notwithstanding  no 
formal  or  Iq^al  demand  shall  be  made  for  payment 
thereof;  that  then  and  in  such  case,  it  shall  and  may  be 
lawful  for  the  said  James  Harris^  into  and  upon  the  said 
hereby  demised  premises,  or  any  part  thereof,  in  the 
name  of  the  whole  wholly  to  re-enter."  On  the  25th 
day  oiMarch^  1822,  the  second  half  year's  rent  became 
due^  which  not  having  been  paid,  or  oflfered  to  be  paid, 
Mr.  Harris  brought  this  ejectment,  laying  the  demise 
therein  on  the  26th  day  oi  April  last  No  demand  was 
made  on  the  part  of  the  said  James  Harris  of  the  rent, 
nor  was  any  formal  re-entry  made  for  breach  of  the 
covenant,  and  there  was.  sufficient  distress  on  the  pre- 
mises to  countervail  the  arrears  of  rent. 

Abraham  for  the  plaintiff.  This  case  is  not  to  be  de- 
cided by  the  common  law,  or  by  the  4  G.2.  c.  28.,  but  by 
the  special  provision  in  the  lease^  that  the  lessor  should  be 

K  k  4  at 
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1824.       at  liberty  to  re-enter  for  non-payment  of  rent,  althoi^ 

j^^'^^     no  formal  or  legal  demand  should  have  been  made. 

Hakris       In  Ihrmer^B  ca8e,(flr)  it  is  said,  that  "  by  special  con- 

Hastxas.      sent  of  the  parties  re-entry  may  be  for  default  of  pay^ 

ment  of  rent  without  demand  of  it'^   So  in  Qoodri^fii 

V.  Cator  (&),  a  proviso  for  rc^oitry  for  non-payment  of 

rent,  <*  although  no  demand  thereof  should  be  lawfully 

made,"  was  held  to  dispense  with  any  demand  at  all. 

Ctiraooodf  contra.  It  is  stated  in  the  case  that  no 
demand  of  the  rent  was.mad^  and  that  there  was  a 
sufficient  distress  on  the  premises.  Now  the  Court  will 
construe  the  lease  strictly,  as  this  action  is  brought  to 
take  advantage  of  a  forfeiture.  Ac  common  law  great 
niceties  were  to  be  observed  in  making  a  demand  of 
rent,  and  the  stipulation  in  this  lease,  <*  that  no  legal  or 
formal  demand  should  be  necessary^"  was  intended  to 
relieve  the  lessor  from  those  niceties,  but  not  from  the 
necessity  of  making  any  demand.  Then  there  was  no 
re-entry:  it  will  be  said  that  bringing  the  action  was 
sufficient,  but  the  contract  must  be  construed  strictly, 
and  that  only  gives  a  right  of  re-entry. 

Per  Curiam.  It  has  been  decided  in  many  cases  that 
an  Actual  entry  need  not  be  proved  in  such  a  case  as 
this.  As  to  the  other  point,  Dormer^s  case  and  Good^ 
right  V.  Caior  are  decisive.  By  the.  covenant  in  this  leasee 
the  defendant  has  dispensed  with  all  such  demand  as  the 
law  would  otherwise  have  required. 

Postea  to  the  plaintiff. 

(«)  5a».  4ek  •   {h)  9  Doug.  417, 

In 
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In  Hilary  term  and  before  execution,  a  rule  nisi       1884» 
was  obtained  for  staying  all  proceedings  in  the  eject- 
ment,  upon  the  defendant's  bringing  into  Court  the  ar-       Hakeis 
rears  of  rent  claimed,  and  100/.  to  answer  the  costs,  in     MAmsf* 
order  that  the  master  might  compute  what  was  due  for 
rent  and  costs,  and  that  such  sum  should  be  paid  to  the 
lessor  of  the  plaintiff;  against  which, 

Abraham  shewed  cause,  and  relied  upon  JBoe  denu 
WeU  v«  Ikfms  {a\  as  shewing  that  the  applicaticm  being 
after  a  trial,  was  too  late. 

Cutaooiy  contra,  contended  that  this  was  not  a  pro* 
ceeding  under  the  4  G.  2.  c  28.,  but  an  application  to 
the  discretion  of  the  Court,  for  an  indulgence  which 
was  frequently  granted  under  similar  circumstances  be« 
fore  that  act  passed. 

Per  Curiam.  In  Boe  ▼.  Davis  Lord  JWenborough 
aaySf  **  It  may  perhaps  be  true^  that  before  the  sta- 
tute a  practice  obtained  in  this  Court  of  relieving  the 
tenant  up  to  the  extent  contended  for:  but  it  appears 
by  the  words  of  the  act,  that  the  legislature  only  meant 
to  l^lize  that  practice  to  a  certain  extent,  viz.  upon 
the  application  of  the  tenant  before  trial.  If,  therefore^ 
we  were  now  to  extend  the  same  relief  to  him  i^ier  trials 
we  should  be  exercising  the  function  of  legisktion  in* 
stead  of  judicial  construction,  and  should  dqpart  from 
the  line  which  the  statute  has  drawn."  That  case  is 
expressly  in  point,  and  we  approve  of  the  principle  upon 

(a)  7EQ9t,3€3. 

vfhkh 
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IS24.        which  It  was  decided;  this  rule  must  therefore  be  dis- 

Rule  discharged. 


DoK  dem.      charged. 

Habais 
Maiteks. 


Freeman  against  Arkell. 

fo°^^y,  D^^^^^^*^^^^  *^*^»  ^^  *^  defendant  falsely 
and  without  and  maliciously^  and  without  any  reasonable  or 

probable  cause, 

charging  plain,  probable  cause,   went  before  one  J.  TimbreU^  being  a 

tiff  with  an 

assault  before  a  justice  of  the  peace  for  the  county  of  GUmcester^  and 
ti^magistrate  falsely  and  maliciously,  and  without  any  reasonable  or 
d^odtioiu  ^  probable  cause,  charged  the  plaintiff  with  having  violently 
h^w^*fel  awaulted  and  taken  from  his  person,  the  precept  of  two 
wiS^"*and  j"*^*<^®*  which  be  was  about  to  execute,  and  upon  such 
t^the  deli-  xharge  procured  the  said  J.  TiwbreU  to  grant  his  war- 
the  court  of      rant  for  apprehending  the  plaintiff.     It  then  stated  that 

quarter  ^wtion§ 

to  the  derk  of  the  plaintiff  was  apprehended  and  taken  before  the  jus- 

d^ut^The  tic^  &C.  &C.     Plea,  not  guilty.    At  the  trial  before 

peace  itated  Park  J.  at  the  last  assizes  for  the  county  of  Gloucester^ 

^Scbnent^  Dr.  TimbreU  the  magistrate,  before  whom  the  charge 

meforcd^'  ^  ^**  made^  was  called  as  a  witness  on  the  part  of  the 

that  the  grand  plaintiff.     He  Stated  that  the  defendant  came  before 

jury  return  ig- 
noramus, and     him  in  March^  1823,  that  the  examination  was  taken  m 

that  it  was  usual 

in  such  case  to    writing;  and  that  he^  the  witness,  at  the  Easter  quarter 

throw  away  or  .  i  i.  i      i  ...  .  , 

destroy  the  de-  sessions  aelivered  the  examination  m  court,  either  to 
hehad  Marched  ^^^  Bloxam  the  clerk  of  the  peace  or  his  deputy,  then 
^^°uid 'could  ^^^^^1%  A^  ^^  table,  who  usually  received  such  pi^)er8. 
Hdd&^OT^i  ^^»  ^^^  witness,  had  a  subpoena  duces  tecum,  but  he 
endenoeofthcir  had  no  papers  with  him  respecting  the  matter ;  he  said, 

contents  waa  *  o 


and  that  it  was  not  necessary  to  caU  the  deputy  clerk  of  the  peace  to  shew  that  the  original 
depositions  were  not  in  his  possession*  inasmuch  as  it  was  his  duty,  if  he  had  reoeiTed  theniy 
to  ha^e  delltend  them  to  his  principal,  and  not  being  in  his  custody^  it  waa  to  be  preiumcd 
that  they  were  lost  or  destroyed. 

he 
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he  did  not  know  where  the  infonnation  was,  but  it  was  i824. 
not  in  his  possession.  Edward  Blaxam  the  clerk  of  the  _, 
peace  stated,  that  he  had  received  many  papers  from 
Dr.  TiwbrM  at  the  Easter  sessions,  but  he  coald  not 
find  any  bnt  recognizances ;  that  an  indictment  had  been 
presented  to  the  grand  jury  on  behalf  of  the  defendant, 
bnt  that  it  was  returned  ignoramus,  and  it  was  usual  on 
such  occasions  to  throw  away  or  destroy  the  papers  re- 
lating to  the  charge.  It  was  insisted  on  the  part  of  the 
plaintiff  that  this  was  sufficient  evidence  to  shew  that  the 
original  papers  were  lost  or  destroyed,  and  that  parol 
evidence  of  the  contents  was  admissible.  The  learned 
Judge  was  of  opinion,  that  as  Dr.  Timbrell  said  he  had 
delivered  the  information  to  Mr.  Bloxam  or  his  deputy, 
the  latter  ought  to  ^  have  been  called  to  prove  that  the 
examination  was  either  destroyed  or  not  to  be  found ; 
and,  consequently,  that  it  was  not  sufficient  evidence  of 
the  destruction  or  loss  of  the  document  to  let  in  parol 
evidenceof  the  contents.  A  rule  nisi  for  a  new  trial 
was  obtained  in  Michaelmas  term  by  Pearson^  on  the 
ground,  that  under  the  circumstances  proved,  parol  evi- 
dence was  admissible. 

Jerois  and  BussM  now  shewed  cause,  and  contended, 
that  the  plaintiff  ought  to  have  called  the  deputy  of  Mr. 
Blaxam  to  shew  that  the  depositions  which  were  taken 
in  writing  were  not  in  his  custody.  If  they  had  done  so, 
and  he  had  stated  that  he  had  searched  among  his  papers 
and  could  not  find  them,  there  would  have  been  suffi- 
cient evidence  to  raise  a  presumption  that  th^  were  lost 
or  destroyed.  Here  it  is  consistent  with  the  evidence  of 
Dr.  Timbrell  and  Mr.  BJoxam^  that  the  written  depo- 
sitions may  be  in  existence  and  in  the  possession  of  the 
deputy  of  the  latter. 

Baylet 
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1824,  Batlst  J.    It  was  decided  in  BnfmOer  v.  Smdl  {a\ 

that  where  a  paper  is  useless,  so  that  its  loss  or  destiruo- 

nfflmat  tioD  may  reasooably  be  presumed,  very  slight  evidence 
of  its  loss  and  destruction  is  suflBcient  to  let  in  secondary 
evidaice ;  and  I  am  of  opinion,  that  in  this  case^  the 
plainti£P  did  enough  to  let  in  the  secondary  evidence^ 
for  he  subpoenaed  Dr.  Thnbrdlwho  took  the  information, 
and  who,  therefore^  ought  to  have  had  it  if  it  was  not  re* 
turned  to  the  sessions,  and  Mr*  Bloxam  the  derk  of  the 
peaces  in  whose  custody  it  ought  to  have  been  if  it  had 
been  returned  to  the  sessions.  Dr.  Timbrdl  stated,  that 
be  had  delivered  it  at  the  sesdons  to  the  derk  of  the 
peaces  or  his  deputy  at  the  table.  Now,  the  clerk  of 
the  peace  was  the  person  to  whom  such  papers  ought  to 
have  been  returned  for  the  purpose  of  bdng  produced 
to  the  chairman  of  the  magistrates  at  the  quarter  sessions. 
If  it  were  delivered  to  the  deputy,  it  was  his  duty  to 
deliver  it  to  Bloxam^  and  the  plaintiff  had  a  right  in  that 
case  to  expect  that  Bloxam  was  in  possession  of  that 
document  He  stated,  that  when  a  bill  of  indictment 
ia  thrown  out,  it  is  usual  to  throw  away  the  information 
as  usdess.  That  certainly  is  not  a  prudent  course  to 
adopt,  but  still  the  evidaice  is,  that  such  was  the  practice. 
The  bill  of  indictment  having  been  returned  ignoramus, 
the  presumption  therefore  is,  that  this  instrument  was 
considered  a  useless  paper,  and  thrown  away  and  de- 
stroyed. That  being  so,  I  think,  that  under  these  dr- 
comstances,  there  ought  to  be  a  new  trial. 

HoLROTD  J.    I  am  of  the  same  opinion.    It  appears 
to  me  tbat  th6  plaintiff  in  this  casc^  by  subpoenaing 

Dn 
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Dr.  Tmbrell  and  Mr.  Bloxam^  used  due  diligence  to  get  1824. 
the  original  document  which  was  the  best  evidence.  If  pl^^y 
there  were  no  other  eyidence,  as  to  what  had  become  arkilL 
of  the  original  depositions  than  that  given  by  Mr* 
Bloxam^  I  think  it  would  not  be  sufficient  to  let  in  the 
secondary  evidence;  for  then  it  might  be  siud,  that  the 
plaintiff  might  have  enquired  of  Dr.  Timbrdl  whether 
he  had  delivered  in  the  depositions  or  not.  Dr.  TVm- 
breU  however  states,  that  he  delivered  them  at  the 
sessions  either  to  Mr.  Bloxam  or  his  deputy,  and  he 
speaks  of  both  being  at  the  table  at  the  time  when  they 
were  delivered.  Now  if  they  were  delivered  to  the  deputy, 
they  were  delivered  to  him  as  the  agent  of  Eloxam^  and 
they  were  delivered  not  for  his  own  purposes,  and  there- 
fore, are  not  to  be  presumed  to  be  among  the  private 
piqiers  of  the  deputy,  but  among  those  papers  which 
ought  to  be  in  BloxanC%  custody  as  clerk  of  the  peace. 
Mr.  Eloxam  states  that  he  had  searched  among  those 
papers  and  could  not  find  the  information.  Now,  inas- 
much as  the  depositions  ought  to  have  been  in  his 
custody  if  they  existed,  and  he  had  searched  and  could 
not  find  them ;  I  think  that  the  plaintiff  had  done  suffi- 
cient to  let  in  the  secondary  evidence^  and  to  rebut  all 
suspicion  that  he  had  recourse  to  the  secondary  evi- 
dence, because  that  might  make  for  him  when  the 
primary  evidence  would  make  against  him. 

Best  J.  Secondary  evidence  is  not  to  be  admitted 
until  a  party  has  taken  all  reasonable  pains  to  obtain 
the  primary  evidence.  The  d^ree  of  trouble  to  be 
taken  for  that  purpose  depends  upon  the  nature  of  the 
instrument.  If  the  instrument  be  of  valuer  or  of  such 
a  nature  that  the  reasonable  presumption  is,  that  it  is 

in 
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in  existence,  stricter  evidence  is  required  in  order  to 
shew  that  it  is  destroyed  or  lost.    If  it  be  an  instrument 
of  no  value^  then  tlie  reaKmable  presumption   being, 
that  it  has  been  destroyed  or  lost,  slight  evidence  only 
of  its  destruction  or  loss  is  required.     That  principle  is 
fisUy  established  by  the  case  of  Brewsier  v.  SewelL    Now 
it  is  impossible,  that  the  plaintiff  in  this  case  should  have 
any  interest  in  keeping  back  the  original  infiMmatknu 
Then  has  he  taken  all  reasonable  pains  to  procure  the 
best  evidence.    In  the  first  place,  in  whom  ought  the 
possession  of  siidi  an  instrument  to  be?    It  appears 
that  it  i»  not  the  practice*  in  cases  of  misdemeanors  to 
letom  these  Informations  to  the  assizes  or  sessions.    It 
is  not  required  by  law.     The  plaintiff  delivered  to  Dr. 
Timbrett  a  subpoena  duces  tecum,  commanding  him  to 
produce  the  original  depositions.      He  ought  to  have 
told  the  plaintiff  then  that  he  could  not  comply  with 
that  subpoena,  but  without  being  told  that,  the  plain- 
tiff goes  further  and  subpoenas  the  derk  of  the  peace. 
The  plaintiff,  therefore^  provided  himself  with  the  testi- 
mony of  the  person  who  ought  to  have  had  the  depo- 
sitions if  they  were  not  returned  to  the  sessions,  and  of 
the  person  who  ought  to  have  had  them  if  they  had  heea 
returned.     If  the  deputy  of  Mr.  Eloxam  received  them, 
he  received  them  for  his  master,  and  in  due  course 
would   have  placed  them  among  his  papers,  and  not 
being  found  among  them,  the  fair  presumption  is,  that 
they  are  lost  or  destroyed. 

Rule  absolute. 


QmfbeU  and  Godum  were  to  have  argued  in  support 
of  the  rule. 
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1824. 

RicHTER  against  Hughes. 

T^ECLARATION  in  replevin  for  taking  plaindfF's  By  a  local  act 
goods.     The  defendant  avowed,   as  collector  of  chapd!  thc^  * 
rates  imposed  by  51  G.  3.  c.  134.  entitled,  "  An  act  for  ^Sbn^^ilS 
erecting  a  chapel  of  ease  at  Islingtonj**  for  several  assess-  *«*^?n"«l  to 
ments  upon  the  plaintiff  duly  made  by  the  trustees  for  ""^^  ^^^^ 

and  other  offi- 

the  purposes  mentioned  in  the  act.     The  avowry  stated  cen,  and  out  of 

the  monies  to 

a  demand  by  the  defendant  upon  the  plaintiff,  that  he  be  raodired  by 
was   summoned  before  a  magistrate  for  non-payment,  act^topaytuch 
and  upon  default  warrants,  were  issued,  under  which  asth^(Siie*" 
distress  was  made.     Plea  in  bar,  that  by  the  act,  under  SSft^^'^ 
and  by  virtue  and  for  the  purposes  of  which  the  said  "Jl***  '"^  ®"* 

fund  they  were 
to  pay  to  the  curate  a  yearly  salary^  not  lees  than  1502.  They  were  authorised  to  borrow 
any  sura  at  interest,  not  exceeding  30,0001.,  which  monies  so  borrowed,  and  the  interest 
thereof  wefe  to  be  made  payable  out  of  the  burial  fees,  and  out  of  the  rates  and  asitewi 
ments  to  be  made  in  pursuance  of  the  act  They  were  also  authorised  to  grant  annuities,  pro- 
rided  the  money  so  nised  by  annuities  did  not  exceed  the  whole  sum  intended  to  be  raised 
for  the  purposes  of  the  act  They  were  authorised  also  to  make  an  assevment  on  the  occu- 
piers of  houses,  lands,  &c.  within  the  parish,  not  exceeding  S*.  6iL  in  the  pound  on  the  yearly 
value,  and  the  rates  were  to  be  applied  by  them  to  the  purposes  of  that  act  during  such 
time  as  any  of  the  monies  to  be  borrowed  upon  the  credit  of  the  act  should  remain  unpaid, 
or  the  annuities  granted  should  hare  continuance ;  and  by  another  clause,  the  trustees  were 
empowered  to  take  a  distress  for  nonpayibent  of  the  rates.  The  trustees  appointed  under 
tliis  act  raised  a  sum  of  53,696^,  partly  by  annuity  and  partly  by  borrowing  upon  common 
interest ;  and  made  a  rate  to  pay  the  annuities  and  the  interest  upon  the  whole  money  borrowed. 
A  distress  baring  issued,  the  plaintiff  replevied,  and  the  defendant  avowed,  as  collector  of  the 
rates  imposed  by  the  act.  The  plaintiff,  after  setting  out  several  clauses  in  the  act  of  parlia- 
ment,  pleaded,  that  before  the  making  of  the  assessment,  the  trustees  had  wrongi^illy  borrowed 
more  than  the  sum  of  50,000i{.,  which  by  the  act  they  were  authorised  to  do,  wvc  150/.  by 
annuities,  and  iSOOL  by  borrowing,  and  that  the  rates  were  made,  amongst  others,  for  the 
purpose  of  payine  the  said  annuities  and  money  borrowed.  Replication,  that  the  burial 
fees  were  insuffiaent  to  answer  the  pmposes  of  the  act,  and  that  tlia  aimuities  grsnted  by 
the  act  were  in  existence,  and  that  it  was  necessary  for  the  trustees  to  nise  money  by 
assessments,  in  order  to  cany  into  effect  the  purposes  of  the  act,  and  that  the  assessments 
were  duly  made  pursuant  to  the  act,  and  without  stating  that  the  rates  were  made  for  the 
purpose  of  paying  the  annuities  and  money  borrowed,  or  any  other  purpose  whatever : 
Held,  upon  demurrer,  that  the  plaintiff  was  entitled  to  judgment,  inasmuch  as  the  act  of 
parliament  only  authorised  the  trustees  to  borrow  a  specific  sum,  and  the  rate  baring  been 
made  to  pay  the  interest  due  upon  the  whole  snm  bonowed,  was  bad  in  toto,  although  the 
defect  did  not  appear  upon  the  face  of  it 

assessments 
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1824b       assessments  or  rates  were  inade»  it  was  enacted  that 
it  should  be  lawful  for  the  trustees  to  erect  and  build 
a  diapeli  with  vaults  under  the  same  for  the  .burial 
of  the  dead,  and  also  to  enclose  a  sufficient  quantity 
of  ground  for  a  cemetery  or  burial  ground  theretpi 
that  the  trustees  were  empowered  to  borrow  any  sum 
of  money  necessary   for   the   purposes   of  that  act» 
not  exceeding  in  the  whole  the  sum  of  30,000/.,  which 
monies  so  to  be  borrowed,  and  the  interest  thereof  wer^ 
thereby  charged  upon,  and  made  payable  from  time  to 
time  out  of  the  fees  and  sums  of  money  which  should 
be  received  by  the  collector  for  the  time  being,  on  ac- 
count of  the  burials  in  the  said  burial  ground,  and  out 
of  the  rates  and  assessments  to  be  made  in  pursuance  of 
that  act :  and  for  securing  the  repayment  of  the  money 
so  to  be  borrowed,  and  the  interest  thereof,  the  said 
trustees  in  manner  therein  mentioned  were  authorised  to 
assign  over  the  same  fees  and  sums  of  money,  rates, 
and  assessments,  to  persons  advancing  and  lending  such 
money  from  time  to  time,  and  when  they  should  judge 
necessary  to  grant  annuities  to  any  person  who  should 
contribute^  advance,  and  pay  unto  the  said  trustees,  any 
sum  of  money  for  the  absolute  purchase  of  any  annuity, 
and  payable  during  the  life  of  every  contributor,  so  that 
the  whole  money  to  be  raised  by  the  granting  of  an- 
nuities as  aforesaid,  did  not  exceed  the  whole  sums  inr  > 
tended  to  be  raised  for  the  purposes  of  that  act ;  aad 
every  annuity  was  thereby  charged  upon  and  made  pay- 
able out  of  the  fees,  sums  of  money,  rates,  and  assessments, 
to  be  made  under  and  by  virtue  of  the  said  act.    The 
plea  then  set  out  the  35th  section  of  the  act,  which 
recited,  that  the  fees  or  sums  of  money  to  be  pay* 

able 
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able  in  respect  to  burials  or  interments  of  the  dead  in       IS2f. 
the  said  new  chapel  or  burial  ground,  would  be  insuf- 
ficient to  answer  the  purposes  of  that  act ;  and  then 
enacted,  that  it  should  be  lawful  for  the  trustees  to  make 
assessments  or  rates  upon  all  the  then  present  and 
future  tenants  and  occupiers  of  any  house,  buildings, 
&C.  within  the  parish,  according  to  yearly  improved 
value  of  the  premises,  and  as  the  same  were  ascer- 
tained and  rated  in  the  poor-rate  books  of  the  said 
parish  for  the  time  being,  and  not  exceeding  the  sum  of 
2s.  Sd.  in  the  pound  of  the  yearly  value  of  such  build- 
ings, lands,  &c. ;  and  which  rates  or  assessments  should 
be  paid  quarterly,  and  the  same  when  received,  were 
thereby  vested  in  the  trustees  in  trust,  to  be  applied 
by  them  for  the  purposes  of  that  act,  for  and  dur 
ing  such  time  as  any  of  the  monies  to  be  borrowed 
upon  the  credit  of  that  act  should  remain  due,  or  any  of 
the  annuities  to  be  granted  in  pursuance  or  by  virtue  of 
that  act,  should  have  continuance  and  no  longer,  (nr) 
Averment,  that  before  the  making  of  the  said  several 
assessments  and  rates  in   the  avowry  mentioned,  the 
said  trustees  had  wrongfully,  without  any  lawful  autho- 
rity, and  in  excess  and  abuse  of  the  powers  and  au- 

(a)  Besides  the  cUuiaet  of  the  act  tet  out  in  tiie  plea,  the  foUowSnip 
,  tectioos  were  Mfarrod  to  in  ■rgument  The  teretith  scctioo,  by  which 
the  tnuteet  were  euthoriaed  to  appoint  a  tieasurer,  derfc,  and  coUectoii^ 
and  such  other  officers  and  persons  as  they  (the  trustees)  should  think 
proper,  and  out  of  the  monies  to  be  receiTod  by  Tirtue  of  the  act,  to  aUow 
and  pay  such  salaries,  wages,  and  allowances  to  those  ofiicers  aa  they  (tha 
trastees)  should  think  reasonable.  Section  26,,  by  which  the  trusteea 
were  authorised,  out  of  the  fees  and  rates,  to  pay  every  year  to  the  minister 
or  curate  any  sum  not  less  than  1 501,  Section  30.,  by  which  the  trustees 
wm  authorised,  oat  of  the  sameftmd,  to  pay  to  the  derkof  thechaptl  for 
Ms  salary  such  sum  as  they  should  think  proper. 

Vol.  II.  L  1  thority 
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IWttf  p^mty  (p¥m  tq  fym  by  ijie  act,  m^  by  lyay  of 
jfitcmn  W^w^yt  wi^  by  bo)rrowipg  ^,  spm  much  beyqnil  the 
£aw.  ^**^  ^P'''  ^^  30,000/.,  which  sum  and  no  ip,ore  lijqr  wprp 
by  ()}e  sa^}  act  au^ri^ed  and  empowered  to  raise  eitbep 
^y  aanuities  or  borfo^ifig,  to  wit,  the  sum  of  SQyl56A 
Iff  anouUiefi^  anjd  tl^i^  sum  pf  2500/.  by  borrowing^  and 
fizs^ifiiiffffl  by  9QS6/.  the  sum  t^ey  were  by  tl)e  said  ^|; 
(^ppw^jrcfl  to  raise  af  aforesaid ;  that  the  £aid  several 
a^gjess^^nts  an4  rat^s  in  the  ayo\yry  mentioned  vrere 
pad^  for»  among  other  purposes,  the  purpose  of  paying 
tb.e  laid  annuities,  and  the  said  money  so  borrowed  as 
afore^ud,  and  yehich  so  exQee<|e4  the  suqi  by  the  said 
apt  aufhqrise^  tQ  be  raided  ^»  aforesaid,  and  sq  wvQng' 
f|)l|y  raised  ps  afpres^d,  Ap4  f^^^  ^^^  ^^4  >'&l^  or 
assessment  in  Uie  paid  avowiy  mentioned,  were  not 
m^de  for  the  purposes  and  according  to  the  said  act, 
but  ^ere  et^ch  iUega)  and  void,  Jleplicatipn,  ^hat  a(  the 
tjnip  of  i^f^jng  the  f^essmept^  or  rates  in  the  ^vp^fjry 
ipentioned,  the  fees  payftj^je  in  respect  of  burials  in  t|ie 
chfpel  apd  buryiqg-gipiipd  were  |p^ufBcient  ^  ansv^r 
fhp  purposes  of  ^be  acf;  and  that  divers  ^pnuitjes 
granted  in  pursuapce  of  the  act  t^ci^  ha()  continuaijce^ 
apd  diat,  at  the  tiipe  of  fnaking  the  rate?,  it  w^s  peces- 
sary  in  order  to  raise  money  to  carry  into  effect  the 
purpose?  of  tbe  act,  tP  make  an  assessment  or  rate  in 
the  manner  mentioned  in  the  act  of  parliament,  and 
|he  said  assessments  or  rates  were  respectively  mad^ 
upon  the  tenants  and  occupiers,  and  according  to  such 
yearly  rent  or  value  as  in  the  act  required ;  and  each 
pf  the  assessments  waf  made,  and  was  upop  tde  face 
thereof  stated  to  be  made  by  fi«e  or  more  trustees,  &c. 
met  in  the  vestry  room,  anfl  for  certain  times  therein 

mentioped 
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iB^tioae4  respecliyetyi  pur^^ant  to  the  powers  y«sted       ^^^^^r 
m  them  by  the  a<?t,  wjthoat  specifying  any  purpose      ^^ 
for  which  sucH  assessments  or  rates  were  so  fCi^d^  j      ^^'^^ 
and  thfit  none  of  the  said  assessmepts  or  rates  'were  bj/ 
ike  tUle  tkereqff  or  otherwise  expressed  to  be  made  for  afii/ 
such  furposes  as  in  the  plea  mentioned;  f^nd  tl^at  the 
said    rates    and  assessments   weie   respectively   n)|ide 
piirsuant  to  the  powers  vested  iii  the  trustees  by  Uie 
act,   and  werp  in  fact  made  for,  amongst  other  piir** 
poses,  the  purpose  of  paying  the  annuities  so  lawfi;lly 
granted  under  and  by  virtue  of  the  said  act  of  parlia* 
ment,  and  so  then  continuing.     Tp  this  replication  the 
plaintiff  demurred* 

CkU^  was  to  have  argued  in  support  of  the  demurrer| 
but  the  Court  called  upon 

Pqrhey  contrfi.  It  id  admitted  upon  these  pl^dings 
tha(  the  trustees  have  raised  2636f.  beyond  $0,000/, 
t^ow,  assuming  that  it  was  illegal  for  \\kQ\xi  to  rafse 
money  to  be  appropriated  to  the  payipeiit  of  the  excesp 
above  tl^at  sum,  still  the  rate  on  the  face  of  it  \yvA 
good,  and  the  collector  had  a  right  under  this  gpt 
of  parliament  to  take  the  distress.  la  cases  of  thiii 
description  the  question  has  always  been,  wl^ether  (h^ 
rate  on  the  face  of  it  appears  to  h^ve  been  made  for 
legal  or  illegal  purposes.  Rex  v.  Hardy  {a\  Rex  v, 
Brt^ave.  {b)  If  it  be  for  legal  purposes  the  rate  ha« 
been  held  to  be  good,  even  though  the  money  raised 
may  have  been  likely  to  be  inisapplied.  In  Rex  y. 
The  Mayor  and  Bttrgesses  of  Gloucester  (c),  ^he  rate 

(<i)  Qnpp.  579.  (6)  4  Burr.  2491.  (c)  5  T.  S.  S46. 

L  1  2  ivas 
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i'??i!.  ^^  ^^^  ^^''^  ^^^^^  ^^  ought  to  have  been,  for  the  act 
under  which  it  was  made  empowered  the  making  of 
a  rate  to  reimburse  existing  overseers  their  reasonable 
expences,  but  the  rate  was  really  for  raising  a  sum  to  re- 
imburse former  overseers ;  the  court,  however,  held  them-* 
selves  bound  by  what  appeared  on  the  face  of  the  rate 
itself,  and  decided  that  it  was  good.  Here,  the  trustees 
have  the  power  of  making  a  rate,  provided  it  shall 
not  exceed  2s.  Gd.  in  the  pound.  But  the  rate  is  not 
rendered  bad  because  there  may  have  been  an  intention 
on  the  part  of  the  trustees  to  apply  a  small  part  of  the 
money  raised  to  illegal  purposes.  It  Is  admitted  upon  the 
pleadings  that  the  rate  was  duly  made;  that  the  burial 
fees  were  insufficient  to  answer  the  purposes  of  the  act ; 
that  annuities  were  in  existence;  and  that  it  was  ne« 
cessary  for  the  trustees  to  raise  money  by  assessments, 
to  carry  into  effect  tlie  purposes  of  the  act ;  and  that  the 
purposes  mentioned  in  the  plea  were  not  mentioned  in 
the  assessments;  it  was,  therefore,  a  good  rate  upon 
the  &ce  of  it  Although  the  trustees  have,  in  fact, 
raised  more  money  than  they  were  authorised  to  do, 
that,  according  to  the  authorities,  is  no  objection  to  the 
rate  itself;  but  the  {larty,  if  he  objected  to  the  quantum 
of  the  rate,  ought  to  have  appealed  to  the  quarter 
sessions.  iBayly  J.  There  is  a  material  distinction 
between  this  case  and  the  cases  which  you  have  cited. 
They  were  the  cases  of  poor-rates.  Now,  the  overseers 
of  the  poor  are  at  liberty  from'  time  to  time  to  raise 
prospectively  by  rates,  sufficient  sums  for  the  relief  of  the 
poor.  Those  sums  cannot  be  specifically  limited ;  for 
the  overseers  cannot,  a  priori,  say  how  much  they  shall 
want  for  such  a  puriH>se,    Here^  on  the  other  hand,  the 

trustees 
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trustees  are  authorised  by  the  act,  in  the  first  place  to.       1884^ 
raise  a  definite  sum  by  loan  or  annuity,  and  then  to  . 

raise  by  rate  so  much  money  as  will  be  su£5cient  to  pay  i^*'* 
either  the  common  or  annuity  interest  upon  the  sum 
borrowedf  together  with  such  sum  as  is  sufficient  to  pay 
the  salary  of  the  clergyman.]  The  sum  which  the 
trustees  are  empowered  to  borrow  is  definite  and  specific, 
but  that  which  they  are  authorised  to  raise  by  rates  is 
indefinite.  By  the  seventh  section  they  are  authorised 
out  of  the  monies  to  be  received  under  the  act,  to  pay 
such  salaries,  Sec.  to  the  treasurer  and  other  officers  aa 
they  shall  think  reasonable.  The  sums  are  indefinite  ; 
there  is  no  limitation,  therefore^  to  the  sums  which 
they  are  authorised  to  raise.  They  are  authorised  to 
raise  mon^  for  a  variety  of  purposes,  and  those  purposes 
include  the  interest  of  a  specific  sum.  Although  they 
have  borrowed  more  than  that  sum,  still  the  rate  has 
been  raised  for  the  purposes  of  the  act,  and  that  is  suf*- 
ficient.  The  only  limitation  put  upon  the  rate  in  the 
clause  empowering  the  trustees  to  make  it  is  that  it 
shall  not  exceed  the  sum  of  25.  6d.  in  the  pound, 

Batley  J.  The  question  in  this  case  arises  upon  tlie 
validity  of  a  rate  made  under  the  provisions  of  a  local 
act  of  parliament  passed  for  a  specific  purpose.  That 
act  empowers  the  trustees  to  borrow  money,  anil  to. 
raise  money  by  rates  fyr  certain  purposes  specified.  One 
of.  those  purposes  is  to  keep  down  the  interest  of  money 
borrowed;  and  they  are  entitled  to  raise  money  either 
by  borrowing  or  by  way  of  annuity ;  but  their  power  of 
borrowing  is  limited,  for  the  sum  borrowed  is  not  to 
exceed  the  sum  of  S0,000/.     The  net  of  parliament, 

L  I  3  therefore, 
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l6f  4.       tha-efere,  gives  k  s{)tcbl  power^  and  that  power  bugtit 
^  td  b6  fitrictfy  fol tewed,  and  as  it  aothdrises  them  to  bor- 

JUCBTIR 

Y(fv^  ft  certain  sum  of  mdtieyi  and  afterwards,  by  rated, 
to  pay  the  interest  of  the  indtey  bof'rowcd,  they  hav^ 
il0  right  itf  borrow  beyond  the  specified  amodiit,  ot  to 
rstise  rtttrs*  tb  pay  interest  upon  ady  higher  sum.  It 
bdfi  be^  argued  that,  as  the  trustees  ar6  authorised  to 
raise  money  by  assesslnents,  and  that  as  the  payment  of 
interest  is  not  the  only  purpose  to  which  the  money  is 
applicable,  the  rAte  is  a  good  rate,  and  that  the  inten- 
tion of  the  trustees  to  misapply  part  of  the  money,  does 
not  retid^t  the  r^te  irivtflid,  but  only  giVes  the  party  upon 
whom  the  t&ie  is  to  be  levied,  ^  right  of  appeal  or  of  ac-' 
tion,  if  the  ffiOney  raised  shotrld  bcf  misappropriated*  It 
app^afs  to  me,  how^vef,  that  there  is  this  fallacy  in  that 
argument.  The  vic6,  instead  of  being  in  the  disposition 
or  appropriation  of  the  monej',  is  in  the  original  raising 
of  tlie  iififoney ;  for  the  quantum  of  the  rate  is  increased 
by  including  in  the  amount  this  which  I  call  illegal  in- 
terest, arid  therefore  the  rate  is  void  in  toto.  The  trustees 
had  a  po^ver  to  taise  S0,000/.  only,  and  they  woirld 
have  to  pny  therefore  the  interest  on  that  sum,  besides 
certain  salaries.  Then  they  would  have  a  right  to  raise 
flS  much  mote  as  tniglit  be  requisite  for  the  paymettt  of 
these  sflilarics;  but  beyond  that  they  have  no  right 
to  go.  There  is  a  material  drstinctlori  between  this 
case  and  that  of  Rex  v.  Tie  Mat/or  and  Burgesses  of 
Olor/cesier.  Tliere,  the  money  to  be  raised  was  ftyr  the 
rcKef  and  supjiort  ot  the  poor.  The  expc;pce  would 
vary  from  day  to  day;  it  is  necessary  in  such  cases 
to  raise  money  prospectively,  so  that  there  may  be 
always  some  in  hand,  in  order  to  meet  wliatever  de- 
mands 
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mafids  may  occttr.  The  power  of  mftlchig  rates  for  thki  l4#4.* 
poor  is  not  eonfined  tb  certain  liiitiits,  but  as  tsmtlh  iJ^Z^ 
money  is  to  be  raised  as  the  overseers  ttink  fitting  did  JJf^J!, 
necessary.  The  objection  in  that  case  Was,  that  the^ 
parties  meant  to  misappfjr  a  pnirt  of  the  thoneyi  and  it 
was  bdd  that  that  did  tiot  make  the  rale  bofi  iH  feto^ 
upon  the  ground  that  the  parties  were  #ari'eiMeiS  hf 
raising  a  sum  of  money  to  the  fdii  amount  of  wh^t  they', 
did  raise.  In  the  present  case,  on  the  other  hand,*  th^ 
parties  were  not  warranted  in  noising  tnonej^  id  ihn 
amount  whibh  wotlld  be  raised  by  this  rate.  It  is 
this  circumstance  which,  in  xny  opinioh,-  inakes  th^ 
rate  bod  in  toto,  and  tb^  WorraM  bad  in  tot6;  'tbif 
party  upon  whom:  the  distress  has  heeti  levleA  #aa 
liable  M  contribute  only  on  aliqaoi  port  t(  the  sum 
authorised  to  be  raised  by  the^  act  In  this  tsi^  ihfi 
planfitifF  was  raited  and  distrained  upoft  for  more  Ifaati 
he  was  by  law  liable  to  pay,  and  the  defendant  trad  M 
authority  so  to  distrain  upon  him.  There  are  closes'  ittf 
which  it  has  been  held  that  if,  uuder  a  warrftfft  of  d!^ 
tress,  more  be  claimed  of  a  party  than  be  is  liaUe  W 
pay,  the  warrant  is  bad  in  tdta;  For  thei^e  reasons^ 
it  seems  to  me  that  the  distress  was  iUe|gally  tokeri^ 
and  that  the  plaintiff  is  entitled  to  tde  judgment  of  the 
Court. 

HolboVd  J.  I  am  of  opinion  that  this  rate  is  baid« 
The  coses  whidi  have  been  cited  are  very  different  froi» 
the  present.  In  Bew  v.  TTie  Majpr  and  BargtssU  (jf 
QhuceOeTf  a  general  power  was  given  to  the  pCMOM 
who  were  to  make  the  rate,  to  make  such  a  rote  as  in 
their  judgment  they  should  think  fit  and  proper  for  the 
maintenance  and  relief  of  the  poor.  The  oljacU  of  tlfat 
L  1  4  rate 
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IJiii/^  rate  were  of  necessity  all  in  prospectu.  It  was  pot 
^— ^  intended  to  pay  any  monies  borrowed,  or  due,  or  be* 
oMfljoiU  coming  due.  Now  the  present  rate  was  not  for  any 
thitig  in  prospectu,  but  to  pay  debts  already  incurred, 
with  respect  to  monies  borrowed  either  upon  interest 
or  annuity,  or  with  respect  to  monies  due  to  the 
clergymen  or  the  officers.  Those  sums  were  to.be 
paid  out  of  the  monies  raised  or  otherwise  received 
under  the  authority  of  the  act  of  parliament.  Now, 
taking  the  general  purport  of  the  act  as  it  appears  from 
its  enactments,  and  especially  adverting*  to  the  words  of 
the.  thirty-fifth  section,  it  seems  to  me  that  these  trustees 
had,  a  power  to  raise  certain  monies  for  the  purpose  of 
paying  the  interest  of  the  origmal.sum  which  they  were 
authorised  under  the  act  to  rais^  and  likewise  of  paying 
the  salaries  motioned,  in  the  act ;  but  those  were  not 
matters  in  prospectu.  The  money  to  be  raised  was  to  be 
applied  to  the  payment  of  money  already  actually  bor- 
rowed, or.  then  actually  due,  and  therefore  could  not  be 
for  payment  of  salaries  afterwards  to  become  due,  and 
not  due  at  the  time  of  making  the  rate. .  These  trusteea 
must  know  that,  if  they  borrow  beyond  the  sums  which 
they  are  empowered  to  borrow  under  the  act  of  parlia- 
ment, they  are  going  beyond  the  power  given  them  to 
raise  money  to  be  applied  to  the  purposes  of  the  act, 
one  of  which  is  the  repayment  of  the  money  there  spe- 
cified. If  they  raised  money  by  rates  beyond  the  legal 
amount  of  the  interest  of  30,000/.  as  soon  as  the  interest 
upon  that  sum  is  paid,  there  is  a  complete  end  of  their 
power  to  make  rates  at  all.  I  think,  in  this  case,  the 
objection  is  to  the  rate  itself,  though  it  would  be  other- 
wise in  a  poor-rate,  where  the  money  is  to  be  raised  and 
expended  according  to  contingencies  as  they  arise. 

BwtJ. 
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Bk6^X  The  question  raised  by  the  pleadings  in  t824'. 
Ais  dftseis  neither  more  nor  less  than  this,  viz.  whether  ^i^m% 
a  party  who  has  a  limited  authority  under  an  act  of  ^^^ 
parliament,  may  come  forward  and  avow  that  he  has 
abased  the  provisions  of  the  act,  and  at  the  same  time 
pray  to  be  protected.  It  appears  that  the  trustees 
had  a  power  to  raise  the  sum  of  80,000/.,  and  that 
they  have  actually  raised  S2,656/.  They  have  made 
a  rate  to  pay  the  interest  of  the  larger  sum,  and  the 
distress  in  this  case  issued  in  order  to  levy  that  rate. 
The  plaintiff  resists  the  distress,  on  the  ground  that  the 
trustees  have  wrongfiilly  borrowed  2656/.  beyond  the 
sura  of  30^000/.,  which  the  act  authorises  them  to  bor- 
row^ and  that  this  circumstance  has  made  their  rate 
illegal  and  void ;  and  the  answer  to  this  plea  of  the 
plaintiff  is,  that  the  rate  was  expressly  made,  for  the 
purpose  of  covering  such  illegal  excess ;  for  it  is  admit- 
ted that  the  trustees  have  borrowed  more  than  they  were 
entitled  to  borrow;  but  they  say  by  the  pleadings,  that 
at  the  time' of  making  the  assessment,  the  burial  fees 
were  insufficient  to  answer  the  purposes  of  the  act,  and 
'  that  the  annuities  granted  by  the  act  were  in  existence ; 
that  it  was  necessary  to  raise  money  by  assessments,  in 
order  to  carry  jnto  effect  the  purposes  of  the  act,  and 
that  the  assessments  were  legally  made^  and  were  stated 
so  to  be  made  according  to  the  purposes  of  the  act,  and 
without  specifying  any  purpose  for  which  they  were  made. 
The  substance  of  the  answer  is,  that,  the  rate,  on  the 
face  of  it,  appears  to  be  for  legal  purposes,  but  that  it  is 
not  made  by  legal  authority ;  for  where  the  authority  is 
a  limited  authority,  can  it  be  any  justification  to  say 
that,  being  empowered  to  raise  only  a'  certain  sum,  they 
have  in  faet  levied  more  ?     Tke  King  v.  The  Mayor  and 

Bw^esses 
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1824.        Burgesses  ofGUmcestcr  is  distinguishable,  because  there, 
^'  the  money  was  properly  raised  in  the  first  instance.  The 

^ainti  ground  of  the  decision  in  that  case  was,  that  the  mone^ 
having  been  properly  raised,  it  was  not  competent  for 
the  Court  to  quash  the  rate  because  the  money  might 
be  misapplied.  But  here  the  money  was  not  properly 
i'aised,  for  it  was  raised  for  the  purpose  of  being  applied 
to  a  purpose  not  contemplated  by  the  legislature.  But 
it  is  said  that  this  should  have  been  made  tlie  subject 
matter  of  appeal,  but  if  that  which  has  been  done,  has 
been  done  without  authority,  it  is  null  and  void.  If  the 
act  done  by  the  trustees  had  been  legal,  and  the  money 
had  afterwards  been  m'isappKed,  that  undoubtedly 
would  have  been  a  proper  subject  for  an  appeal ;  fof 
then  they  would  have  been  justified  in  raising  the  money, 
but  not  in  its  application.  But  here  it  is  distinctly  aid« 
mitted  in  the  pleadings  that  the  first  act  was  illegal. 
I  am  therefore  of  opinion  that  this  rate  was  not  raised 
for  the  purposes  contemplated  by  this  act  of  paflia-' 
ment,  and  that  the  distress  which  was  issued  to  enforce 
it  was  illegal,  and  that  our  judgment  must  be  for  the 
plaintiff. 

Judgment  for  thd  plaintiff. 
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Phillips  against  Bistolli. 

A  SSUMPSIT  for  goocb  sold.     Ple%  non-a«umpsit.  By  the  condi. 

At  tbo  trial  before  Abbott  C*  3.  at  the  Middlesex  byau^oVtbe 

sittings  after  Hilary  term,  1823,  tlie  foUowing  appeared  to^/wi^ 

to  be  the  facts  of  the  case.    The  plaintiff  was  an  auc-  ^?i:  ""^J^ 

'^  price,  upon 

tioneer,  amd  In  My^  1822,  bad  put  up  for  sak,  among  ^^"hi1f«t*'^ 
several  other  articles^  d  pair  of  ear-rings,  the  property  bidder,  and  the 
of  a  jeweller,  deaeribed  in  the  catalogue  as  brilliant  top  the  goods  were 

removed.    A 

and  drop  ear-rings;  one  of  the  conditions  of  sale  was,,  lot  was  knocked 
that  the  purchaser  should  pay  SO  per  cent,  upon  being  the  highest'  ^ 
declared  the  highest  bidder,  and  the  residue  of  the  price  ^t^  *°bim ' 
before  the  goods  were  removed.  The  defendant  was  a  iSSn^'hidre- 
foreigner,  and  did  not  folly  understand  the  English  ^^^^^^ 
laniruaffe;   but  he  was  in  the  habit  of  flttendins  the  four  minutes, 

^      '^    '  ^  hesutedthat 

plaintiff's  sales,  and  purchasing  goods.     On  the  day  in  be  >iad  been 

question  he  attended,  and  bought  several  lots,  and  the  price,  and  re- 

ear-rings  in  question  were  knocked  down  to  him  as  the  it.   No  part^of 

highest  bidder,  at  the  price  of  8S  guineas.     They  were  been'^pdd: 

immediately  delivered  to  him,  and  he  received  them  ^^^^^^  miction 

without  nndung  any  objection.     After  they  had  been  in  ?[  ^*^,f°^^® 

bis  bands  three  or  four  minutes,  a  person  who  inter-  there  had  been 

a  delivery  by 

preted  for  him  said  to  the  plaintiff  that  the  defendant  the  seller,  and 

.  .  ,  .       ,  .  ,        *n  actual  ac- 

had  bid  for  the  lot  m  question  under  a  mistaken  idea  ceptance  by  Uie 
that  the  price  at  which  it  was  knocked  down  to  him  was  by  both'parties 
48  guineas.     The  plaintiff  said  that  the  last  bidding  had  l^t  oTtJ^sfer- 
been  mentioned  three  times.    The  defendant  then  re-  ^f  poJ^Llfn' 
turned  the  ear-rings.     The  plaintiff,  however,  refused  ^"JJ,"®"**^^* 

to 
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pHILUVg 

agqinti 


to  take  them  back,  but  said  he  would  keep  theoi  .oa 
defendant's  account*  It  appeared  further,  that  if  they 
were  Assyrian  garnets,  thej  would  be  worth  about  50/. 
only,  but  if  they  were  rubies,  they  would  be  worth  the 
price  at  which  they  were  knocked  down.  And  it  was 
doubtful,  upon  the  evidence,  whether  they  were  rabies 
or  garnets.  It  was  objected,  on  the  part  of  the  defend^- 
ant,  that  there  was  no  acceptance  of  the  goods  by  him 
so  as  to  take  the  case  out  of  the  statute  of  frauds.  The 
Lord  Chief  Justice^  however,  was  of  opinion  that  there- 
was  a  sufficient  acceptance,  provided  that  the  defendant 
was  under  no  mistake  when  he  bid  the  88  guineas,  and 
left  it  to  the  jury  to  find  whether  the  defendant  was 
mistaken  in  the  price  at  the  time  when  he  bid  the 
88- guineas,  and  the  jury  having  found  that  there  was  no 
mistake^  a  verdict  was  entered  for  the  plaintiff.  In  last 
Easter  term  a  rule  nisi  was  obtained  by  Scarlett  for  a 
new  trial,  upon  the  ground  that  there  was  no  acceptance, 
inasmuch  as  the  plaintiff  had  a  lien  upon  the  goods 
until  the  price  was  paid,  and  he  could  not  therefore 
have  intended  to  part  with  the  possession  of  the  goods. 
In  order  to  satisfy  the  statute  of  frauds  there  must  be  a 
delivery  by  the  vendor,  with  the  intention  of  parting 
with  the  possession  of  the  property  sold.  Now,  here  it 
is  not  to  be  presumed  that  the  plaintiff  intended  to  part 
with  the  possession  of  the  property  until  the  price,  or  the 
deposit  mentioned  in  the  conditions  of  sale,  was  paid* 
At  all  events  it  was,  under  the  circumstances,  a  question 
of  fact  for  the  jury,  whether  the  delivery  was  made  by 
the  vendor  with  the  intention  of  parting  with  the  pos* 
session,  and  whether  the  defendant  accepted  the  goods 
with  the  intention  of  acquiring  the  right  of  possession 
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as  owner.     Chaplin  v.  Bogers.  {a)    Blehkinsap  v.  day*       1824, 
ten.  [1) 


Gutnep  and  Ctm/n  now  shewed  cause.  It  is  sufficient' 
to  satisfy  the  statute  of  frauds  if  the  defendant  for  a 
single  moment  accepted  the  goods.  Carter  v.  7bttf« 
saini.  (r)  Here  they  must  have  been  delivered  by  the 
▼endor  with  the  intention  of  vesting  the  right  of  pos- 
session in  the  vendee  as  owner.  iHolrcydJ.  Then 
you  say  that  the  vendee  would  have  had  a  right  to  take 
the  goods  away,  although  the  auctioneer  had  insisted 
upon  the  price  being  first  paid.]  The  plaintiff  waived 
his  right  to  the  payment  of  the  price  or  the  deposit,  ^by 
delivering  the  goods.  Here,  upon  the  evidencie,  it  ap^ 
pears  at  least  that  the  goods  were  delivered  to  the  de« 
fendant  as  owner,  that  he  received  them  without  objec*' 
tion,  and  that  he  kept  them  in  his  possession  for  three 
or  four  minutes.  There  was  therefore  an  acceptance  by 
him  as  owner  during  that  interval. 

Per  Curiam.  In  order  to  satisfy  the  statute,  there 
must  be  a  delivery  of  the  goods  by  the  vendor,  with  an 
intention  of  vesting  the  right  of  possession  in  the  vendee; 
and  there  must  be  an  actual  acceptance  by  the  latter, 
with  an  intention  of  taking  to  the  possession  as  owner. 
It  lies  upon  the  plaintiff  in  this  case^  to  make  out  that 
there  was  such  delivery  and  acceptance.  Now,  here  by 
the  printed  conditions  of  sale,  a  deposit  of  SO  per  cent, 
was  to  be  paid  upon  the  party  being  declared  the  highest 
bidder,  and  the  residue  of  the  purchase-money  when 

[a)  \JSati,lQ2,         (h)  lS.M9ori,m*         (e)  SJB.iJ.^B6^ 
-  ,  the 


pHiLun 

offdnst 

BiitoiUt 
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1824.       tl^e  goods  were  remo^;  ^xkd  it  b  npt  tp  be  p^esQiQe^ 
r  that  the  vendor  intended,  contrary  to  that  conditio^,  tp 

againit  part  With  the  right  of  possession  until  the  deposit  or 
price  w^s  paid.  Tk^T^  was^  t})er^fo|re,  yery  slight  evi- 
dence iQ  shew  that  t)^e  p^^ntiff*  ip^nded  |to  p^rt  intb 
all  control  over  the  goods  wh$n  h^  deliyered  them. 
Then  w^9  there  any  acceptance  by  the  defendant  09 
owner?  It  appears  that  a  very  short  interval  e)aps^ 
after  the  lot  was  knocked  down^  before  the  defendant 
objected  that  he  had  been  mis^enin  the  pripe.  Unless, 
therefore,  the  retaining  of  the^  for  the  three  or  fpHf 
minutes  that  interyeped|  was  evidence  of  an  actual  ^CT 
ceptance  by  bim  ^  owner^  it  b  clear  tbttt  there  was  npt 
any  acceptance  afterwards.  That,  at  nXL  eveotSf  WIMI 
very  slight  eviijepce  of  an  acpeptance  by  th^  defen^ftpt 
as  owner,  apd  it  ought  at  least,  under  all  the  circfi|ni- 
stances,  to  be  submitted  as  a  question  of  &c^  to  the  jt;ry» 
w^etlier  there  was  a  ddivery  by  the  vendor  apd  an 
actual  acceptance  by  the  vendee,  iptended  by  both 
parties  to  have  the  effect  of  transferring  the  right  of  pos- 
session from  the  one  to  the  other* 

Rule  absolute. 
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LoARiNG  against  Stone. 


TRESPASS  for  takinc:  wd  detaininf;  the  plain tiiF's  By  « turnpike 
'*•  o  «  act,  8  toll  of 

horse.    At  the  trial  before  Burrough  J.  at  the  Sum-  4id.  was  im. 
mer  assizes,  1823,  for  the  county  of  Devon^  the  jury  every  bil^  or 
found  a  verdict  for  the  plaintiff,  damages  one  shilling,  drawing  any 
subject  to  the  opinion  of  this  Court  on  the  following  ^^^' J^*' 
case.  ^^^^  **®"® 

drawing  singly 

By  a  local  act  of  the  47  G.  3.  "  for  repairing  and  *ny  carriage, 

r     ^  r  o  the  same  toll  J 

improving  the  road  from  the  Honiiofi  turpike  road  near  for  erery  honi 

•¥r  '  1  1       *•  «•  drawing  any 

Yard  Farm^  in  the  parish  01  Lepottety^  \n  the  county  of  waggon  or  other 
DevoTij  to  the  Ilminster  turnpike  road  near  the  village  drawn  by  two 
of  Hortofif  in  the  parish  of  Ilminster j  in  the  county  of  ^|^  mm  ©"a?; 
Somerset ,-"  trustees  were  appointed  with  power  to  erect  i^^^^^ 
toll  g^tes.     By  section  10.  it  was  enacted,  « that  tjie  ^^;^^^  "^ 
several  tolls  hereinafter  particularly  mentioned,  shall  be  "u™  ^^  ^^' 

^  *r^  ^  7  r   iTiesUtute 

demanded  and  taken  at  each  of  the  said  toll  gates  or  then  provided 

that  no  person 

turnpikes  which  shall  be  erected  in  pursuance  of  this  should  be  liable 
act,  (except  as  hereinafter  expressly  directed  or  provided  than  once  in 
to  the  contrary,)  before  any  horse,  cattle,  or  beast,  upon  1!JJJ  ^11  gate" 
which  any  toll  is  by  this  act  imposed,  shall  be  permitted  J^^^i^g fn*°^ 
to  pass  through  the  same,  (that  is  to  say:)  For  every  JJj^'j,"^***"^ 
horse,  mare,  gelding,  or  other  beast  drawing  in  any  horses  and  car- 
coach,  chariot,  barouchci  chaise,  curricle,  landau,  berlin,  the  same,  but 

all  persons  bar- 
log  paid  toll 
once,  and  producing  a  ticket  denoting  the  payment  of  such  toU,  were  afterwards  to  pass  and 
repass  with  the  same  horses  and  carriages  toll  free  during  the  same  day.  A  sUge  coach, 
drawn  by  four  horses,  passed  through  a  gate  erected  under  tin's  act  of  parliament,  and  paid 
the  toll.  In  the  evening  of  the  same  day,  a  different  coach,  called  by  the  same  name,  be- 
longing to  the  same  proprietor,  driven  by  the  same  coachman,  and  drawn  by  the  same  four 
borM%  but  cortying  different  passengers  and  different  parcels  for  hire,  passed  through  the 
same  gate :  Held|  that  a  second  toU  was  payable  in  respect  of  this  carnage  and  hones. 

calash, 
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1824.  calasb}  hearse,  or  other  carriage,  the  sum  of  4^^:  for 
■  every  horse,   mare,  geldinff,   or  other  beast  drawing 

againu  singly  or  alone,  any  carriage  of  any  description  what* 
soever,  the  sum  of  4(L  :  for  every  horse,  mare,  gelding, 
or  other  beast  drawing  any  waggon,  wain,  cart,  or  other 
such  carriage  drawn  by  two  horses  or  beasts  of  draught, 
or  more,  the  sum  of  3^ :  for  every  horse,  mare^  geldings 
mule,  or  ass,  laden  or  unladen  and  not  drawing,  the 
sum  of  IdL"  By  section  18.  <^  No  person  or  persons 
shall  be  liable  to  pay  toll  more  than  once  at  any  one 
toll  gate  or  turnpike  to  be  erected  by  virtue  of  this 
act,  for  passing  and  repassing  at  any  time  or  times  in 
any  one  day  (to  be  computed  from  twelve  of  the  clock 
at  night  to  twelve  of  the  clock  in  the  succeeding  night} 
with  the  same  horse  or  horses,  cattle,  beasts,  and  car- 
riages through  the  same  toll  gate  or  turnpike ;  but,  that 
all  and  every  person  and  persons  having  paid  toll  once  as 
aforesaid,  and  producing  a  ticket  denoting  the  payment 
of  such  toll,  (which  ticket  the  collectors  of  the  tolls  are 
hereby  required  to  give  gratis  on  receipt  of  the  toll,) 
shall  afterwards  pass  and  repass  with  the  same  horse  or 
horses,  cattle,  beasts,  and  carriages,  toll  free  during  the 
same  day  through  the  same  toll  gate  or  turnpike  where 
such  toll  was  paid.  Provided  always,  that  not  more 
than  one  toll  shall  be  taken  from  any  person  or  persons 
for  passing  or  repassing  the  same  day  with  the  same 
horse  or  horses,  cattle,  beasts,  and  carriages,  through  all 
the  toll  gates  or  turnpikes  to  be  erected  by  virtue  of  this 
act ;  but  that  every  person  having  once  paid  the  toll  by 
this  act  imposed,  and  producing  a  ticket  denoting  the 
payment  hereof,  (which  tidcet  the  collectors  of  the  tolls 
are  hereby  required  to  give  gratis  on  the  receipt  of 
such  lolls,)  shall  pass  and  repass  with  the  same  horse  or 
horses,  cattle,  btastSi  and  carriages^  toll  free  during  luch 

day 
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day  through  all  the  other  toll  gates  or  turnpikes  to  be  1884. 
erected  in  and  upon  these  roads."  By  section  IS.  "If  » 
any  person  shall  refuse  to  pay  the  toll  after  demand 
thereof  made,  it  shall  be  lawful  for  the  toll  collector  to 
seize  and  distrain  any  horse,  cattle^  or  beast,  upon  which 
any  toll  is  imposed  by  this  act."  Under  this  act  toil 
gates  have  been  erected,  and  among  others  one  called 
the  Devon  gate,  to  which  the  defendant  on  the  1 1 A  AfrU^ 
182S,  was  the  keeper  and  toll  collector.  On  that  day 
the  Baih  and  Exeter  Subscription  coach,  driven  by  one 
WiUiam  Wagevj  (as  servant  of  the  proprietors,)  drawn 
by  four  horses,  and  carrying  passengers  and  parcels  for 
hir^  passed  through  the  Deoon  gate  in  its  way  from 
Exeter  to  Baih.  The  toll  of  Is.  ed.^  being  ^d.  for  eadi 
horse,  was  paid  by  the  driver  on  passing  through  the 
said  gate,  and  a  ticket  denoting  the  payment  of  the  tolls 
was  gvf&k  by  the  defendant  to  W*  JVager.  In  the  even« 
ing  of  the  same  day,  a  different  coach  called  by  the 
same  name,  and  belonging  to  the  same  proprietors^ 
driven  by  the  same  coachman,  and  drawn  by  the  same 
four  horses,  but  carrying  different  passengers  and  dif- 
ferent parcels  also  for  hire,  passed  through  the  same  gate 
on  its  way  from  Bath  to  Exeter  i  the  driver,  JV^sWager^ 
produced  a  ticket  which  had  been  given  to  him  in  the 
morning,  but  the  defendant  insisted  on  taking  a  second 
toll  of  l5.  6^ ;  and  upon  the  driver's  refusing  to  pay 
this  second  toll,  the  defendant  took  one  of  the  horses 
from  the  coach,  and  retained  it  until  the  sum  of  1$.  6d» 
was  paid  to  him  by  the  driver  W.  Wager.  The  gate 
called  tlie  Devon  Gate^  is  within  the  county  of  Devofh 
and  the  horse  so  taken  was  the  property  of  the  plaintiil^ 
Louring^  one  of  the  proprietors  of  the  coaches. 

»^9erf  fi>r  Hie  ptaimiff.    Her^  the  toU  it  iippoied  by 
Vot.  IL  Mm  the 
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SXONJb 


)89^*  tl^e  enacting  clause  upon  horses  only,  and  upon  horses 
drawing  as  well  ^s  those  not  drawing.  It  appears  by 
the  provisoi  that  th^  legislature  thought  that  it  was 
sufficient  for  the  purposes  of  the  trust,  that  for  the  same 
thiqg,  and  on  the  same  day,  one  toll  only  should  be 
payable.  The  exemption  ought  to  l^  construed  as  com- 
inepsurate  with  the  toll,  apd  as  the  toll  is  imposed  upon 
hordes  drawing  as  well  as  upon  horses  not  drawing, 
the  exemption  of  *'  horses"  in  the  proviso  cannot  be 
considered  a^  confined  in  its  application  to  horses  not 
drawing,  Gray  v.  Shilling,  (a)  Indeed  it  seems  probable 
that  the  wqrd  ^^  carriages"  was  inserted  in  the  clause  in 
order  to  shew,  that  the  exemption  was  n^eant  to  extend 
(o  hor^  drawing  carriages  as  well  as  to  others.  Here, 
at  all  events,  talcing  the  two  clauses  together,  it  is  by  no 
means  clear  that  the  toll  is  due,  and  it  is  incumbent  qpon 
those  who  ^eek  to  impose  a  burden  upon  the  public  to 
shew  that  their  claim  rests  upon  clear  and  unambiguous 
language.  Leeds  and  Liverpool  Pqnal  Company  v. 
HusOer.  (i) 

Adam  coptra  was  stppped  by  the  Court. 

Bayley  J«  This  cas^  does  not  admit  of  any  reason- 
able doubt.  All  cases  of  this  description  depend  upon 
the  manner  in  which  the  act  of  parliament  is  worded. 
Tolls  are  imposed  in  consideration  of  the  injury  done  to 
the  roads  by  th^  horses  and  carriages  passing  over  the 
same.  The  degree  of  injury  depends  on  the  manner  in 
which  the  horses  are  employed.  Now,  in  this  case,  the 
^acting  clause  imposes,  first,  a  toll  of  4|d  upon  every 
horse  drawing  in  any  coach,  chariot,  &c ;  secondly,  a 

siinilar 


finwib 
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similar  toll  upon  every  horse  drawing  singly  any  car-        1824* 

riage  whatever;  thirdly,  a  toll  of  Si  upon  every  horse      - 

drawing  any  "Waggon  or  other  such  carriage  drawn  by 

two  horses ;  and,  fourthly,  a  toll  of  IcL  upon  every  horse 

not  drawing.     The  toll  is  therefore  imposed  upoQ  the 

horse,  ^nd  not  qpon  the  carriage;  but  then  by  the 

eighteenth  section,  no  person  is  to  pay  toll  more  than 

once  at  any  one  gate  for  passing  and  repassing  in  any 

one  day  with  the  same  horse  or  horses  and  carriages, 

but  every  person  having  paid  toll  once,  and  producing 

a  ticket,  shall  afterwards  pass  and  repass  with  the  §ame 

horse  or  horses  and  carnages,  toll  free.     Now,  as  no 

toll  was  imposed  by  the  enacting  clause  upon  the  car* 

ri^ge^  there  could  be  no  reason  for  introducing  (ibfit 

word  into  the  proviso,  unless  it  were  intended  to  Qonfine 

the  exemption  ip  respect  of  horses  drawing  carriage  to 

the  same  horses  drawing  the  same  carriage;  and  it  jqay 

be  very  reasonable  that  the  exemption  should  be  limUe4 

to  that  case,  for  otherwise  the  same  horses,  with  ^  di^ 

ferent  hired  chaise,  and  with  different  travellers,  woqld 

be  exempt  from  the  payment  of  toll. 

HoLROYD  J.  I  am  of  the  same  opinion.  The  act 
imposes  the  toll  upon  horses,  according  to  the  manner 
in  which  they  are  employed.  By  the  enacting  clause, 
toll  would  be  payable  in  respect  of  every  horse  every 
time  it  passed  the  gate.  The  party,  therefore,  claiming 
the  exemption  must  shew  that  he  comes  within  the 
terms  of  the  proviso.  Now  here  the  plaintiff  cannot 
bring  himself  within  the  proviso,  unless  some  of  the 
words  contained  in  it  be  altered,  or  rejected  altogether. 
The  word  **  carriage"  occurs  several  times  ia  the  prc^ 
viso,  and  accompanied  with  such  other  wordi  as  s^ew 
M  m  2  dearly 
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clearly  that  there  must  be  both  the  same  horses  and  the 
same  carriage^  in  order  to  entitle  a  party  passing  the 
gate  a  second  time  to  the  exemption. 

Best  J.  concurred. 

Judgment  for  the  defendant. 


Catherine  Martha  Mellish  against  William 
Mellish,  Edward  Mellish,  and  Thomas 
Mellish. 

.-rf- b«^*o*d  'pHIS  case  was  sent  by  the  Lord  Chancellor  for  the 
cstste  caUed  opbion  of  this  Court. ' 

m  mortgage  for  John  Mellish  being  seised  to  him  and  his  heirs  in  fee 
Td^'(m  which  dimple  of  a  capital  messuage  and  other  hereditaments, 
*"*  ''*!  hi       situate  in  the  county  of  Hertford^  and  known  by  the 


SoSt*ofA«    gcJ^cral  name  of  Hamels^  subject  to  a  mortgage  for  a 

rfWsratJii^"*  term  of  years,  made  his  will,  which  was  duly  executed 

P~P«*gr^^®  by  him,  and  of  which  the  following  is  an  exact  copy  and , 

wift  had  imitation,  both  in  words  and  figures :  that  is  to  say, 

brought  hfaa  on 

SdT2h?SSm  Mairiage  MttlemeDt,  jg  12,500  C.  P.  £  120,000 

which  he  hhn.  ^-  25,000 /.JT.  

■elfhadiettkd  "——  ^^'^ 

upon  Ui  mar-                 ,,      ,                          ^^»^^                    •              ^'^^ 
3^^^^  Hameb  45,000  

S?S;tS«tS  — —  40,000 

value  of  the  ^»^^ 


I  at  a,)  — — 

directed  that 

bit  daughter  C.  M.  should  have  the  dispoml  of  the  sum  which  he  himself  had  aeUled  on 
bis  wife^  and  in  case  she  did  not  dispose  of  it,  that  it  was  to  go  to  certain  persons  therem 
named.  He  then  desired  that  JET.  should  go  to  his  daughter  a  M,  as  follows :  in  case  she 
married  and  had  a  son,  to  go  to  that  son ;  in  case  she  had  more  than  one  daughter  at  her 
husband's  or  her  death,  and  no  son,  to  go  to  the  eldest  daughter ;  but  in  case  she  had  but 
one  daughter  or  no  child  at  that  thne,  he  desired  it  might  go  to  his  brother  W.  U,  He 
then  gave  spedflc  legacies  nearly  to  the  amount  of  the  sum  which  remained,  after  deducting 
the  money  settled  on  his  marriage  and  the  value  of  the  estate  at  ^.  And  he  directed  that 
Us  daughter  should  pay  an  annuity  to  a  person  therein  named  for  life  ;  and  then  he  made 
bis  brother  r.  if.  bis  sole  legatee:  Held,  diat  C.  Af.  took  an  estate  in  tail  nude  in  JT., 
"wUbAmmioaiA  fee,  foljeot  to  the  other  evtirtescreiited  by  the  will 

Caihmne 
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Catherine  MeUish  to  have  the  disposal  of  the  2$lm.;  in  1824. 
case  she  does  not  dispose  of  it,  I  wish  it  to  go  to  asjbl* 
Urns:  5/16  W.  AC,  5/16  E.  M.,  3/16  T.  Jf,,  S/16  -rf.  G, 
^  The  mortgage  on  Hamels  to  be  paid  off  as  soon  as 
William  Mellish  can  do  it  without  prejudice  to  the  busi- 
ness. Hamels  to  go  to  my  daughter  Catherine  MeUish 
as  follows :  in  case  she  marries  and  has  a  son,  to  go  to 
that  son ;  in  case  she  has  more  than  one  daughter  at 
her  husband's  or  her  death,  and  no  son,  to  go  to  the 
eldest  daughter;  but  in  case  she  has  but  one  daughter, 
or  no  child  at  that  time,  I  desire  it  may  go  to  my 
brother  William  MeUish. 

(£S(XX). 

*  Thaie  initials 
mean  my  daagfater^ 
my  three  briers, 
and  my  sister. 

90,000 

•  £500  J.  L,  Bonhote*  I  give  as  follows  1 7 

aoo  Dewndartf,  I      •    I  desire~tbat  one 

300  Mmuket.         „.  ^  „  ,         ^           I  thousand  pounds  of  the 

AO  £AO^Benlle^,lAmS.S(Unwn£2QO.  \ three  thousand   pounds 

50  J.  BmnhoU.  /left  her  may  be  paid  to 

20  Macdonald.  '                          I  niy  daughter,    immedi^ 

— -  I  ately  on  my  decease. . 

1010  ' / 

Mrs  PinfM  to  receive-  200/.  a  year  from  Catherine 
MeUisht  during  the  life  of  Mrs.  Pinfold ,-  a  year's  wages 
to  all  my  household  servants,  and  likewise  to  Webster^ 
and  I  desire  mourning  may  be  given  to  all  my  ser« 
vants,  the  same  as  at  my  dear  wife  C.  M.'b  death. 
I  leave  my  dear  brothers  W.  M.j  E.  M,  and  J.  ilf., 
my  sole  executors  and  guardians  of  my  child  Cathe* 
vine  MeUish,  and  I  leave  my  brother,  WiUiam  MeUish^ 
my  sole  legatee. 

The  testator  departed  this  life  on  or  about  the  9th 

day  of  the  month  of  April,  1793,  without  having  r&- 

M  m  3  yoked 


Matuta 

ogamMi 
Mblusu. 


Sit  CJASKS  in  MICHAELMAS  TERM 

1824.  voked  or  altered  his  said  will,  leaving  the  said  Catherine 
Martha  MeUishj  in  the  said  will  called -Catherine  Mel- 
lishf  the  plaintiiF,  his  only  child,  and  heir  at  law.  The 
question  was,  what  estate  and  interest  the  said  Catherine 
Martha  MeUish  took  Jn  Hamels. 

Preston^  for  the  plaintiff.  Catherine  MeUish  took, 
undef  the  will,  an  estate  in  tail  male  in  ttamels. 
This  Construction  will  best  answer  the  general  inten- 
tion of  the  testator;  any  other  construction  would 
place  this  property  in  a  line  of  enjoyment  contrary 
to  his  will.  The  first  object  of  the  testator's  bounty 
is  his  own  daughter.  In  contemplating  her  marriage 
he  also  provides  foi*  a  son  of  the  daughter;  he  does 
not  name  that  son  ai  an  individual,  but  as  a  class, 
the  word  son  being  descriptive  of  all  the  male  line. 
If  the  daughter  take  only  an  estate  for  life,  it  would 
follow  as  A  consequence,  that  if  she  had  one  son 
and  several  daughters,  and,  during  her  life,  the  son 
died,  leaving  a  son,  the  grandson  would  be  excluded 
by  a  daughter;  and  if  the  inheritance  be  suspended 
until  her  death,  and  is  to  vest  only  at  that  period,  and 
she  left  a  grandson  and  no  son,  then  the  grandson  could 
not  take ;  and  if  there  be  more  than  one  daughter,  at 
her  husband's  death,  or  her  own  death,  and  no  son,  the 
property  would  go  to  the  eldest  daughter,  in  exclusion 
of  d  grandson ;  and  if  there  be  only  one  daughter,  and 
no  son  at  that  period,  the  estate  would  go  to  WiUiam 
MeUish.  Therefore,  if  Catharine  MeUish  bad  several 
daughters,  and  one  son,  and  he  had  a  son,  and  died  in 
his  mother's  life-time,  the  eldest  of  the  daughters  Wonld 
take  in  preference  to  the  grandson ;  and  if  Catherine 
MeUish  had,  at  her  death,  only  one  daughter,  but  a 
grap^on,  descending  from  a  son,  WiUiam  MeUishwould 

take. 
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SuBuUI 


tion  is  not  to  be  imputed  to  the  testator,  unless  tt^ 
Court  are,  by  the  express  language  of  ihe  will,  coin-  agt^hU 
pclled  to  give  that  effect  to  the  will.  It  may  be  laid  down 
as  a  general  rule,  that  wliere  a  man  devisesi  to  A.  flii 
estate  for  life,  with  remainder  to  his  son  or  sons,  theil 
in  favour  of  the  intention  of  the  devisor,  (tihless  it  b^ 
clear  frotn  the  language  of  the  will  thtit  the  son  is  to 
take  eo  nomine,  as  purchaser)  the  word  son  or  sens  will 
be  construed  collectively  and  as  descriptive  of  all  tlief 
male  descendants,  as  a  class,  and  the  devise  will  giv&  to 
A.  an  estate  of  inheritance  in  tail  male.  Oathetihi  MeU 
lishf  the  parent,  does  not  take  an  estate  in  fe^.  Fit>ra 
the  peculiarity  of  the  language  of  the  will,  her  datightei' 
inight  take  as  purchaser,  because  the  gendfal  Ihtenticfh 
will  not  allow  the  partot  to  tdke  an  estate  in  tail  fdniille. 
Sobs,  however,  and  more  remote  descehdants^  beii)g 
males  descended  from  males,  will  take  through  thd  hle^ 
diurti  of  being  the  heirs  and  descendants  of  Cdthdrine 
Mellish,  their  parent.  But  What  diflBculty  i^  thei^  ill 
deciding  that  the  daughter  of  Cdtherine  Mdlish  tnfly 
take  as  purchaser,  althbitgh  the  sons  are  td  tttke  by  de- 
scent, through  the  medium  of  their  parent.  In  Wight  ri 
Leigh  (a)  thd  deVise  was  to  A>  and  afler  his  death  to  hi» 
Jiist  and  other  sons,  and  in  defiiult  of  male  issue,  thew 
to  his  eldest  and  other  daughters,  atid  to  thdr  heiNmale 
for  ever,  dnd  it  was  held  thftt  A.  took  an  estate  in  tail 
male.  In  Wharton  v.  Gresham  [b)  the  testator  devised 
all  his  estates,  as  well  real  as  personal,  to  his  nepbeW 
Anthonjf  Wharton^  and  to  his  s6ns  ifl  tail  mitle;  and  tot 
want  of  such  issue  male  to  his  brother  cftptaiti  John 

(a)  15  res.  56A.  {b)  2  BU  J7^.  lOSSi 
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18M«  Wharlant  and  to  his  sons  in  tail  mde,  and  in  failure  of 
such  issue  male,  then  to  his  right  heirs.  It  was  held 
that  J»  Wharton  took  an  estate  tail.  The  word  son& 
was  construed  as  a  collective  term,^  giving  by  that 
word  the  inheritance  to  the  first  or  immediate  devisee. 
In  ChorUon  v.  Craven  (a)  the  devise  was  to  Thomas 
ChorUon  during  his  life,  with  remainder  to  his  first 
son  in  tail  male  lawfully  begotten,  severally  and  suc- 
cessively, (not  saying  to  the  second,  third,-  fourth,  and 
other  sons,)  and  for  want  of  such  issue  either  of  his  son 
T.  C.  and  his  son  J.  C,  then  he  devised  the  estate 
to  bis  daughters  and  their  children^  share  and  share 
alikeb  to  be  held  to  them  and  their  heirs  for  ever,  as 
tenants  in  common,  and  not  as  joint  tenants.  It  was 
held  that  Thovm$  was  tenant  in  tail.  This  case  was  so 
decided  by  the  Court  of  Kiog^s  Bench  on  a  case  sent 
from  the  Court  of  Chancery,  and  the  certificate  of  the 
King's  Bench  was  confirmed  by  the  Lord  Chancellor. 
The  Court  of  Exchequer,  in  Trinity  term,  1623,  on  the 
same  will  came  to  the  same  decision,  and  in  each  case 
the  decree  was  against  a  purchaser.  There  is  another 
dass  of  cases  which  establish  that  the  word  son  may  in- 
clude all  the  descendants.  In  Sonda^^  case  (&),  Sonday 
devised  a  certain  house  to  his  wife  for  life,  and,  after 
her  decease,  his  son  WiUiam  to  have  it ;  and  if  his  son 
WUliam  married,  and  had  by  his  wife  any  male  issue, 
lawfully  begotten  of  his  body,  then  his  son  to  hare  it ; 
if  he  had  no  male  issue  lawfully  begotten  of  his  body, 
then  his  son  Samuel  to  have  the  house ;  if  Samuel  mar* 
ried,  and  had  issue  male  of  his  body  lawfully  begotten, 
then  his  son  to  have  the  house  after  his  decease;  if  no 

(«)  Not  reporlod.  {b)  9  Co.  127. 

issue 
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issue  male,  then  his  son.  Thomas  to  have  the  bouse ;  if       1824, 
Thomas  married,  having  a  male  issue  of  his  body  law-        — — ^ 

Mblush 

fuUy  begotten,  then  his  son  to  have  the  house  after  his        agamu 
decease ;  if  he  had  no  issue  male^  then  to  his  son  Richard 
in  like  manner,  totidem  verbis,  and  so  to  Daniel  to- 
tidem  verbis ;   and  then  he  added  this  clause,  *^  if  any 
of  his  sons  or  their  heirs  male,  issue  of  their  bodies, 
went  about  to  alien  or  mortgage  the  houses  then  the  next 
heir  to  enter."    It  was  resolved  that  an  estate  in  tail  male 
was  created  for  three  reasons,  first,  because  the  testator 
says,  <<  if  he  hath  no  issue  male,  his  next  son  to  have 
it,"  which  was  as  much  as  to  say,  ^^  if  William  dies  with* 
out  issue  male,''  which  words  were  sufficient  to  create 
an  estate  tail  in  him.     Secondly,  the  last  clause,  *^  if 
any  of  his  sons  or  their  heirs  male,  issue  of  their  bodies, 
go  about,"  &c.,  which  explains  the  fitst  words,  that  the 
male  shall  be  heir  and  take  by  descent.    Thirdly,  the 
thing  prohibited  proved  it ;  for  if  the  sons  only  took  an 
estate  for  life,  this  restraint  would  have  been  idle.    In 
Wyld  Vm  Lemis  (a),  the  testator  devised  to  his  wife  £/fza- 
beth  all  his  lands,  &c.  not  settled  in  jointure.     The  de- 
vise was  general ;  and  then  the  testator  said,  '<  if  it  shall 
happen  that  my  wife  shall  have  no  son  or  daughter  by 
me  begotten  on  the  body  of  the  said  Elizabeth^  and  for 
want  of  such  issue,  then  the  said  premises  to  return  to  my 
brother  John  tVyldy  if  he  shall  be  then  living,  and  his 
heirs  for  ever,  only  paying  to  his  two  brothers  {A.  and 
B.)  the  sum  of  1501.  within  one  year  after  the  decease 
of  the  said  Elizabeth ;"  and  it  was  held,  that  the  wife 
took  an  estate  tail ;  and  in  that  case  the  Lord  Chan- 
cellor observed,  that  the  inclination  to  avoid  the  ab- 

(a)  1^<^.432, 

surdity 
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1824.        surdity  of  excluding  the  grandchildren  hdd  been  th^ 

prin  'pal  reason  for  construing  words  of  the  singular 

against  uumber,  and  which  are  properly  descriptive  of  particu- 
lar persons  only,  in  a  collective  sense,  as  including  the 
descendants  of  the  first  taker.  Also  in  Robinson  v.  Ro- 
himon  {a\  the  devise  was  to  A.  B.  for  his  life  and  iio 
Idnger,  ahd  after  his  decease,  to  such  son  (is  he  shbuld 
have,  lawfully  to  be  begotten,  takiiig  the  name  of  Ro- 
binsoHj  and  in  default  of  such  issue,  then  to  the  testator's 
cousin  and  his  heirs  for  ever;  and  it  was  held  by  the 
Court  of  King's  Bench,  and  afterwards  in  the  House  of 
Lords,  that  A.  B.  took  an  estate  tail.  The  effect  of 
that  decision  was,  that  the  xVords  "  son  lawfully  to  be 
begotten,''  was  a  collective  term,  add  Included  all  the 
descendants  in  the  male  line.  It  therefore  described  all 
descendants  of  the  person  to  whom  the  gift  was  originally 
made.  If  the  word  son  be  nomen  coUectivum,  as  taking 
in  the  whole  class,  it  is  a  word  of  limitation,  and  not  a 
word  of  purchase,  {b)  These  authorities  shew  that  Miss 
MeUish  took  an  estate  in  tail  male,  since  otherwise  the 
gift  would  be  so  narrowed  as  to  produce  great  incon- 
veniences ;  for  if  she  took  merely  for  life,  her  husbahd 
would  be  excluded  from  all  benefit,  though  she  died  leav- 
ing a  son.  Aiid  if  she  died,  leaving  a  gtandson  only,  that 
grandson  would  be  excluded  by  a  daughter,  so  that  a 
daughter  would  take  in  exclusion  of  a  male  descended 
from  a  male,  and  WiUiam  MeUish  might  take  though 
there  was  a  grandson  at  the  death  of  Miss  Metlish,  be- 
cause no  son  was  living  when  that  event  took  place, 
while  the  intention  clearly  was,  that  if  there  should  be 

(a)  1  Burr,  53. 

(6)  Sec  Lord  Thurhw^s  renoning  in  Jones  r*  Morgan,  I  Bro.  CC  219. 
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a  male  descendant,  he  and  his  male  descendants  should        1 824. 
take  in  exclusion  of  a  daughter,  and  that  WiUiam  Mellisk       — — 

.  .  ,  Mkllish 

should  not  take  as  agamst  a  son  or  more  remote  male        againti 
descendant  of  Miss  Mellish^   or  the  eldest  of  two  or 
more  daughters,  if  there  should  be  several  daughters. 

Tindalj  contra.  The  fee  either  descended  to  Catherine 
Mellishj  or  it  was  devised  to  her  by  the  will  defeasible  in 
three  events ;  the  first  was,  if  she  married  and  had  a  son, 
it  was  then  to  go  to  that  son ;  secondly,  if  she  had  more 
than  one  daughter  and  no  son,  it  then  was  to  go  to  the 
eldest  daughter ;  and,  thirdly,  if  she  had  no  child  at  all, 
it  was  to  go  to  William  MeUish^  the  testator's  brother. 
These  are  executory  devises,  to  take  effect  according  to 
the  rules  applicable  to  that  subject ;  and  so  that  WiUiam 
MeUish  might  be  entitled  to  the  estate  in  fee.  It  may 
be  conceded,  that  at  the  present  time,  and  before  the 
happening  of  any  of  these  events,  the  fee  is  vested  by 
descent  in  Catherine  Mellish ;  for,  whether  the  bene- 
ficial interest  is  to  be  given  to  her  for  life^  with  contin- 
gent remainders  to  the  son,  daughter,  and  William  * 
Mellish^  in  succession,  or  whether  it  is  intended  to  be 
given  her  in  fee  with  executory  devises ;  in  either  case 
the  fee  is,  in  the  meantime,  in  Catherine  Mellish;  for  it 
is  a  general  rule,  that  where  a  remainder  of  inheritance 
is  limited  in  contingency  by  devise,  the  inheritance,  in 
the  meantime,  if  not  otherwise  disposed  of,  remains  in 
the  heirs  of  the  testator,  until  the  contingency  happens 
to  take  it  out  of  them.  Feame,  351.  Therefore,  if 
Catherine  Mellish  took  an  estate  for  life,  with  contingent 
remainders  to  her  son,  &c.,  the  fee  would  be  in  her 
until  the  contingency  happened.    The  question  will  be, 

whether 
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18i?4«  whether  the  testator  has  given  her  a  particular  eatatei 
.    'rr. —       different  from  the  fee  which  has  descended  to  her,  with 

against  contingent  reinaindersi  or  whether  the  limitations  to  the 
son,  daughter,  and  William  Mellish  are  executory  de^ 
vises  in  defeasance  of  the  fee  simple  which  has  come  to 
her  either  by  descent  or  by  the  devise.  Now  the  latter 
is  most  consistent  with  the  general  intention  expressed 
by  the  testator.  No  intention  is  manifested  by  him  to 
divide  the  fee  simple  into  particular  estates  and  remain- 
ders. It  is  not  given  to  her  for  life  or  in  tail,  but  the 
terms  used  are^  **  Hamels  is  to  go  to  Catherine  Mellish.^* 
That  implies  that  it  is  to  go  as  an  inheritance  at  law; 
that  the  whole  of  the  estate  and  not  a  part  of  it  is  to  go« 
The  very  circumstance  of  the  annuity  being  made  charge^ 
able  on  Catherine  MeUisA  immediately,  shews  that  that 
must  have  been  the  intention,  for  otherwise  she  might 
have  sustained  a  loss  by  reason  oP  the  annuity.  Com. 
Dig.  tit  Devise^  {N^)  4.  Lee  v.  Withers  (a),  Andrea)  v. 
SouthAotise  {b)  are  authorities  upon  this  point  Besides, 
it  appears  from  other  parts  of  the  will,  that  when  the 
testator  used  the  words  *  to  go,'  he  meant  the  entire 
interest  For  in  the  early  part  of  his  will  he  directs 
that  Catherine  Mellish  shall  have  the  disposal  of  the 
25,000/. ;  and  in  case  she  does  not  dispose  of  it,  it  is  to 
go  to  other  persons  in  certain  proportions  therein  men- 
tioned ;  and  it  appears  also,  from  the  preceding  part  of 
the  will,  when  he  used  the  word  "  HamelSf*  he  meant 
the  estate  of  inheritance  which  he  had  in  Hamels ,-  for 
in  estimating  the  value  of  all  his  property,  he  placed 
agwnst  the  word  "  Hamels"  the  figures  43,000/.  It  is 
clear,  ihercfore,  that  in  the  subsequent  part  of  the  will, 

(a)  Sit'  2\  Jonet,  107.  (6)  5  T,  J?.  292. 
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when  he  used  the  same  term  HamelSf  he  meant  that       IM4. 
entire  interest  in  Hamels  which  he  estimated  to  be  of     ,, 

MlLLUR 

the  value  of  4S»000/. ;  viz.  the  estate  of  inheritance,  ^agaimt 
The  testator  appears,  in  the  early  part  of  his  will,  to 
have  estimated  the  value  of  his  whole  property  at 
120,0002. ;  and  he  bequeaths  in  specific  legacies  nearly 
the  whole  of  the  40,0002.,  which  was  the  sum  that  re- 
mamed,  after  deducting  the  estimated  value  of  Hamels^ 
and  the  amount  of  the  money  settled  upon  his  marriage, 
from  the  entire  value  of  his  property.  It  is  clear,  that 
if  he  had  in  terms  devised  the  estate  in  Hamels,  or  all 
his  interest  in  Hamels,  that  would  have  carried  the  fee; 
and  if  it  can  be  shewn,  therefore^  that  by  the  word 
Hamels  he  meant  his  whole  interest  in  it,  then  the  whole 
of  that  interest  will  pass  as  well  as  if  he  had  used  the 
term.  Now,  although  where  the  will  leaves  it  in  doubt, 
whether  the  devise  is  to  operate  as  a  contingent  remain- 
der or  an  executory  devise,  the  court  will  construe  it  to 
be  a  contingent  remainder  i  yet  here,  the  question  is  not 
whether  contingent  remainders  shall  be  construed  as 
executory  devises,  but  whether  the  Court  will  give  Ca- 
therine  MeUish,  by  implication,  particular  estates,  for  the 
purpose  of  supporting  these  contingent  remainders,  the 
eifect  of  which  would  enable  her  to  defeat  the  testator's 
general  intention.  Now  there  is  no  case  which  goes  to 
that  extent.  In  Walier  v.  Drem  (a),  if  the  devise  to 
Richard  had  been  construed  an  executory  devise,  it 
would  have  been  after  general  failure  of  William^  issue, 
and  would  have  been  too  remote;  and  therefore  an  estate 
tail  was  given  to  the  eldest  son  by  implication.  The 
same  observation  applies  to  Wealthy  v.  BosviUe.  (i)  The 
fee,  tlierefore,  either  goes  to  Catherine  Mettish  by  descent, 

(«)  Cm.  Rep,  372i  (6)  Sep,  ien^yffarduftHS^. 

or 
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1824*  or  she  takes  it  by  purchase ;  and  it  is  immaterial  whether 
she  take  it  by  one  medium  or  the  other.  The  first 
event  by  which  the  fee  given  to  Caiherine  MeUish  is  to 
be  defeated,  is  in  case  she  marry  and  has  a  son.  Now 
the  estate  is  not  given  expressly  to  Catherine  MdUsk  for 
life,  which  would  have  been  done  if  it  had  been  intended 
that  she  should  take  that  estate  only ;  and  there  is  a 
material  distinction  between  the  devise  to  the  sou  and 
to  the  daughter.  The  latter  is  to  take  only  at  the  death 
of  her  mother  or  her  father,  which  shall  first  happen ; 
but  the  former  is  to  take  immediately ;  for  it  is  not  ne- 
cessary that  he  should  be  living  at  the  time  of  her 
death.  It  is  evident  that  the  testator  thought  that  he 
had  given  his  daughter  a  sufficient  provision  for  any  one 
female;  for  in  case  Catherine  MeUish  should  leave  only 
one  daughter,  he  gives  the  estate,  not  to  that  one  daugh- 
ter, but  to  William  MeUish.  Now  it  was  quite  as 
unreasonable  to  prefer  his  brother  to  his  one  grand- 
daughter as  to  prefer  bis  grandson  to  his  daughter 
Suppose  Caiherine  MeUish  married  early,  and  had  a  son, 
and  then  lived  to  the  age  of  eighty,  why  should  the 
grandson  wait  till  he  attained  the  age  of  fifty  or  sixty 
before  he  takes  and  not  take  immediately,  whilst  his 
mother  has  such  ample  provision.  {Bayley  J.  Suppose 
Caiherine  MeUish  had  had  a  son  who  lived  only  two 
days,  and  then  died,  and  then  that  she  had  another 
son  born,  would  that  son  take?  If  he  did  he  must 
take  as  a  purchaser,  for  he  could  not  derive  title  from 
the  first  son.]  That  is  a  very  nice  supposition,  and  not 
likely  to  have  occurred  to  the  testator.  The  testator  was 
contemplating  the  founding  of  a  family,  and  he  was  de- 
sirous to  have  a  male  relation  to  succeed  him,  and  he 
prefers  a  son  before  his  granddaughter  or  his  daughter. 
IBayleyJ.     Your  argument  would  have  tliis  effect: 

if 


Mbllish. 
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if  Catherine  MeUisft  had  ten  daughters,  and  each  of       1824. 
them  left  children,  but  died  before  the  mother,  theijr       

MlLLISH 

issue  would  not  take.]  If  she  has  more  than  one  agnmtf 
daughter,  at  her  own  or  her  husband's  death,  it  is  to  go 
to  the  eldest  daughter ;  but  if  none,  it  is  to  go  to  the 
testator's  brother.  The  testator  has  so  framed  the 
devise  that  the  children  would  take  the  personal  pro- 
perty, but  the  real  estate  goes  to  the  person  whom  he 
wished  to  represent  his  family.  {Bayley  J.  Suppose  the 
eldest  daughter  of  Catherine  Mellish  to  have  children, 
and  a  second,  third,  and  fourth  daughter,  and  that  the 
eldest  daughter,  in  the  lifetime  of  the  mother,  dies,  leav- 
ing children,  and  that  the  second  daughter,  in  the  life- 
time of  the  husband,  dies,  leaving  children,  and  that  at 
the  death  of  Catherine  Mellish  she  has  still  two  daugh- 
ters living,  who  would  take  the  estate?]  The  only  ques- 
tion is,  which  construction  most  nearly  satisfies  the  in^^ 
tention  of  the  testator.  As  to  son  being  nomen  coUec- 
tivum,  the  case  of  Wight  v.  Lee  is  distinguishable, 
because  there^  the  words  "  in  de&ult  of  issue"  were  in 
troduced.  The  same  observation  applies  to  Wharton  v. 
Gresham.  {a)  As  to  the  case  of  Charlton  v.  Craven^ 
there  were  the  words  "  severally  and  successively," 
which  distinguish  it  from  this  case.  In  Laoelcux  v. 
Lovelace  (i),  it  was  held  that  a  devise  to  one,  and  his 
eldest  issue  male,  passed  an  estate  for  life  only,  but  that  a 
devise  to  one  and  his  issue  generally  passed  an  estate 
tail,  (c)  [Bayley  J.  In  Perrons  case  {d)  it  is  said  that 
the  lands  mentioned  in  Lovelace  v.  Lcmelace  were  gavel- 
kind.] 

(a)  2  Bl  1083.  (6)  Cro*  Elix.  40. 

(c)  ndfmwn  on  Gavelkind,  57.  (rf)  Moore,  568. 

Preston 
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1824.  Preslon  in  reply.     The  heir  at  law  cannot  be  disin- 

herited, unless  there  be  words  in  the  particular  instru- 


agamu  Hient  to  pass  the  estate  from  him.  Nothing  can  be 
inferred  from  the  direction  that  the  mortgage  was  to  be 
paid  off.  William  Meltisk  was  liable^  and  directed  to  pay 
it  in  his  character  of  residuary  legatee;  and  the  annuity 
is  not  charged  on  the  real  estate,  and  therefore  would  be 
payable  out  of  the  personalty.  It  is  clear,  as  a  rule  of 
law,  that  the  gift  cannot  be  construed  as  an  executory 
devise  if  it  can  operate  in  any  other  mode.  Now  it  is 
said,  that  the  gift  is  to  Catherine  Mellish  in  fee,  defeasible 
in  three  events ;  but  if  that  be  the  effect  of  the  will, 
what  becomes  of  the  husband.  If  the  fee  be  determined 
by  the  executory  devise,  the  courtesy  will  fail  with  it,  and 
that  is  inconsistent  with  the  will ;  because  the  will  sup- 
poses that  the  husband  of  Catherine  Mellish  is  to  have 
some  interest,  in  the  event,  at  least,  of  there  not  being 
any  son ;  for  the  estate  is  to  go  to  the  eldest  daughter 
either  on  the  death  of  the  husband  or  of  the  mother. 
It  has  been  argued,  that  on  the  death  of  Catherine 
Mellish,  if  she  should  have  a  son,  a  son  would  take 
immediately.  A  daughter  could  take  only  if  there 
was  not  any  son,  and  if  there  were  several  daughters, 
the  eldest  daughter  could  take  only  a  life-interest  for 
want  of  words  of  inheritance.  If  Catherine  Mellish  had 
one  son  by  her  first  husband,  the  son,  if  he  took  the 
fee  immediately  on  his  birth,  would  become  the  first 
purchaser  and  an  ancestor;  and  if  he  died  without 
issue,  and  there  should  be  a  second  son  of  the  half 
blood,  that  son  could  not  take  because  the  fee  had  vested 
by  purchase  in  the  first  son  ;  so  that  if  the  fii*st 
son  died  without  issue,  leaving  a  sister  of  the  whole 
blood,  and  a  brother  of  the  half  blood,  it  is  clear  that 

the 
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the  second  son  of  Catherine  Mellish  would  be  excluded.        1 824. 
Suppose  again,  Catherine  Mellish  to  die  leaving  grand-      ^xIumh 
sons,  they  would  not  take  unless  she  herself  took  an      .^^°*'*** 
estate  in  tail  male.     Now,  could  it  have  been  the  in- 
tention of  the  testator  to  prefer  bis  brother,  if  there  were 
any  male  heirs  descended  from  his  daughter.      It  is 
absurd  to  suppose  that  the  descendants  of  Miss  Mdiidi 
are  to  be  excluded,  merely  because  there  might  not  be 
any  son  living  at  ber  death.     This  is  incompatible  with 
the  intention  of  the  testator,  and  the  scope  of  his  will; 
were  several  daughters  to  exist,  and  all  the  daughters 
to  die  during  yivss  MeUisK%  life-time, '  but  to  Iiavc  left 
issue,  could  it  be  reasonably  concluded  that  that  issue 
of  the  eldest  daughter  could  not  take  any  benefit?    The 
testator's  intention  clearly  was,  to  prefer  all. the  de- 
scendants of  his  eldest  grandaughter  to  William  Mellish. 
He  otherwise  would  not  have  introduced  words  shewing 
a  preference  of  the  eldest  female  as  an  heiress  before  his 
brother.      Btfield's  case  was  the  earliest  decision  on 
which  the  word   **  son"  was  construed  as  a  collective 
term. 

Bayley  J.  It  may  be  collected  from  the  authdrities, 
that  if  the  word  son  be  uaed  not  as  a  designatio  personam, 
butVith  a  view  to  the  whole  class,  or  as  comprising  the 
whole  of  the  male  descendants  severally  and  successively, 
then  it  is  the  manifest  intention  of  the  testator  to  give 
an  estate  tail ;  and  it  is  equally  clear,  that  words  arc 
not  to  operate  by  way  of  executory  devise,  which 
are,  capable  of  operating  in  any  other  way.  In  this 
case  the  wprds  are,  *^  Hamels  to  go  to  my  daughter 
Catherine  Mellish  as  follows,  viz.  in  case  she.marry  and 
has  a  son,  then  it  is  to  go  to  that  son*"    Now,  if  the 

Voi«  11.  N  n  word 
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1824*  word  son  be  used  as  a  nomen  coli^tivum,  it  would  give 
'  ,,  to  Catherine  MeUish  an  estate  to  continue  so  long  as 

againit  there  should  be  any  male  descendants  of  Catherine 
MeUish^  and  that  would  be  an  estate  in  tail  male.  I 
cannot  find  in  the  subsequent  part  of  this  will,  any 
thing  inconsistent  with  the  construction  that  ought  to  be 
put  upon  it  if  it  had  stopped  here.  We  shall  not,  how- 
ever, give  our  decision  at  present. 

HoLROYD  J.  It  appears  to  me  that  the  word  son  in 
this  will,  should  be  read  any  son.  In  the  first  place,  the 
estate  is  to  go  to  the  daughter  in  a  particular  mode;  for 
it  is  to  go  to  his  daughter  ^^  as  follows,"  and  he  then  de- 
scribes the  mode  in  which  it  is  to  go,  that  is,  that  a  son 
should  have  it  if  Catherine  MeUish  marry  and  have  a 
son;  and  he  is  then  describing  in  what  way  the  daughter 
shall  have  it,  and  supposing  her  son  be  to  have  the 
estate^  he  could  only  take  it  in  that  case  by  descent, 
unless  the  will  operated  as  a  gift  to  the  daughter,  and  not 
only  to  the  daughter,  but  subsequently  as  a  gift  to  that 
son  and  another  son,  so  as  to  be  doing  away  with  the 
life  estate  of  the  daughter.  The  words  are,  *<  in  case  she 
marry  and  has  a  son,  to  go  to  that  son ;  in  case  she  has 
more  than  one  daughter  at  her  or  her  husband's  death,  to 
go  to  the  eldest  daughter.  Now,  if  the  word  son  be  jcon- 
strued  to  mean  not  an  immediate  descendant,  but  any 
son,  whether  immediate  or  remote,  such  as  a  grandson, 
then  all  diflBculty  seems  to  be  removed ;  for,  according 
to  that  construction,  the  limitation  over  to  the  eldest 
daughter  would  not  take  effect,  even  although  the  im- 
mediate son  were  dead,  if  there  were  a  grandson  living, 
or  a  great  grandson,  so  that  the  male  descendants  of 
his  daughter  would  not  be  excluded;  but  if  the  word 

son 
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son  be  confined  to  the  immediate  son,  the  consequence  1824. 

would  be,  that  if  that  son  died  leaving  sous,  the  estate  jj[]^^ 

would-go  over  to  the  daughters.  .  tJ^'^ 

The  following  certificate  was  afterwards  sent. 

This  case  has  been  argued  before  us,  and  we  are  of 
opinion,  that  Catherine  MeUish  took  an  estate  in  tail 
male  with  a  reversion  in  fee,  subject  to  other  estates 
created  by  this  will. 

J.  Batley. 

G«  S.  HoLROYD* 

W.  D.  Best. 
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CASES 

ARGUED  AND  DETERMINED  1824. 


a 


Court  of  KING'S  BENCH 


Hilary  Term. 

In  the  Fourth  and  Ilfth  Yean  of  the  Reign  of 
GxoBax  IV. 


MEMORANDA. 

IN  the  coune  of  the  vacation  Sir  Bobert  DaBas^ 
Knight^  resigned  the  oflSoe  of  Chief  Justice  of  the 
Clommon  Pleas,  and  was  succeeded  by  Sir  Bobert  G^ 
Jbrdf  Knight,  his  Majesty's  Attorney-General,  who  was 
called  to  the  degree  of  Serjeant  at  Law.  The  motto  on 
his  rings  was  **  Secundis  Laboribus.''  He  took  his  seat 
on  the  bench  on  the  first  day  of  this  term,  and  was 
soon  afterwards  raised  to  the  dignity  of  a  peer  of  the 
realm,  by  the  title  of  Baron  G^ffbrdf  of  Si.  Leonard^  in 
the  county  of  Devon. 

In  the  course  of  last  term  Sir  Bkhard  Bichards^ 

Knight,  the  Lord  Chief  Qaron  of  the  Court  of  Est^^ 

Nn  S  quer. 
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1824.  quer,  died  at  bis  bouse  in  Ormofid'Street.  He  was  sue- 
-"^  ceeded'  by  William  Alexander^  Esquire,  one  of  tbe 
Masters  in  Ohanceryi  who  was  called  to  tbe  degree  of 
Sexjeant  at  Law,  and  gave  rings,  witb  tbe  motto 
*<  Secundis  Luboribus,"  and  t09k  bis  secit  upon  tbe 
bencb  on  tbe  first  day  of  tbis  term. 

Sir  John  Singleton  Copbe^  his  Majesty's  Solicitor- 
General,  was  appointed  to  the  office  of  Attorney-Ge- 
neral. 

Charles  WeihereUj  of  the  Inner  Temple^  Esquire,  was 
appointed  to  that  of  Solicitor-General. 

In  tbe  course  of  tbis  tef  m.  Sir  John  Simeonj  one  of 
tbe  Masters  in  Chancery,  died,  and  William  Wingjteld^ 
Esquire,  one  of  bis  Majesty's  counsel  learned  in  the 
law,  and  James  Farrer,  ofLincoln^s  Inn^  Esquire,  were 
appointed  to  tbe  vacant  offices  of  Masters  in  Chancery. 


^^J2^  sad.  King  agwut  Williams. 

]Kpfe«**  £)EBT  on  simple  cbntract.    Defendant  pleaded  nil 
fcSint*  ^*6d  ^^^  P^  l^gem  \  and  the  Master  having  appointed 

Ids  Uw,  the       a -day  fcnr  the  deftmdant  to  come  into  coart  with  his 

Court  refused  * 

to  Msign  the        COBipurgStCMl^ 

number  of 

coinpurgfttofB 

should  come  to  LongJow  applied  to  the  Court  to  assign  the  itUmbef 
perfect  iB  Uir.  ^f  ^ompnygatof s^  with  whotn  tbe  defendant  should  come 
to  perfect  hia  law*  The  bookfc  leave  it  doubifiri  whether 
six  or  eleven  ore  necessary.  In  les  termes  de  la  ley, 
p.  442.  (which  book  is  ascribed  to  Basially  by  the  pre- 
face to  10  Co^  and  is  there  metitiofied  as  a  woi^k  of  high 
estkmlioti)  ia  thifi  passage  s  <*  Mes  quant  tin  gagera  son 
ley^  U  amesncra  ovesque  lai  6/8,  or  12  de  ses  vicines 

come 
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come  le  court  lui  assignera  dc  jurer  ovesque  lui."  [Bay-  1844. 
lej/  J.  Is  it  not  said  in  Blackston^s  Com.  that  eleven  are 
necessary?  {a)]  It  is,  but  his  opinion  is  founded  on  Co.  ag^anu 
LiL  295.  and  2  Inst.  45..«  Bnd  the  authorities  there  cited, 
viz.  Fleta^  b.  2.  c  63.,  and  SS  /f.  6.  8.  do  n^t  support 
the  position.  In  Fleta  it  is  stated,  that  the  number  of 
compurgators  shall  depend  upon  the  number  of  the 
secta,  produced  by  the  plaintiff;  that  is  to  say,  if  the 
secta  consist  of  two,  the  compurgators  shall  be  four,  and 
so  on,  the  compurgators  being  double  the  number  of  the 
secta,  until  the  secta  shall  amount  to  six,  when  it  will 
not  be  necessary  for  the  compurgators  to  be  double  their 
number ;  but  eleven  will  be  sufficient ;  and  the  assertion 
in  the  Year-book  before  mentioned)  that  the  tenant  shall 
make  his  law  de  duodecima  mann,  that  is  to  say^,  eleven 
and  himself,  is  merely  by  counsel  in  argument  In  ah 
anonymous  case,  in  2  Ventr.(b)  it  is  staled  that  l^ess 
that  eleven  compurgators  will  do.  In  Sh/Ws  Practical 
Register^  p.  572.,  it  is  said  of  wager  of  law,  "  He  khat !« 
to  do  it,  must  do  it  duodena  manu,  viz.  he  must  bring 
six  compurgators  with  him,  the  defendant  then  swears 
de  fidelitate,  the  compurgators  de  credulitate.''  This 
species  of  defence  is  not  often  heard  of  now  5  but  in 
Barry  y.Itoiinson{e)  the  court  denied  tliat  a  wager  of 
\hw  would  ilow  be  disallowed* 

Abbott  C.  J.  The  Court  will  not  give  the  defendant 
any  assistance  in  this  matter.  He  must  bring  such  num-- 
ber  of  compurgators  as  he  shall  be  advised  are  sufficient. 
If  the  plaintiff  is  not  satisfied  with  the  number  brou|^^ 

(a)  Vol.  lii.  049.  (6)  171.  (c)  1  IT.  H.  S97. 

N  h  4  ,  the 
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the  objection  will  be  open  to  hira,  and  then  the  Court 
will  hear  both  sides. 
agttinsi  Rule  refused. 


Willi  A  Ml. 


The  defendant  prepared  to  bring  eleven  compurgators, 
but  the  plaintiff  abandoned  the  action. 


fTedntuthy,  Hawbs  and  Another  against  Watson  and 

January  2Bih.  AnOthcr. 

^.,byconti«ct,  ^ROVER  for  a  quantity  of  tallow.     Plea,  not  guilty. 

quanUty  of  tid-         Jit  the.  trial  before  Abboti  C.  J.,  at  the  London  sit- 
low,  then  lying 
at  a  wharf,  at  BO  tings  t&tt  Michaeliiia$  term,  the  following  facts  were 

and  on  Uie      '  proved  for  the  plaintiffs.     The  plaintiffs,  on  the  25th 

rwrittenSdw   September^  182S,  purchased  by  contract,  of  Messrs.  Mo- 

U^^l^h,  ^M)  and  Belk  300  casks  of  tallow,  at  405.  per  cwt.    On 

fcr  Md  ro^     the  27th  September^  in  part  execution  of  their  contract, 

house  the  same.  Soberly  9xA  Bell  sent  to  the  plaintiffs  the  following 

teredintoa       transfer    note,    signed    by  the  defendants,  who  were 

contract  to  tdl 

taUow  to  c,  wharfingers.  "  Messrs.  J.  and  B.  Hawes,  we  have  this 
the  wharfingers  day  transferred  to  your  account,  (by  virtue  of  an  order 
written  1^-      f^om  Me&sTS.  Moberly  ond  Bell)  100  casks  tallow,  ex 


a 


STtSfSS**  JMiiri/&,  with  charges  from  October  lOth,  1823.  H.  and 
t^^T  ^'  ^^  ^'^^•"  ^^^^  plaintiffs  then  gave  Mdferly  and 
account  of  c,    jjgH  their  acceptance  for  2880/.,  the  price  of  the  tal- 

and  that  C.  was  *^  ^  ^ 

to  be  liable  to    low,  which  was  duly  paid,  and   afterwards  sold  21 

chai^ges  from  a 

given  date.  casks  of  this  tallow,  which  the  defendants  delivered, 
ped  payment,  pursuant  to  their  order.  Moberfy  and  Bell  stopped  ^hy" 
toiS^whul?-  nient  on  the  lith  October^  and  on  the  14th  the  defend- 

gers  not  to  de- 
liver the  tallow 

to  ^.'s  Older ;  Held»  in  an  action  of  trover  by  C  against  the  wharfingers,  that  after  their 
acknowledgment,  they  held  the  tallow  as  the  agents  of  C.,  and  that  they  could  not  there- 
foie  set  up  as  a  defence  a  right  in  A*  to  stop  it  in  transitu. 

ants 
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ants  received  notice  from  Baikes  and  Co.,  the  original 
vendors  of  the  tallow,  not  to  deliver  the  remaining  casks 
to  Moberly  and  BeU^  or  their  order ;  and  the  defendants, 
in  consequence,  refused  to  deliver  the  remainder  of  the 
tallow  to  the  plaintifis,  upon  their  demanding  the  same. 
On  the  part  of  the  defendants  it  was  proved,  that  Jib- 
berly  and  BeU^  on  the  26th  September^  had  purchased  of 
Baikes  and  Co.  100  casks  of  tallow  (the  same  that 
were  afterwards  sold  to  the  plaintifis)  landed  out  of  the 
Matilda i  lying  at  Watson's  wharf,  at  21.  Is.  per  cwt.,  to 
be  paid  for  in  money,  allowing  2^  per  cent,  discount,  and 
fourteen  days  for  delivery ;  and  on  the  same  day  Raikes 
and  Co.  gave  a  written  order  upon  the  defendants  to 
weigh,  deliver,  transfer,  or  rehouse  the  tallow.    Moberly 
and  Bell  bad    not   paid  for  the  same,   nor  bad  it 
been  weired  subsequently  to  this  order.     Upon  these 
iacts  it  was  contended  at  the  trial,  on  the  part  of  the 
defendants,  that  they  were  not  bound  to  deliver  to  the 
plaintiffs  the  remaining  79  casks  of  tallow,  inasmuch  as 
Baikes  and  Co.  bad,  as  between  them  and  Mcberly  and 
Bell  a  right  to  stop  them  in  transitu,  the  delivery  to 
Mcberly  and  Bell  not  being  perfect,   inasmuch  ns  the 
tallow  had  not  been  weighed.     The  Lord  Chief  Justice, 
however,  was  of  opinion,  that  whatever  the  question 
might  be  as  between  buyer  and  seller,  the  defendants 
having,  by  their  note  of  the  27th  September^  acknow- 
ledged  that   they  held  the  tallow  on  account  of  the 
plaintiffs,  could  not  now  dispute  their  title;  and  the 
plaintiffs  had  a  verdict. 


1824. 

Hawks 

Watsuv. 


The  AUomey-General  now  moved  for  a  new  triaj, 
upon  the  ground  taken  at  the  trial.  Hanson  v.  Meyer  (d| 

(a)  6£(Uf«6H. 


18 


Watson. 
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18^4.        is  an  authority  to  shew,  that  the  absolute  property  in 
"        the  tallow  would  not  vest  in  Moherly  and  Bell^  the  first 

Hawu 

agaibut  vendce,  until  it  was  weighed.  The  contract  in  that 
case  was  in  terms  similar  to  the  contract  made  be- 
tween the  original  vendors  and  Moherly  and  Bell,  The 
weighing  rtiust  precede  the  delivery,  in  order  that  the 
price  may  be  ascertained.  In  that  case,  too.  part  of 
the  goods  had  been  weighed  and  delivered,  yet  it  was 
held,  that  the  vendor  might,  retain  the  remainder,  which 
continued  unweighed  in  his  possession ;  and  Shepleif  v. 
Davis  {a)  is  also  an  authority  to  the  same  effect. 

Abbott  C.  J.  The  plaintiffs,  in  this  case,  paid  their 
money  upon  the  faith  of  the  transfer  note,  signed  by  the 
defendants,  by  which  they  acknowledged  that  they  held 
the  tallow  as  their  agents.  If  we  were  now  to  hold, 
that,  notwithstanding  that  acknowledgment  and  that 
payment,  the  plaintifis  are  hot  entitled  to  recover,  we 
should  enable  the  defendants  to  cause  an  innocent  man 
to  lose  his  money.  To  hold  that  the  doctrine  of  stop- 
page in  transitu  applied  to  such  a  case  as  the  present, 
would  have  the  effect  of  putting  an  end  to  a  very  large 
portion  of  the  commerce  of  the  city  oi  London. 

BayleyJ.  Thisappearstome  very  different  from  the 
ordinary  case  of  vendor  dnd  vendee.  In  such  cases,  justice 
requires  that  the  vendee  shall  not  have  the  goods  unless 
he  pays  the  price.  If  he  cannot  pay  'the  price,  the 
vendor  ought  to  have  his  goods  back ;  but  if  the  question  • 
arises,  not  between  the  original  vendor  and  the  original 
vendee,  but  between  the  original  vendor  and  a  pur- 
chaser from   the  vendee,  that  purchaser  having  paid 

(a)  5  TataU.  617. 

the 
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the  (till  price  for  the  goods,  what  is  the  honesty  and        1824. 


Hawks 


justice  and  equity  of  the  case  ?  Surely,  that  the  vendee, 

who  has  paid  the  price,  shall  be  entitled  to  the  possession        afointt 

of  the  goods.     I  am   of  opinion,   that  when  Messrs. 

Raises  and  Co.  signed  the  order  to  transfer,  weigh,  and 

deliver,  that,  according  to  the  settled  course  and  usage 

of  trade,  enabled  Mcherly  and  Bell  to  sell  the  goods 

again.     There  are  many  cases  in  which  it  has   been 

held,  thftt  if  the  first  vendor  does  any  thing  which  can 

be  considered  as  sanctioning  the  sale  by  his  vendee,  that 

destroys  all  right  of  the  former  to  stop   in  transitu. 

Staveld  V.  HagAes^  (a)    Harman  v.  Anderson.  (J) 

HoLROYD  J.  I  think  that  the  note  given  by  the  de- 
fendants makes  an  end  of  the  present  question.  When 
that  note  was  given,  the  tallow  became  the  property 
of  the  plaintiffs,  and  is  to  be  Considered  from  that  time 
as  kept  by  th^  defendants  as  the  dgents  of  the  plaintiffs, 
and  the  latter  were  to  be  liable  from  the  1 0th  October  for 
all  charges.  This  case  is  very  different  from  that  of 
Hanson  v.  Meyer.  There,  there  was  a  sale  of  all  the 
vendor's  starch,  (the  quantity  not  being  ascertained,)  at 
6/.  pet*  cwt.  The  order  was  to  weigh  and  deliver  all  the 
vendor's  starch,  and  a  part  having  been  weighed  and 
delivered,  but  not  the  residue,  the  main  question  before 
the  Court  was,  whether  the  weighing  and  delivery  of 
part  did  or  did  not  in  point  of  law  operate  as  a  transfer 
of  the  property  as  to  the  whole.  The  Court  held, 
rightly,  that  it  did  not,  because  there  the  price  of  the 
whole  which  was  to  be  paid  for  by  bills  could  not 
be  ascertained  before  it  was  weighed.  The  delivery 
of  part,   therefore,  was  not  a  delivery  of  the  whole, 

(a)  14  JSiMf,  308.;  {h)  2  Camjib,  84J. 

but 
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1&24.       but  the  order  was  complied  with  only  as  to  the  part 
„  which  was  weighed  and  delivered,  and  the  prc^rty  in 

against  the  residue  remained  unchanged  until  something  further 
was  done.  It  was  not  a  delivery  of  part  for  the  wholes 
and  therefore  it  did  not  operate  in  law  as  a  delivery  of 
the  whole  so  as  to  divest  the  vendor  of  his  right  to  stop 
in  transitu;  but  here,  the  wharfingers  upon  the  receipt 
of  the  order  directing  them  to  weigh  and  deliver,  sent  an 
acknowledgment  that  they,  the  wharfingers,  had  trans- 
ferred the  goods  to  the  vendees,  and  that  they  would 
be  considered  as  subject  to  charges  from  a  certain 
period.  I  think,  therefore^  that  the  wharfinger  then 
held  the  tallow  as  the  goods  of  the  plaintiffi  and  as  their 
agents,  although  there  was  not  any  actual  weighing  of 
them ;  and  that  the  plaintifis  were  then  in  possession  by 
the  defendants  as  their  agents,  they  having  acknowledged 
themselves  as  such  by  their  note.  For  these  reasons  I 
am  of  opinion  that  the  plaintiffi  are  entitled  to  ro- 
cover. 

Best  J.  I  hm  also  of  opinion,  that  the  acknowledge 
ment  which  has  been  given  in  evidence  puts  an  end  to 
all  question  in  this  case.  The  very  point  has  already 
been  decided  in  the  case  of  Harman  v.  Anderson,  (a) 
There  the  wharfinger  had  transferred  the  goods  to  the 
name  of  the  vendee^  and  actually  debited  him  with  ware- 
house rent,  but  he  having  become  insolvent,  the  sellers 
gave  notice  to  the  wharfingers  to  retain  the  goods ;  and 
upon  an  action  of  trover  being  brought  against  the 
wharfingers  by  the  assignees  of  the  vendee,  it  was  coi>- 
tended  that  the  sellers'  right  to  stop  in  transitu  cour 

(o)  2Campb.2iS% 

timied^ 
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tinued ;  bat  Lord  EOenbarough  said,  <<  that  the  goods  1824. 
having  b^n  transferred  into  the  name  of  the  purchaser, 
it  would  shake  the  best  established  principles,  still  to  ogamit 
allow  a  stoppage  in  transitu.  From  that  moment  the 
defendants  became  trustees  for  the  purchaser,  and  there 
was  an  executed  delivery,  as  much  as  if  the  goods  had 
been  delivered  into  his  own  hands.  The  payment  of 
rent  in  these  cases  is  a  circumstance  to  shew  on  whose 
account  the  goods  are  hdd ;  but  it  is  immaterial  here ; 
the  transfer  in  the  books  being  of  itself  decisive."  In 
the  ensumg  term,  the  then  Attomey-Greneral  (after- 
wards Lord  C.  J.  Gibbs)  expressed  his  acquiescence  in 
the  decision  at  Nisi  Prius.  In  that  case,  indeed,  it  does 
not  appear  that,  in  order  to  ascertain  the  pricey  it  was 
necessary  to  weigh  the  goods,  but  in  a  subsequent  case 
of  SUmard  v.  Dunkin  (a),  it  was  expressly  held  by  Lord 
EUenboroughf  that  a  warehouseman,  who,  on  receiving 
an  order  from  the  seller  of  malt,  to  hold  it  on  account 
of  the  purchaser,  gave  a  written  acknowledgment  that 
^he  so  held  it,  could  not  set  up  as  a  defence  for  not  de- 
livering it  to  the  purchaser,  that  by  the  usage  of  trade, 
the  property  in  malt  sold  was  not  transferred  till  it  was 
re-measuredf  and  that  before  the  malt  in  question  was 
remeasured,  the  seller  became  bankrupt ;  and  there 
Lord  EUenbarough  says,  <<  whatever  the  rule  may  be 
between  the  buyer  and  seller,  it  is  clear  the  defend- 
ants cannot  say  to  the  plaintifi^  *  the  malt  is  not  yours,' 
after  acknowledging  to  hold  it  on  his  account  By  so 
doing,  they  attorned  to  him."  It  appears  to  me  too, 
that  if  we  consider  the  principle  upon  which  the  right 
of  stoppage  in  transitu  is  founded^  it  cannot  extend  to 

(a)  2Camj^$ii^ 

such 
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1824.       such  a  case  as  the  present.     The  vendee  has  the  legal 
r!  right  to  the  goods  the  moment  the  contract  is  executed, 


agai$ui 
Wation. 


but  there  still  exists  in  the  vendor  an  eotitable  right  to 
stop  them  in  transitu,  which  he  may  exercise  at  any 
time  before  the  goods  get  actually  into  the  possession 
of  the  vendee,  provided  the  exercise  of  that  right  does 
not  interfere  with  the  rights  of  third  persons.  Now  it 
appears  to  me  impossible,  that  it  can  be  exercised  in 
this  case  without  disturbing  the  rights  of  third  persons, 
for  the  property  has  not  only  been  transferred  to  the 
purchaser  in  the  books  of  the  wharfingers,  but  there 
has  been  an  acknowledgment  by  them,  tliat  they  hold 
it  for  the  purchaser,  who  has  paid  the  price  of  it.  It 
has  been  said  that  there  has  been  no  change  of  pro- 
perty. If  there  has  not,  I  do  not  see  how  there  can 
be  any  until  the  tallow  is  actually  melted  down  and 
converted  into  candies.  If  the  argument  on  the  part 
of  the  defendants  be  valid,  the  vendor,  if  he  is  not 
fully  paid,  has  a  right  if  the  goods  are  not  weighed,  to 
stop  in  transitu,  even  though  they  have  passed  through 
the  hands  of  a  hundred  different  purchasers  and  been 
paid  for  by  all  except  the  first.  It  appears  to  me,  that 
we  should  disturb  an  established  principle  if  we  held  that 
this  could  be  done  in  such  a  case  as  the  present  I  think 
the  right  of  stoppage  in  transitu  is  an  equitable  right  to 
be  exercised  by  the  vendor,  only  when  it  can  be  done 
without  disturbing  the  rights  of  third  persons,  (a)  Here, 
that  cannot  be  done^  and  therefore  I  think  that  Raikes 
and  Co.  had  not  any  right  to  stop  in  transitu,  and  that 
the  plaintifis  are  therefore  entitled  to  recover. 

»  Rule  discharged. 

(a)  See  Cummng  v.  Browh  ^EtOt^SOe. 
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Jee,  Clerk,  against  Thurlow, 

I^EBT  on  an  indratur^  made  between  defendant  of  By  deed  of 

the  first  part,  his  wife  of  the  second  part,  and  plain-  tween  husband' 

tiff,  a  trustee  for  thewife,  of  the  third  part,  whereby,  (af-  2';Srin7'" 

ter  reciting  that  certain  differences  had  then  lately  arisen  ^JJi^f^*"* 

and  taken  place  between  defendant  and  his  wife,  and  that  H''^*^'?"'-, 

*-  band  and  wile 

they  had  mutually  acrreed  to  live  separate  and  apart,)  h*<l  "greed  to 

,  ,  live  aeparate, 

defendant  covenanted  to  pay  his  wife,  during  so  much  the  husband 

.  coYenanttd  to 

of  her  natural  life  as  he  should  live,  an  annuity  of  80/.  pay  an  annuity 
a  year.  Breach,  non-payment  of  one  quarter's  annuity,  dunng  lomuch 
Plea  first,  craved  oyer  of  the  deed,  whereby  it  appeared  heXmidUre 
that  defendant  covenanted  not  to  sue  his  wife  for  resti-  JjJ^^^^ 
tution  of  conjugal  rights,  and  that  she  agreed  to  accept  1?^^^^*^* 
the  said  annuity  for  her  support,  to  leave  their  children  tiiewife'sdebts, 
under  the  sole  control  of  defendant,  without  any  inter-  should  reisaie 

all  claim  of 

ference  by  her,  and  that  if  defendant  paid  any  debts  for  jointure,  dower, 
her,  he  should  be  at  liberty  to  deduct  the  amount  out  Held,  that  this 
of  the  annuity.     And  plainti£^  on  behalf  of  the  wife,  ^^^  binding^ 
covenanted  that  she  should  release  and  give  up  all  claim  Jy  th^h*usb!lS 
of  jointure,  dower,  or  thirds,  and  that  he  would  indein-  iJ^lkTih*^* 
nify  defendant  airainst  all  her  debts.      The  plea  then  Eccl«if«ti"i 

^  ^>  *^  Court  for  resti- 

averred,  that  after  the  making  of  the  indenture,  the  wife  tution  of  con- 

,  j**?*^  rights, 

instituted,  in  the  Consistory  Court  of  the  Lord  Bishop  and  that  he  put 
oi  London,  a  cause  against  defendant  for  the  restitution  and  exhibits,  ° 
of  conjugal  rights;  in  which  cause  defendant  caused  to  with^SultCTy, 
be  given  in,  and  admitted  an  allegation  and  exhibits,  ^  of  di^^ 
charging  his  wife  with  certain  acts  of  adultery ;  and  that  J^*°^J  ^"^ 

cause  pro- 
nouncedy  was  not  a  laficaent  answer  to  sa  sctian  hy  tlia  truffee  for  arrean  of  the  annuity, 

such 
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1824.       Aich  proceedings  were  thereupon  bad  in  the  Consistory 

,  Court  in  the  said  cause,  that  by  a  decree  of  that  court, 

agamti       made  in  the  said  cause,  defendant  and  his  wife  were 

divorced  from  bed  and  board;  and  concluded  with  a 

i^rification.    Demurrer  and  joinder. 

Ckithf^  in  support  of  the  demurrer*  The  plea  in  this 
case  is  certainly  bad.  In  the  first  place,  the  covenant 
is  absolute  to  pay  during  the  life  of  the  defendant,  and 
is  not  qualified  to  pay,  only  so  long  as  the  parties  should 
live  separate,  or  as  long  as  the  wife  should  continue 
chaste.  It  will  perhaps  be  urged  that  this  is  analogous 
to  a  demand  of  dower,  which  is  forfeited  by  adultery, 
and  that  this  action  is  barred  by  the  decree  of  the  Ec- 
clesiastical Court.  But  dower  is,  under  such  circum- 
stances, forfeited  by  the  express  words  of  an  act  of 
parliament,  (a)  Nor  can  the  decree  alluded  to  be  well 
pleaded  as  a  bar  in  this  cour):.  In  Sidney  v.  Sidney  (i), 
it  was  held  that  adultery  was  no  bar  to  a  claim  of  the 
specific  performance  of  marriage  articles ;  and  in  Field 
V.  Serres  (c),  the  court  of  C.  P.  refused  to  allow  the  de- 
fendant, in  such  an  action  as  the  present,  to  withdraw 
the  general  issue  and  plead  the  adultery  of  the  wife^ 
because  it  would  not  be  an  answer  to  the  action.  The 
principal  question  is,  whether  such  deeds  as  the  present 
can  be  in  any  event  supported.  With  the  exception  of 
Titley  V.  Durand  {d\  there  is  no  case  upon  which  an 
argument  against  them  can  be  founded ;  and  although 
the  present  Lord  Chancellor,  in  SU  John  v.  5^.  J(An  {e\ 
has  said  that,  if  it  were  res  Integra,  the  question  would 

(a)  Wettm.  9.  e.  84.  (6)  J  P.  W.  269. 

(c)  1 JV.  Btp.  121.  (d)  7  Ttice,  577. 

(<)  U  Tfi.  526. 

be 
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be  worthy  of  great  consideration,  yet  he  has  upheld  the        |824. 
former  decisions.     Such  were  Lard  Rodney  v.  Chamr         Jm 

agaitiit 

bers  {a)  and  Guth  v.  GtUh.  (J)     In  Worrall  v.  Jacob  (c),      THuaww, 

Sir  W.  Grants  then  Master  of  the  Rolls,  treated  it  as 

settled  law,  that  such  deeds  were  valid ;  and  in  Stuart  v. 

Kirkwall {d)  effect  was  given  to  such  an  arrangement; 

for  it  was  there  held  that  a  married  woman,  separated 

from  her  husband,  and  having  a  separate  maintenance^ 

might  render  that  liable  by  accepting  a  bill  of  exchange. 

The  reasons  for  the  judgment  in  Titley  v.  Durand  do 

not  appear ;  but  that  case  is  essentially  different  from 

the  present,  inasmuch  as  the  deed  provided  for  the 

future  separation  of  the  husband  and  wife,  at  the  mere 

discretion  of  the  latter,  without  requiring  the  consent 

or  approbation  of  trustees,  as  in  Lord  Bodney  v.  Cham^ 

bers. 

PattesoHy  contra.  The  plea  is  a  su£Scient  answer  to 
the  action.  By  the  deed,  as  set  out  on  oyer,  it  appears 
that  the  defendant  covenanted  not  to  sue  his  wife  for 
restitution  of  conjugal  rights.  It  is  true,  that  the  wife 
did  not  expressly  enter  into  any  such  covenant;  but  her 
covenant  to  leave  the  children  under  his  sole  manage- 
ment is  in  effect  the  same,  for  she  cannot  sue  for  resti- 
tution of  conjugal  rights  without  breaking  that  covenant. 
She,  therefore^  by  proceeding  in  the  Ecclesiastical  Court, 
took  the  first  step  towards  destroying  the  deed.  This 
must  be  considered  as  an  action  by  the  wife ;  any  matter 
of  defence  against  the  cestui  que  trust  is  also  a  defence 
against  the  trustee.     Had  the  wife  succeeded  in  that 

(a)  2  JBaif,  283.  (W  3  Br.  C.  C  614. 

(c)  3  Mer.  25«.  (rf)  3  Afarfrf.  387. 

Vol.  II.  O  o  suit, 


TauKuiw. 
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1824.  suit,  the  deed  would  have  been  vacated ;  and  she  would 
""■^  have  succeeded  but  for  the  allegation  of  adultery  there 
agaimt  set  up  as  a  defence.  Now  it  would  be  somewhat  sin- 
gular if  the  situation  of  the  wife  were  to  be  better  in  this 
court,  on  account  of  a  charge  of  adultery  having  been 
proved  against  her  in  another.  That  a  deed  of  separ- 
ation is  at  an  end  if  the  parties  come  together  again,  Is 
proved  by  Bateman  v.  B^ss  (a),  SL  John  v.  St  John  (4), 
and  Fletcher  v.  Fletcher,  [c)  Gawden  v.  Ih^aper  (rf),  which 
at  first  sight  appears  to  warrant  a  different  opinion, 
turned  entirely  upon  the  pleadings.  [Bayley  J.  Nothing 
appears  on  the  record  which  can  warrant  this  Court  in 
saying  that  adultery  has  been  committed.  The  ecclesi- 
astical courts  proceed  upon  evidence  of  which  we  cannot 
take  notice.]  It  has  certainly  been  held,  that  adultery 
would  not  be  a  good  plea  to  such  an  action  as  the  pre- 
sent, but  this  plea  goes  further,'  and  shews  a  judgment 
on  the  point  by  a  court  of  competent  jurisdiction.  But, 
whether  the  plea  be  good  or  bad,  the  action  cannot  be 
maintained,  for  the  deed  itself  is  illegal  and  void.  Se- 
veral cases  have  been  cited,  in  which  the  validity  of 
deeds  of  separation  was  recognised ;  but  many  high  au- 
thorities have  expressed  great  doubts  upon  the  subject, 
and  have  shaken  the  former  decisions.  5/.  John  v.  St. 
John^  Mildmay  v.  Mildmay.  [e)  In  Titlei/  v.  Durandj  it 
was  held,  that  deeds  providing  for  future  separation 
were  void,  and  it  would  not  be  difficult  to  shew, 
that  all  the  arguments  apply  equally  to  provisions  for 
present  separation.  It  would,  however,  be  useless  to 
enter  upon  a  discussion  of  that  point,  unless  the  Court 

(«)  1  Ihw.  P.  C.  245.  (&)  1 1  Vet.  537. 

\c)  2  Cojt,  99.    3  Jh.  C.  C.  618.  n.  S.  C.  (d)  2  VaUr.  217. 

(e)  1  Vertu  55. 

feel 
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feel  themselves  at  liberty  to  decide  in  favour  of  this  de-  1824. 

fendant,  notwithstanding  the  cases  in  the  books,  if  they  ~ — 

shall  be  satisfied  of  the  impolicy  and  impropriety  of  agtikut 
such  contracts. 


Abbott  C.  J.  The  Judges  who  decided  the  case  of 
Titley  v.  Durand  did  not  intend  to  shake  any  former 
decision.  They  thought  it  difierent  from  all  the  former 
cases,  inasmuch  as  the  deed  provided  for  future  separ- 
ations of  the  husband  and  wife,  who,  at  the  time  of 
making  the  deed,  were  living  together.  For  a  long 
series  of  years,  all  the  judges,  when  called  upon  to 
pronounce  judgment  in  such  cases,  have  felt  themselves 
bound  by  former  decisions,  although  each  of  them  in 
his  turn  has  said,  that  his  opinion  would  probably  have . 
been  dilTerent,  had  the  question  been  res  Integra.  In 
St.  John  v.  St.Johtif  the  Lord  Chancellor  says,  <^  If  this 
were  res  integra  untouched  by  dictum  or  decision,  I 
would  not  have  permitted  such  a  covenant  to  be  the 
foundation  of  an  action  or  a  suit  in  this  court.  But  if 
dicta  have  followed  dicta,  or  decision  has  followed  de* 
cision,  to  the  extent  of  settling  the  law,  I  cannot,  upon 
any  doubt  of  mine,  as  to  what  ought  originally  to 
have  been  the  decision,  shake  what  is  the  settled  law 
upon  the  subject.''  That  opinion  is  a  fit  guide  for 
us.  Ought  not  we  to  say,  that  if  a  new  decision  is 
to  overturn  all  the  former  cases  on  this  question,  it 
must  be  the  decision  of  that  high  tribunal  which  is 
competent  to  give  the  law  to  all  other  tribunals,  and 
rectify  their  errors,  whenever  called  upon  to  review 
them.  For  these  reasons,  I  cannot,  sitting  in  this 
place,  say  that  the  deed  is  void.  The  only  question 
then  is  upon  the  sufficiency  of  the  plea.  It  has  been 
O  o  2  decided. 
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1824.  decided,  that  a  plea  stating  the  commission  of  adultery 
""*  by  the  wife  is  not  sufficient,  upon  this  ground,  that  if 
agabut  the  husband,  when  executing  such  a  deed  as  this,  thinks 
proper  to  enter  into  an  unqualified  covenant,  he  must 
be  bound  by  it  Had  he  wished  to  make  the  non-com- 
mission of  adultery  a  condition  of  paying  the  annuity 
to  his  wife,  he  should  have  covenanted  to  pay  it  quam- 
diu  casta  vixerit.  A  plea  of  a  judgment  in  the  Ecclesi- 
astical court,  but  not  alleging  the  fact  of  adultery,  is  not 
at  all  more  favourable  for  the  defendant ;  our  judgment 
must,  therefore^  be  for  the  plaintiff. 

Batley  J.  There  is  a  very  plain  distinction  between 
this  case  and  Titky  v»  DurancU  There  the  contract 
provided  for  future  separation  at  the  will  of  the  wife;  it 
was  offering  a  premium  to  her  for  leaving  her  husband* 
In  Lord  Rodney  v.  Chambers^  that  objection  did  not 
apply,  for  the  intervention  of  impartial  persons  was 
there  required,  to  decide  whether  sufficient  cause  of  se- 
paration did  or  did  not  exist.  As  to  the  general  ques- 
tion, I  am  of  opinion,  that  as  it  has  for  so  long  a  period 
of  time  been  the  system  of  jurisprudence  to  hold  such 
deeds  valid,  it  is  not  for  this  Court  to  entertain  the 
question  that  has  been  proposed.  If  any  alteration  is  to 
be  made  in  the  law  as  now  understood,  it  must  be  by  a 
decision  of  the  House  of  Lords,  or  by  an  act  of  the 
legislature.  Is  the  plea  then  an  answer  to  the  action  ? 
It  is  admitted,  that  a  plea  alleging  the  fact  of  adultery 
would  not  be  sufficient ;  neither  is  the  decree  of  a  spi- 
ritual court  an  answer ;  for  it  proceeds  upon  evidence 
which,  in  this  court,  would  not  be  deemed  satis&ctory. 
We  cannot,  therefore,  even  act  upon  the  supposition 
that  adultery  haa  been  committed.    That  being  so^  the 

plea 
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plea  is  insufficient,  and  the  plaintiff  is  entitled  to  our        1824. 
judgment. 


HoLBOYD  J.  This  is  a  covenant  made  to  provide 
for  a  separation  which  had  been  determined  upon  before 
the  execution  of  the  deed,  and  is  for  the  payment  of  an 
annuity  during  the  wife's  life,  if  the  husband  should  so 
long  live.  It  is  founded  upon  what  the  law  considers  a 
good  consideration ;  for  there  is  a  covenant  by  the  trus- 
tee to  indemnify  the  husband  against  the  wife's  debts, 
and  that  she  should  release  all  claim  of  jointure,  dower, 
or  thirds,  (a)  It  is  conceded,  that  adultery  would  not 
be  a  forfeiture  of  an  annuity  so  granted.  That  a 
jointure  would  not  be  thereby  forfeited  is  shewn  by 
Sidney  v.  Sidney^  (c)  which  was  confirmed  by  Seagf-ave  v, 
Seagrave(b)j  where  the  question  arose  on  a  bond  con- 
taining provisions  very  similar  to  those  in  the  deed  in 
question.  But  it  has  been  argued,  that  the  wife,  by 
suing  for  restitution  of  conjugal  rights,  has  done  an 
act  inconsistent  with  the  deed,  and  that  the  cove« 
nant  is  thereby  destroyed,  as  much  as  if  they  had 
come  together  again.  It  is  to  be  observed,  that  the 
covenant  is  not  limited  to  the  period  of  separation.  But 
if  it  is  to  receive  that  construction,  that  is  only  upon 
the  ground  that  the  wife,  when  reunited  to  her  husband, 
would  be  maintained  by  him,  and  therefore  it  does 
not  follow  that  the  deed  is  avoided  by  an  unavailing  at- 
tempt to  obtain  restitution.  The  case  then  resolves 
Itself  into  the  general  question,  whether  a  covenant  is 

(a)  See  Compton  ▼.  Coiiinson,  2  Br.  C*  C.  577.  Stevens  v.  0/w,  i&.  90.  | 
and  Bea  v.  Brewer,  ib,  93.  n. 

(6)  13  Ves.  439.  (c)  3  P.  ITms.  269. 

O  o  3  binding 


against 


TUUKLOW* 
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i  824.  binding  which  provides  for  a  separation  between  husband 
and  wife,  already  determined  upon,  and  not  for  a  future 
j^nst  separation  at  the  mere  will  of  either  of  them.  The 
language  of  the  Lord  Chancellor  in  SL  John  v.  St.  John 
is  binding  upon  us.  We  cannot  do  otherwise  than 
abide  by  those  decisions  which  have  from  time  to  time 
been  made  both  in  courts  of  law  and  equity ;  particularly 
where  the  covenant  to  pay  the  annuity  is  founded  upon 
engagements  on  the  part  of  the  trustees  which  are  in 
ease  of  the  husband ;  which  distinction,  in  favour  of 
such  deeds  as  tlie  present,  is  noticed  by  the  Master  of 
the  Rolls  in  Worrall  v.  Jacob. 

Best  J.  It  seems  that  the  plea  in  this  case  is  not 
offered  as  an  answer  to  the  action,  so  much  on  the 
ground  of  the  deed  being  vacated  by  adultery  in  the 
wife,  as  on  the  idea  of  her  having  put  an  end  to  the 
articles,  providing  for  her  separate  maintenance,  by 
suing  for  restitution  of  conjugal  rights.  I  can  well 
understand  what  was  said  in  Bateman  v,  RosSy  because 
there  the  wife  would  have  had  a  maintenance  by  living 
again  with  her  husband.  But  here  the  husband  opposed 
the  attempt  made  by  the  wife,  who,  in  consequence  of 
that  opposition,  is  still  in  need  of  the  maintenance  which 
it  was  the  object  of  the  deed  to  provide.  As  to  the  other 
point  I  entertain  no  doubt*  Whatever  opinions  judges 
may  have  entertained  as  to  the  policy  or  impolicy  of  such 
contracts  as  this,  it  would  be  a  strong  measure  for  us, 
on  the  mere  ground  of  policy,  to  overthrow  former  de- 
cisions, when  Lord  Eldon,  sitting  in  the  House  of  Lords, 
did  not  feel  himself  strong  enough  to  do  so.  In  the 
case  oi  Bateman  v.  Bjoss^  he  must  have  advi^rcd  the  Lords 

to 
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to  decree  in  favour  of  the  articles,  for  it  appears  that  1824. 
they  were  established,  sufficient  proof  of  the  fact  of  re-  "T" 
conciliation  not  having:  been  mven.  •sainst 

TUUILLOW. 

Judgment  for  the  plaintiff. 


HuLKE  against  Pickering.  Mtrnday, 

A    RULE  nisi  was  obtained  to  enter  up  judgment  Jttdgm«Dtc«i« 

^  ,  not  be  enterad 

on  a  warrant  of  attorney  more  than  twenty  years  uponawamnt 

old.     The  affidavit  did    not  state  any  circumstances  SianuwSty^ 

tending  to  prove  that  the  money  remained  unpaid.  ouTIn  iid«^ 

•tating  facts 
which  rebut  tb« 

JR  PoUoci  shewed  cause,  and  contended,  that,  after  pr«umpti(mof 

payment. 

the  lapse  of  twenty  years,  the  presumption  of  payment 
applied  tq  warrants  of  attorney  as  well  as  other  se- 
curities, and  that  some  facts  should  have  been  stated  to 
rebut  that  presumption. 


Abraham^  contra.  None  of  the  books  of  practice 
contain  any  form  of  affidavit  to  be  used  on  such  occa- 
sions, setting  out  circumstances  to  negative  the  pre- 
sumption of  satisfaction.  If  any  answer  to  the  claim  can 
be  given,  that  should  come  from  the  other  side. 

Per  Curiam.  We  think  that  in  this  as  in  other  cases, 
the  plaintiff  should,  after  the  lapse  of  so  long  a  period, 
state  some  facts  to  shew  that  the  warrant  of  attdmey 
has  not  been  satisfied. 

The  plaintiff  accordingly  produced  such  an  affidavit, 
and  the  rule  was  made 

Absolute. 
Oo  4 
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Jfedneiday, 


Bishop  and  Another  against  Macintosh  and 
Another. 


Tbe45(?.3. 
c.  56.  «.  S. 

prohibits 
the  conveying 
in  any  ship, 
from  any  place 
in  the  United 
Kingdom,  a 
greater  number 
of  persons  than 
in  the  propor- 
tion of  one  per- 
son'for  etery 
two  tons  of  the 
burden  of  the 
■hip,  and  every 
such  ship  is  to 
be  deemed  to 
be  of  the  bur- 
den described 
in  the  certifi- 
cate of  r^istry; 
and  if  any  ship 
is  partly  laden 
with  goods  the 
master  is  pro- 
hibited from 
taking  on  board 
a  greater  num- 
ber of  persons 
than  in  the  pro- 
portion of  one 
person  for  every 
two  tons  of  that 
part  of  the  ship 
remaining  un- 
laden :  held 
under  this  act* 
that  vessels 
partly  laden 
with  goods 
were  to  be 
deemed  of  the 
burden  des- 
cribed in  the 
certificate  of 
TCgbtry. 


ASSUMPSIT,  in  consideration  that  plaintifis  bad 
sold  and  delivered  to  defendants  ship's  storesi  and 
had  also  efTectcd  a  policy  of  insurance  on  the  ship  Hope^ 
on  a  voyage  from  Englafid  to  Nem  South  Walesy  for 
SS2/.,  to^  be  received  by  plaintifis  in  Nea>  South  JValeSf 
at  the  termination  of  the  voyage ;  the  defendants  under- 
took that  they,  unless  prevented  therefrom  by  inevitable 
accident,  would  cause  the  voyage  to  be  performed,  and 
the  money  to  be  paid  to  the  plaintifis  at  Neu>  South 
Wales  within  a  reasonable  time.  Breach,  that  the  de- 
fendants did  not,  although  not  prevented  therefrom  by 
inevitable  accident,  cause  the  voyage  to  be  performed, 
or  the  money  to  be  paid  within  a  reasonable  time.  Plea, 
general  issue.  At  the  trial  before  Abbott  C.  J.,  at  the 
Middlesex  sittings  after  Michaelmas  term,  it  appeared, 
that  the  defendants  were  the  owners  of  the  ship  H(^e^ 
which,  in  the  certificate  of  registry,  was  stated  to  be  of 
the  burden  of  230  tons,  and  that  she  sailed  from  Lon- 
don on  her  voyage  to  New  South  Wales  with  a  cargo, 
and  having  ninety  passengers  on  board  and  a  crew  of 
seveixteen  Qien,  including  the  master,  and  that  she  was 
detained  at  Bamf^aic  by  the  officers  of  the  customs,  on 
tl^e  ground  that  she  had  a  greater  number  of  passengers 
on  board  than  was  allowed  by  law.  The  defendants  con- 
tended that  she  had  no  more  than  that  number,  that 
the  seizure  was  unlawful,  and  that  they  were  therefore 
prevented  by  inevitable  accident  from  performing  the 

voyage. 
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voyage.  The  question  turned  on  the  ^stat.  43  6.3.  c,  56.       1824. 


Bishop 


5. 2.5  by  which  it  was  enactedf  that  it  should  not  be  lawful 
to  convey  from  any  place  in  the  United  Kingdom  to  any  agamti 
parts  beyond  sea  in  any  ship,  a  greater  number  of  per- 
sons, whether  adults  or  children,  including  the  crew,  • 
than  in  the  proportion  of  one  person  for  every  two  tons 
of  the  burthen  of  i|uch  ship  or  vessel ;  and  every  such 
ship  er  vessel  should  be  deemed  and  taken  to  be  of  such 
tonnage  or  burthen  as  is  described  and  set  forth  in  the 
respective  certificate  of  the  registry  of  each  and  every 
such  ship ;  and  if  any  such  ship  or  vessel  should  be 
partly  laden  with  goods,  wares,  or  merchandise,  then  it 
should  not  be  lawful  for  the  master  to  receive  or  take  on 
board  a  greater  number  of  persons  including  the  crew, 
than  in  the  proportion  of  one  person  for  every  two 
tons  of  that  part  of  such  ship  or  vessel  remaining  un- 
laden ;  and  such  goods,  wares,  and  merchandise  should, 
at  the  sight  and  under  the  direction  of  the  collector  or 
comptroller,  or  other  oflScer  of  the  customs,  at  the  port 
or  place  where  such  goods,  wares,  or  merchandise  should 
be  taken  on  board,  be  stowed  and  disposed  of  in  such 
manner  as  to  leave  good,  sufficient,  and  wholesome  ac- 
commodation for  the  proportion  of  persons  thereby  al- 
lowed in  such  case  to  be  received  on  board."  A  verdict 
having  been  found  for  the  plaintiffs,  it  being  admitted, 
that  if  the  vessel  was  to  be  takea  as  of  the  burden  de- 
scribed in  the  register,  there  were  more  passengers  than 
the  law  allowed,  it  now  appeared  by  affidavit,  that  al- 
though the  tonnage  mentioned  in  the  register  was  230, 
yet  that,  in  point  of  fact,  the  vessel  measured  269,  and 
that  the  cargo  was  stowed  in  the  hold,  and  not  between 
decks. 


The 
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1824. 

BinHOP 

agtttTut 

Maciwtosr. 


The  Attorney-General  now  moved  for  a  new  trial,  and 
contended,  that  although  with  respect  to  every  vessel  not 
carrying  a  cargo,  the  tonnage  was  to  be  taken  to  be  that 
described  in  the  certificate  of  registry,  yet  that,  with  re- 
spect to  vessels  partly  laden  with  goods,  the  actual  ton- 
nage was  to  be  considered ;  but 


The  Court  were  clearly  of  opinion,  that  the  sound 
construction  of  the  act  was,  that  all  vessels,  whether 
partly  laden  or  not,  should  be  deemed  to  be  of  the 
burden  mentioned  in  the  certificate  of  registry. 

Rule  refused. 


Thurtday, 
January  29tfa. 


Moody  against  King  and  Porter. 


iu  'b^f  in*^*  A  SSUMPSIT  for  money  lent,  &c.  on  the  usual  money 
partnership  dis-  counts.     Plea,  bv  King  non-assumpsit,  by  Porter 

eoWeditonthe  .  i 

14th  Jufyt  the  bankruptcy  and  certificate,  nol.  pros,  as  to  him.     At 

adTertised  on  the  trial  before  Abbott  C.  J.,  at  the  Westminster  sittings 

16th  a  bUl  was  after  last  Michaelmas  term,  it  appeared  that  the  plaintiff 

]iam»  o"  li^  ^^^  accepted  an  accommodation  bill  drawn  in  the  names 

wu  ^^i^  ^  ^^^  ^^'°  defendants,  which  he  afterwards  paid.     The 

*"*^  ?^^  ^^  defendants  had  been  in  partnership  for  some  years,  but 

consideratimi ;  separated  on  the  I'lth  July,  1821.  The  bill  in  question 
»ued^.  andJ9.  was  drawn  on  the  16th,  and  the  dissolution  of  the  part- 

for  money  lent;  t    •        »        ^  i  ^        ^    . 

^.pleaded  nership  appeared  m  the  Gazette  on  the  17th  of  the 
certificate,  A  samc  month.  Porter  became  bankrupt  in  February 
noU^^Sto  1^2--  For  the  defendant  King,  it  was  proposeil  to 
he  wM  a  wJj!.**  examine  Porter,  to  prove  that  the  bill  was  accepted  for 

petent  witness 

for  B»  to  prove 

that  C.  accepted  the  biU  for  his  {A*%)  accommodation,  and  not  for  that  of  B.,  for  that  B» 

was  only  a  surety,  and  might  have  proved  under  J9.  *s  commission. 

his 
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his  accommodation   alone,  and  not  for  that  of  King,        1824. 
It  was  objected  that  Porter  was  not  a  competent  wit-        m^^ 
ness,  because  if  the  plaintiff  recovered  in  this  action,  he        o^nmt 
{Porter)  would  be  liable  to  King,  The  Lord  Chief  Justice 
overruled  the  objection,  and  the  defendant  obtained  a 
verdict. 

Scarlett  now  moved  to  enter  a  verdict  for  the  plaintiff, 
and  contended,  that  as  this  was  a  partnership  trans- 
action between  King  and  Porter^  the  former  could  not 
prove  under  the  commission  against  Porter  until  the 
bill  was  paid,  and  therefore  his  demand  was  not  barred 
by  the  certificate.  It  is  true,  that  where  one  person 
lends  his  name  to  a  bill  for  another,  he  is  within  the 
meaning  of  the  49  G.  3.  c.  121.  s»  8.  [a) ;  but  here.  King 
was  not  a  surety,  for  he  and  Porter  were  joint  debtors, 
and  his  demand  against  Porter  would  not  arise  until  the 
bill  was  paid. 

Abbott  C.  J.  The  partnership  which  had  before  sub- 
sisted between  King  and  Porter^  was  as  between  them  dis- 
solved on  the  14th  Jtdyi  1821,  and  the  bill  was  not  ac- 
cepted till  the  16th  of  the  same  month.  It  was  not, 
therefore,  as  between  them  a  partnership  transaction, 
and  King  was  only  a  surety  for  Porter.  The  debt 
might,  therefore,  have  been  proved,  and  King^s  claim 
was  barred  by  the  certificate. 

Rule  refused. 

(a)  Sm  E9  parte  Toungi  $  RoseyiO. 
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^~^^'  Skaife,  Assignee  of  W.  Allan,  a  Bankrupt, 

agamst  Howard. 

f"i^^^ld  A  ASSUMPSIT  for  goods  sold  by  the  bankrupt  to  the 
and  deliTered,  defendant.     Plea,  non-assumpsit.     At  the  trial  be- 

brougfat  by  the 

Msigneesof  ^.,  fore  Abbott  C.  J.,  at  the  London  sittings  after  last  term, 
^^oommission  the  proceedings  under  the  commission  were  produced  to 
Liied,  ontiS    prove  the  petitioning  creditor's  debt,  act  of  bankruptcy. 


> 


Sn^woMT"  ®"^  trading;  and  it  appeared,  that  the  commission 
Siiiti?dSt*wM  i**"^  °^  ^^^  petition  of  the  assignees  of  one  Miller^  a 
due  to  them  as   bankrupt;  and  that  there  was  a  debt  of  147/.  due  to 


a  buikrupt :       them  as  assignees.     It  was  contended  at  the  trial,  that 

Held.thatthe  .^  ,       , ,   ,        .  .  i_        ,  . 

petitioDing  ere-  some  evidence  should  be  given  to  shew  that  the  parties 
lufficiently  wbo  presented  the  petition,  and  to  whom  the  debt  was 
producUon  of  alleged  to  be  due,  were  the  assignees  of  Millei\  The 
^dST^^T  ^^G.S.  c.  12  U  enacted,  that  the  commission  and  the 
SoUcerf^an  proceedings  under  it  are  to  be  received  as  evidence 
mtentionto  of  the  petitioning  creditor's  debt,  &c.  Here  the 
ingbeengWon)  debt  was  due  to  the  parties  as  assignees;  the  pro- 
was  not  incttin.  ceedings  were  not  made  evidence  of  the  fact,  that  the 
bent  on  the  .  .11  ■  •  n    ^  —,. 

phdntiffa  to       parties  Stating  themselves*  to  be  assignees  of  MiUer 

^dwM  thar    actually  were  so.     That  ought  to  have  been  made  out 

SeJ^^enf    ^7  P^oof  of  tlic  assignment  from  the  commissioners. 

^^^***      The  statute  only  dispenses  with  the  necessity  of  proving 

by  parol  evidence  the  existence  of  a  debt,  &c.    Abbott  v. 

Plumbe  (a),  Doe  v.  Liston.  {b)     Before  the  statute^  if  the 

petitioning  creditor  were  an  executor,  the  probate  must 

have  been  produced.      Or  if  he  was  the  assignee  of 

(a)  D<mg.iil6.  (b)  4  TmunU  741. 

Mother 
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another  bankrupt,  who  was  the  creditor  of  the  bankrupt 
in  the  particular  case,  there  must  have  been  proof  of  the 
trading  and  bankruptcy  of  both  these  persons,  Doe  v. 
Liston.  (a)  The  Lord  Chief  Justice  was  of  opinion, 
that  the  proceedings  were  sufficient  evidence  of  a  good 
petitioning  creditor's  debt  due  to  the  parties  in  the 
character  which  they  appeared  to  have  claimed ;  ^and 
a  verdict  was  found  for  the  plaintiff.  ' 

Martyat  now  moved  for  a  new  trial  upon  the  ground 
already  stated. 

Abbott  C.  J.    This  clause  of  the  act  of  parliament 
is  remedial,  the  object  being  to  relieve  the  assignees  of 
a  bankrupt  from  the  necessity  of  going  through  the 
proof  of  all  the  things  necessary  to  support  a  commis* 
sion  of  bankruptcy.     The  production  of  the  proceed- 
ings is  not  a  proof  binding  upon  any  party,  because^  by 
giving  notice,  he  may  call  for  other  proof;  but  in  the 
absence  of  any  such  notice  they  must  be  received  as 
proof  of  all  the  matters  contained  in  them.     I  agree 
that  if  the  proceedings,  when  produced,  do  not  contain 
facts  sufficient  to  sustain  the  bankruptcy,  they  will  not 
of  themselves  be  sufficient;  but  I  am  not  aware  of  any 
case  where,  if  the  facts  stated  on  the  deposition  are  su& 
ficient  of  themselves  to  sustaui  the  bankruptcy,   any 
further  proof  has  been  required.     It  has  been  said  that 
the  statute  on]y  dispenses  with  parol  evidence  of  the 
petitioning  creditor's  debt,  but  that  is  not  so ;  for  before 
the  statute,  a  petitioning  creditor  would' not  have  been 
a  competent  witness  to  support  the  commission  in  an 
action  by  the  assignees  of  a  bankrupt,  but  since  the 

(•)  4  TqwU.  741. 

statutey 


569. 


1824. 
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statute,  where  no  notice  is  given,  the  petitioning  cre- 
ditor's debt  has  been  held  to  be  sufficiently  proved  by 
his  own  deposition  before  the  commissioners  (a),  so  that 
the  statute  has  made  depositions  evidence  in  a  case 
where  parol  evidence  of  the  fact  deposed  to  by  the  same 
person  would  not  have  been  admissible.  I  think  that 
we  ought  to  give  full  effect  to  the  provisions  of  this  sta- 
tute, and  to  hold,  that  the  depositions  are  evidence  of 
a  debt  due  to  the  party  in  that  character  in  which  he 
appears  to  have  claimed  it.  If  it  had  appeared  that 
the  debt  was  due  to  the  petitioning  creditor,  as  exe- 
cutor, it  would  not  have  been  necessary  to  produce 
the  probate  in  order  to  prove  that  he  was  executor.  I 
think,  therefore,  that  the  depositions  must  be  taken  for 
proof  of  the  petitioning  creditor'/debt,  &c.,  in  all  cases 
where  the  facts  deposed  to,  if  proved  by  other  means, 
would  support  the  commission. 


A  rule  was  afterwards  granted  upon  another  ground, 
disclosed  by  affidavit. 

(a)  JBisse  v.  RandaU^  2  Campk  495, 


Saturday, 
January  3 1  St. 


Aaron  against  Chaunoy, 


inassumpiit       A  SSUMPSIT  on   a  promissory  note.     Plea,  non- 

on  a  promis-        a\       ^  *  '' 

sorynote,  de-  assumpsit.      Defendant  made  up  the  issue,   and 

fendant  pleaded  '^  - 

non  anumpsit,    ruled  the  plaintiff  to  enter  it.     He  entered  it  by  mis* 

and  havioff 

made  up  the      take  with  a  plea  of  not  guilty,  whereupon  the  defendant 

issue,  ruled 

plaintiff  to 

enter  it,  who,  by  mistake,  entered  a  plea  of  not  guilty.     Defendant  signed  Judgment  of 

non.  proa. :  Held,  that  the  plea  entered  was  suhstantially  the  same  as  the  oUier,  and  the 

jodginent  was  set  aside. 


sigoed 


Aakok 

against 

Chavnot* 
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signed  judgment  of  non.  pros.     Adolphm  having  ob-        18124. 
tained  a  rule  to  set  aside  the  judgment, 

Campbell  shewed  causey  and  contended,  that  the  judg- 
ment was  regular.  The  plaintiff  never  entered  the  issue 
joined  in  this  action,  the  defendant  was  therefore  en- 
titled to  sign  judgment.     Wood  v.  Miller,  (a) 

Per  Curiam.  *  That  case  was  very  different ;  the  ob- 
jection there  was,  that  the  issue  was  entered  as  of  a 
wrong  term.  The  plea  of  not  guilty  in  such  a  case  as 
the  present  is  substantially  the  same  as  non-assumpsit. 
The,  rule  must,  therefore^  be  absolute ;  but  we  think 
that  it  should  be  without  costs. 

Rule  absolute,  without  costs. 


COJULINS  against  GoODYER,  Saturday, 

*^  Jofiucry  31tt« 

'J^HE  defendant  was  arrested  and  holden  to  bail  on  Tbeiracplaot 

an  affidavit  made  by  the  plaintiff,  in  which  he  de-  deponent,  m 
scribed  himself  as  oS  Dorset  Place^  Clap/iam  Rood,  Mid-  M^d^wt 

JlJ^m^^  ^  inserted  in 

^^*  an  affidavit  to 

Piatt  obtained  a  rule  to  shew  cause  why  the  bail  bond  hoW  to  bail 
should  not  be  given  up  to  be  cancelled  and  a  common 
appearance  entered,  on  an  affidavit  that  the  plaintiff's 
residence  was  in  &ct  Dorset  Place,  Clapham  Boad^ 
Surrey. 

Andrews 


£64 


1824. 

COLUKI 

againsi 

GoODTSft. 
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Andrews  shewed  cause,  and  contended  that  the  de« 
fendant  had  not  been  misled,  or  in  any  way  prejudiced 
by  the  mistake. 


Per  Curiam.  A  rule  of  this  Court,  Mich.  \BCar.  «. 
requires,  that  the  true  place  of  abode  and  true  addition 
of  every  person  who  shall  make  affidavit  here,  shall  be 
inserted  in  such  affidavit  That  is  binding  upon  us, 
and  we  must  make  this  rule  absolute. 

Rule  absolute,  (a) 

(a)  See  Jarrttt  t.  Dillon,  1  Emt,  18.  D^JrgerU  v.  Vwian,  ib,  330. 
raiaier  v.  Aldenm,  9U,^S.  165.     FoUeH  ▼.  De  S<msa,  4  TmuiU  154. 


Febnaarye^. 


SoAMEs  and  Another  against  Loneroan  and 
Another. 


^^SZ^da    Jil^^'^^^^^T^  on  a  charter-party  of  affireightment 

•hip  for  a  voy-  made  between  the  plaintiffs,  owners  of  the  St.  Patrick, 

age  from  C*  to 

Si.  B.,  and  and  the  defendants.     The  first  count  alleged,  that  the 

take  in  a  home-  plaintifik  thereby  agreed  that  the  St.  Patrick  should  sail 

ouMd^tber  ^^  ^^^  P^^^  ^^  London  in  ballast  to  Cadiz,  remain 

twedonthrir"  ^^^^^  fifteen  days,  and  then  proceed  to  Gujfaquil,  and» 

oi^°bidlait  '^  required,  to  such  one  other  port  on  the  west  coast  of 

•nd  '"^l^™  South  America  as  the  said  freighters  or  their  agents  might 

o,,  with  a  pro-  think  proper  and  direct ;   and  that  in  such  case  she 

TiMy  that  in  the 

event  of  the  should,  in  the  first  place,  proceed  to  such  other  port, 
the  Am  men-     and  subsequently  to  Owfoquil.    And  being  arrived  at 

tioncdifaipat 

6.,  then  Uie  seoood  charter  should  be  void :  Held,  that  *<  non-arrival*'  meant  non^arriTai 
widiin  nich  tune  as  might  answer  the  purposes  of  the  charter  of  the  second  ship  ;  and  that 
the  fint  ship  not  having  anived  in  time  to  answer  those  purposes,  and  the  delay  not  being 
attributable  to  the  charterers,  the  charter  of  the  second  ship  was  Toid,  and  the  charterers 
wm  not  bound  to  pioWde  a  homeward  cargo  for  her. 

such 
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Buch  destined  port  or  ports,  shoald  receive  and  take  on       ISSi. 
board  from  the  agents  of  the  freighters  all  such  lawful       Soj^ 
goods  or  merchandise  as  they  might  think  proper,  up     t^^**^- 
to  a  full  cargo ;  and  having  receivkl  such  cargo,  should 
proceed  therewith  to  some  port  in  Spain,  England,  or 
the  continent  of  Europe,  as  the  said  freighters  or  their 
agents  might  direct     That  the  said  ship  should,  if  re- 
quired, lay  at  her  destined  port  or  ports  for  the  purpose 
of  receiving'the  said  cargo  on  board,  and  at  her  destined 
port  of  discharge  for  unloading  the  same,  120  running 
days  in  the  whole^  to  commence  and  be  accounted  from 
the  day  the  said  ship  should  arrive  at  her  first  destined 
port  of  loading  being  admitted  to  pratique  and  ready 
to  receive  goods  on  board,  to  cease  when  dispatched 
therefrom,  recommence  on  her  arrival  at  her  second 
port  of  loading,  if  ordered  to  more  than  one^  being  ad- 
mitted to  pratique  and  ready  to  receive  goods  on  board 
there^  cease  again  when  despatched  therefirom,  and  re- 
commence on  her  arrival  at  her  destined  port  of  dis- 
charge, bemg  also  admitted  to  pratique  and  ready  to 
deliver  the  said  cargo.    And  the  defendants  agreed  that 
they  would,  within  fifteen  days  after  the  arrival  of  the 
said  ship  at  Cadix,  dispatch  her  to  Gwfoqml,  or  pre- 
viously to  some  one  safe  port  on  the  west  coast  dl  South 
America,  and  should  and  would  send  alongside  the  said 
ship,  at  such  port  or  ports,  all  such  lawftil  goods  as  they 
might  think  proper  to  ship,  and  despatch  her  to  some 
one  port  either  in  Spain,  England,  or  the  continent  of 
Europe,  and  there  receive  such  cargo  firom  alongside  the 
said  ship  within  the  120  lay  days  thereinbefore  limited 
for  the  purposes  aforesaid,  or  within  the  days  of  de- 
murrage thereinafter  mentioned;  and  would  pay. 6000/. 
in  fiill  for  the  freight*    The  declaration  then  averred 
Vol.  IL  P  p  the 
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1S24.  tlie  arriTal  of  the  ship  at  Cadiz  /  that  she  was  ordered 
to  ZAmOf  and  arrived  there  on  the  26th  Marckf  lS2i ; 
that  the  oomtnander  gave  notice  thereof,  and  oflfered  to 
recdve  a  cargo  on  board.  Breach,  that  the  defendants 
did  not  send  alongside  the  vessel  at  Lima  or  Gw/aquHf  or 
any  other  port  or  ports  on  the  west  side  ofSooik  America^ 
or  elsewhere,  an  j  goods,  or  supply  any  cargo,  or  des- 
patdi  her  to  any  port  in  Spain^  Englandj  or  the  con* 
tinent  of  Rtrope.  The  seeond  count  set  out  the  charter- 
party  as  before,  and  alto  a  stipulation^  that  die  vessel 
might  be  detained  twenty  days  on  demurrage^  and  the 
fellowing  proviso :  ^  Provided  idwaifs,  and  it  was  there- 
\rf  understood  and  agreed  by  and  between  the  md 
parfieS)  ^Siat  m  the  event  of  ^he  non-arrival  of  tiie  ship 
otr  Tessd  caHed  the  Grani^  Hogarth^  master,  cliartered 
and  dven  on  her  voyage  to  8t.  Bias  de  Cdifbrmoj  at  that 
port;  then  m  sudi  case  diet  chaiter-party,  and  every 
clause  and  agreement  iherrin  eontained  riiould,  in  case 
no  shipment  should  have  been  made  tinder  it,  cease, 
determine^  and  be  titleily  'void  to  all  ntetits  and  pur- 
poses wiiatsoever.*  In  addition  to  die  averments 
!n  the  4rst  count  this  stated  riso  that  die  Grant  did 
anive  at  St.  Bbu .  according  to  the  tenor  and  ^Ext 
df  the  charter-party.  The  third  eomit  cftated,  that  a 
certaSn  other  charter-f»arty  was  made  iietween  the  ptsAn- 
tills  and  defendants  in  the  same  words  and  figures,  A«d 
to  the  same  purport  and  eflfect  as  that  mentioned  in  the 
second  count.  It  then  alleged  toatoat  promises,  and 
'  that,  in  consideration  cf  dw  premises,  it  was  agreed  by 
and  between  die  plaintifis  and  defendants,  tltat  the 
dause  for  annulling  the  contract  in  the  event  ^  tbe  non- 
arrival  df  die  Grant  at  S.  BUk^  sho«M  be  extended  to 
l!he  event  trf*  the  nen-^rrivoil  of  tia«ft  ship  at  Gmfoqmil 

from 


IN  THE  4re  {(  5tje(  YeA98  Qf  GS0K6E  IV.  Mf 

Gm/aqml  frora  &«  JBfa^,  »n4  then  »s  ^  fim  fioiiiM;«       ^^j^ 
The  fpnrth  wmU  9^^  the  sfone  iptrodll^n  m  lA  the  "^ 

third,  all^g^  n  prpmifi^  by  defpndwts  tP  im  riKi;p0i|abl0 
diligeqce  on  tbmr  pftit,  ^h)  that  Xk»  pbarter-pavtjr  ipif^t 
npt  U  avoidfid  by  the  oppr^rrirri  pf  (he  Qrq^  /rt 
&,  j3^^  Bre^b,  tM  tb^  4i4  not  im  jf«a«pn«U# 
ditigence,  and  that  through  tbar  pf^ltg^noe  and  dft- 
fauU  the  Gfranf  did  po(  arrive  at  Stf  Plau  Fifth  eoiip( 
allied  the  subatitation  pf  GtigfafHil  for  St.  Mf(f§,  ^d  # 
promise  to  use  diligi^nce  that  the  Grifnt  migbt  i^rrlvp 
tberet  Br^ieb  as  ip  fourth  count.  Varipus  pppHiioii 
counts  were  added*  Plea*  tb^  general  inau?^  M  tb« 
tnul  before  Jl6b(^  C.  J^  at  tbp  Lcmda^  sHtipg^  i^ 
laK  7Hii%  trrm,  it  i^peare4  th^t  a  »b»rtav«ipftp(y, 
in  Bisbstence  the  same  a«  tba(  s^t  out  int  tb^  ammd 
oountt  waa  m^de  by  apd  between  the  plaipIJA  Md 
defepidants;  and  that,  afterward^y  tbe  ptovisp  was  m^ 
tended  tp  the  noQ^parnval  of  the  Grant  at  Omft^quU 
from  Si*  Shs  as  alleged  in  the  third  ^unt  Tb#  QfMi 
was  ph^rtered  by  Bamm  apd  M^Ph^nmf  merchanti 
at  Ca4issj  on  wbofe  aceonnt  also  tba  ch$rter^^y  of 
the  St.  Patru^k  was  entered  into  by  tba  defendants. 
In  pprsuenee  of  (bat  cbarter^par^yy  the  St.  Patrick 
sailed  from  Lfmdon  in  Ootober^  1S2Q,  und  arrived  at 
Cadiz^  on  the  1 5th  of  November  following^  Befeve  tlus 
St,  Patrick  pailed  from  CadiZf  the  oaptaiPi  fpr  himself 
and  bis  owners,  entered  into  another  charter-party  with 
Dan  Juan  4»  de  4raimbura^  a  merchant  at  CWiisb  to 
bring  home  a  cargo  from  South  America^  subjept  to  this 
proviso :  ♦*  That  in  the  event  pf  the  arrival  of  tbe  Ormtf 
then  on  her  voyage  to  Gtyaqwl  lA  that  port,  then  thai 
charter-party,  and  every  clause  and  agreement  dierein 
P  p  2  contained^ 
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1884.      contained,  should,  in  case  no  shipment  should  have 
been  made  under  it,  ceasei  determine,  and  be  utterly 

doambs 

gffriy^     void,  to  all  intents  and  purposes  whatsoetrer/'    Barron 

and  Mcpherson  ordered  the  Si.  Patrick  to  proceed  to 

LtmOf  for  which  place  she  sailed  on  the  10th  of  De^ 

cember^  1820,  and  arrived  there  March  28th,  1821,  and 

on  SOth,  the  captain  gave  notice  of  his  arrival  to  the  Don 

Yztuef  the  correspondent  of  Barron  and  M^Pherson. 

The  Si.  Patrick  remained  at  Uma  until  Mi/  21st,  when 

the  lay  days,  stipulated  for  in  the  charter,  expired,  and 

she  was  not  after  that  time  employed  by  the  defendants 

or  B.  and  M.  under  the  charter-party.   The  St.  Patrick 

was  not  dispatched  to  Gw/aquU  by  Don  Yzcue^  or  any 

person  at  lAma  on  behalf  of  the  charterers,  nor  was 

any  homeward  cargo  furnished  for  her.    The  ship  Grants 

in  the  proviso  mentioned,  arrived  at  St.  Bias,  March  5th, 

1821,  sailed  thence  for  Giyaqml,  June  5th,  1821,  and 

arrived  there  October  19th,  in  the  same  year.    On  the 

loth  November  following  the  captain  made  a  protest, 

giving  some  account  of  the  delay  of  his  arrival,  but  not 

making  any  complaint  that  it  had  been  caused  by  the 

freighters.    The  St.  Patrick  remained  at  lAma  after  the 

21st  otjubf,  for  the  purpose  of  taking  in  a  cargo,  under 

the  conditional  charter.     On  the  24th  oijtdy  she  was 

taken  possession  of  by  the  forces  under  Lord  Cochrane, 

and  liberated  on  the  2Sd  o£  August,  and  afterwards  took 

m  some  cargo  and  130  passengers  for  Cadiz,  and  was 

despatched  therewith  on  the  12th  of  November,  and  sailed 

on  the  15th,  and  after  touching  at  Rio  Janeiro,  arrived 

at  Cadiz,  April  20th,  1822.    The  Lord  Chief  Justice 

told  the  jury,  that  in  his  opinion  the  arrival  of  the  Qrani, 

mentioned  in  the  proviso,  meant,  an  arrival  in  time  for 

the  object  of  the  charter  of  the  iS^.  Patrick,  and  that  un** 

less 
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less  they  thought  that  the  arrival  of  the  Grant  had  been  18M« 
improperly  prerented  by  the  defendants^  or  by  Barron 
and  M^Phersorty  they  should  find  a  verdict  for  the  de-  agamtt 
fendants.  The  jury  having  found  a  verdict  for  the 
defendants,  the  Attorney-General,  in  Michadmoi  term, 
obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds  that 
the  proviso  in  the  charter  of  the  St.  Patrick  was  satis* 
fied  by  the  arrival  of  the  Grant  at  Gtyajuil  at  any  time 
during  her  then  voyage,  and  also,  that  it  ought  to  have 
been  presumed  that  she  had  been  delayed  improperly  by 
,  the  defendants,  or  Barron  and  M^Pherson. 

Scarlett  and  F.  Pottock  shewed  cause.    The  return 
cargo  of  the  jS^.  Patrick  was  to  be  bought  with  the  pro« 
oeeds  of  the  cargo  carried  out  by  the  Grant.    The  ar« 
rival  of  the  Grant  at  Gtyaqidl  was  the  very  condition 
on  which  this  charter-party  was  made ;  that  condition 
must  necessarily  have  had  reference  to  the  arrival  of  the 
Grant  within  the  scope  of  the  voyage  on  which  the  St. 
Patrick  was  engaged,  or  it  would  be  utterly  useless  and 
absurd.    According  to  the  construction  contended  for 
on  the  other  side,  the  arrival  of  the  Grant  at  any  time 
would  have  been  sufficient     If,  indeed,  the  delay  of  the 
Grant  could  be  attributed  to  the  freighters  of  the  St. 
Patrick^  that  might  alter  the  case;  but  the  jury  have 
expressly  found,  that  the  freighters  were  not  in  &ult«  If 
the  latter  vessel,  instead  of  remaining  at  Limoy  had  gone 
to  Gtyaquily  the  captain  would  not  have  been  bound  to 
remain  there  more  than  120  days;  and,  therefore^  un« 
less  the  Grant  arrived  there  within  that  time^  or  such 
further  time  as  the  captain  thought  proper  to  wait,  the 
charter  of  the  St.  Patrick  was  made  void  by  the  proviso ; 
and  therefore  the  circumstance  of  the  St.  Patrick  not 
Pp  S  b^g 
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I8M1       Wd^  dcBpfttehed  to  GwfaquH  by  the  agent  of  the 
frm^ter%  cannot  affect  the  present  question. 

The  JtUfmetf-Gemral  and  'Campbell^  contraj  Un^ 
Icat  the  Lord  Chief  Jusliee  was  right  in  deciding, 
at  a  qneation  of  law^  that  the  cohditicMi  of  the  St* 
PalricVn  chtfrtef  wtis  Hot  satisfied,  unless  the  Grant 
arrired  in  time  fcft*  the  ptfTposes  of  the  St.  Pattidfi 
voyUge^  the  plainttfi  must  have  a  new  triaL  No^  it 
cannot  be  disptited,  that  tlie  condition  Wduld  have  been 
satisfied  had  the  Grant  arrived  «t  Qw/aquU  on  the  1 19th 
day,  and  yet  that  could  not  have  been  of  any  service  to 
the  freighters  of  the  St.  Patrickf  which  vessel  was  then 
at  Lima.  The  construction  put  upon  this  instrument 
cannot^  therefore,  be  correct.  Looking  at  tlie  instru- 
ment itselfi  no  line  can  be  drawn^  except  the  arrival  of 
the  Grant  in  the  course  of  her  then  voyage.  She  did  ar- 
rive ill  the  course  of  tliat  voyage,  and  thereby  satisfied 
the  proviso  in  the  charter  of  the  St.  Patrick.  The  ob- 
ject of  the  voyage  of  the  latter  vessel  cannot  be  taken 
into  consideration  in  construing  thecharty-party,  wherein 
it  is  not  mentioned. 

AsBOTT  C.  J.  I  am  of  opinion  that  there  ought  not 
to  be  a  new  trial  in  this  case.  I  left  it  to  the  jury  to 
flay  whether  the  delay  of  the  Grant  had  been  occasioned 
by  the  defauk  of  the  defendants;  and  observed  that,  if 
it  had,  her  non-arrival  would  not  be  a  sufficient  answer 
to  the  action.  T^ey  thought  that  the  defendants  had 
not  occasioned  it^  The  next  point  is  the  construction 
of  the  charter-party ;  and  if  my  opinion  upon  that  was 
erroneous,  the  plaintiffs  must  have  a  new  trial.  My 
opinkm  was,  timl  it  meant  such  an  arrival  of  the  Grant 

as 
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as  would  answer  the  purposes  of  the  parties  to  the      1824*. 
charter-party.     It  is  said  that  the  only  limit  is  arrival  in       - 

the  course  of  that  voyage ;  but  that  might  be  so  late  as       iigalmi 

IiointsckAiiB 
not  to  answer  tlie  purposes  plainly  designated  by  this 

instrument.    Looking  at  that  instrument  alone^  I  still 

think  as  before,  that  the  arrival  of  the  Grants  in  order 

to  satisfy  the  proviso,  should  have  been  within  the  120 

running  days,  or  the  twenty  additional  day%  during 

which  the  ship  might  be  detained  on  demurrage,  if  the 

captain  was  required  to  wait  so  long. 

Batl£y  J.  This  case  turns  chiefly,  if  not  entirely, 
upon  the  meaning  of  the  term  "  non-arrival/'  It  may 
have  an  indefinite  meaning ;  then  it  would  be  a  mere 
wagering  bargain  between  the  parties;  but  it  may 
also  mean  non-arrival  within  such  time  as  may  answer 
the  purposes  of  the  SU  PatricV^  voyage.  The  latter  is, 
I  think,  the  correct  construction ;  and  then,  in  order  to 
satisfy  the  proviso,  the  arrival  should  have  been  within 
the  stipulated  running  days,  or  such  further  period  as 
the  captain  of  the  St*  Patrick  chose  to  remain  on  the 
coast ;  for,  in  the  latter  event,  it  would  have  been  an 
arrival  available  to  the  freighters  of  that  ship.  If  the 
term  "  non-arrival"  is  to  be  construed  indefinitely,  it 
would  be  totally  unconnected  with  the  purposes  of  the 
charter-party  on  which  this  action  is  brought,  and  there 
could  have  been  no  reason  for  inserting  it.  But  in  all 
probability  the  parties  contemplated  such  an  arrival  of 
the  Grant  as  would  be  subservient  to  the  purposes  of 
the  freighters  of  the  St.  Patrick^  and  in  default  of  such 
arrival  this  charter-party  might  be  altogether  useless  to 
them.  It  is  probable  that  both  parties  thought  the 
Grant  would  arrive  before  tlie  &.  Patrick.    If  the  Grant 
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had  not  arrived  within  the  140  days  allowed  for  running 
days  and  demurrage^  the  captain  of  the  Si.  Patrick 
might  still  have  waited^  and  I  think  that,  if  he  had,  the 
arrival  of  the  Grant  during  such  stay  would  have  satis- 
fied the  proviso,  and  have  entitled  the  owners  to  claim 
the  freight  agreed  for  by  the  charter  party. 


Best  J.  (a)  I  am  of  opinion  that  there  is  not  any 
ground  for  disturbing  the  verdict  in  this  case.  The 
jury  have  found  that  the  delay  of  the  Grant  was  not 
attributable  to  the  defendants.  The  remaining  question 
depends  upon  the  construction  of  the  charter-party.  It 
appears  to  me  that  the  conduct  of  the  plaintifis  has  put 
an  end  to  their  claim.  I  agree  that,  if  the  St.  Patrick 
had  waited  until  the  arrival  of  the  Grants  the  owners 
would  have  bad  a  right  to  insist  upon  her  being  laden 
with  a  cargo  for  the  homeward  voyage.  It  may  be 
true,  that  the  voyage  spoken  of  in  the  proviso  was  the 
voyage  on  which  the  Grant  was  then  proceeding.  It  is 
also  true  that  she  did  arrive  at  GwfaquU  in  that  voyage, 
but  before  her  arrival,  the  captain  of  the  St.  Patrick  had 
put  it  out  of  his  power  to  fulfil  the  objects  of  the  char- 
terers. It  has  been  argued  that  they  were  bound  to 
load  her  within  120  days,  and  certainly  there  is  a  sti- 
pulation to  that  effect  in  one  part  of  the  charter;  but 
that  is  altogether  inapplicable  to  the  proviso,  for  until 
the  arrival  of  the  Grant,  it  could  not  be  known  whether 
that  instrument  would  or  would  not  be  void.  Now  be- 
fore the  Grant  arrived,  the  captain  of  the  St.  Patrick 
had  made  a  new  bargain,  and  had  abandoned  the  ori« 


(a)  Sob0jfd  J.  w«a  in  Uie  BsQ  Courts 
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ginal  contract;    the   defendants,  therefore,    were  not  1824. 

bound  to  provide  a  return  cargo,  and  consequently  the  soIku 

plaintiflfe  have  no  right  to  recover  in  this  action.  agaimt 

Rule  discharged. 


Amobt  and  Another  against  Mertweatheb. 

T)EBT  on  bond,  bearing  date  the  ISth  May,  1822,  Debt  on  bond, 
for  1000/.     Plea,  first,  (after  craving  oyer  of  the  ST^S^trf 
bond  and  condition  which  was  for  the  payment  of  500/.  |J5Sjn«ite[  ***' 
by  two  instalments,  the  first  of  which  became  payable  ?*f » ^^  ^ 

'  '^  "^  fendont,  by  W., 

on  the  13th  Mavy  1823,)  non  est  factum.     Secondly,  Mbuagent» 

made  unlawful 

that  ou  the  18  th  May^  1817,  the  defendant,  by  M.  White^  oontmcufor 
as  the  agent  and  on  the  behalf  of  the  defendant,  made  telling  sham 
and  entered  into  divers,  to  wit,  one  hundred  unlawful  gtodu/'uia/ 
contracts  and  agreements  with  persons  to  the  defend-  wwe  no°BpSl. 
ant  unknown,  for  die  buying  and  selling  of  shares  in  a  ^^utAat^' 
public  stock  or  security  of  this  realm  to  the  amount  of  *^-»  wtiie 

^  *'  agent  of  the 

10,000/.  three  per  cents.,  to  wit,  at,  &c.   Averment,  that  defendant,  to- 

*"  ^  '  luntary  paid 

the  contracts  were  not  specifically  performed,  but  that  sooi.  for  dif- 
ferences against 
afterwards,  to  wit,  on,  &c.,  at,  &c.,  he,  the  said  M,  White^  the  form  of  the 

did,  as  the  agent  and  on  the  behalf  of  the  defendant,  that  for  secur- 

voluntarily  pay  and  give  the  sum  of  500/.  to  the  said  J^^t  of "2a?* 

money  to  W,t 
the  defendant  gare  his  promissory  note  to  IV.,  and  that  long  after  the  same  became  due. 
W,  indorsed  it  to  thejplaintifis,  and  that  the  plaintiffs  afterwards  threatened  to  commence 
an  action  upon  the  note  against  the  defendant ;  and  the  defendant,  in  fear  of  the  action, 
did,  at  the  request  of  Sie  plaintifls,  give  the  bood  in  question,  which  the  plaintifia 
accepted  in  lieu  of  the  promissory  note,  and  the  money  secured  thereby*  they  well 
knowing  that  the  note  had  been  made  by  the  defendant  on  the  occasion,  and  for  the  pur- 
pose in  the  plea  mentioned :  Held,  that  this  plea  was  an  answer  to  the  action,  inasmuch 
as  the  plaintifis  took  the  promissory  note  after  it  was  due,  and  had  notice  of  the  iUegality 
of  the  original  consideration  before  the  bond  was  given* 

At  the  trial,  it  appeared  in  evidence  that  the  note  was  given  to  W.  to  cover  a  sum  which 
he,  as  broker,  was  to  pay  for  losses  on  stockjobbing  transactions:  Hdd,  that  this  evidence 
did  not  support  the  plea  which  stated  that  the  note  was  given  to  secure  the  repayment  of 
money  actually  paid  by  fV, 

personsy 
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IB24.       persons,  with  whom  the  said  contracts  bad  been  inadcy 
for  satisfying  the  respective  differences  for  the  not  per* 
forming  by  the  defendant  of  the  said  contractsi  contrary 
to  the  form  of  the  statute,  and  thereupon  ybr  securing  the 
repayment  to  White  of  499/.  10^.,  parcel  of  the  sum  of 
500/.  so  voluntarily  paid  by  M.  White,  and  for  no  other  ~ 
purpose ;  defendant,  on,  &c.,  at,  &c.,  at  the  request  of 
White,  made  his  promissory  note^  and  thereby  promised 
to   pay  three  months  after  date  to  White  or  order 
499/.  \0s.    That  White  indorsed  the  note  to  the  plaiur 
tiffs,  they  knowing  that  it  had  been  made  by  the  defend^  ^ 
ant,   on  the  occasion  and  for  the  purpose  qforesaid ; 
that  after  the  note  became  due,  the  plaintiffs  threatened 
to  commence  an  action  upon  the  note  against  the  de- 
fendanty  and  thereupon  the  defendant  gave  the  bond  in 
lieu  of  the  note  and  the  money  secured  thereby.     The 
third  plea  stated  the  making  of  the  unlawful  contracts, 
and  that  White  paid  500/.  for  differences,  and  that  for 
securing  the  repayment  thereof  to  White  defendant  gave 
his   promissory  note,  and  then  proceeded  as  follows : 
"  that  before  the  payment  of  the  note,  and  long  after 
the  same  had  become  due  and  payable,  according  to  the 
tenor  and  effect  thereof,  to  wit,  on  the  1st  of  January, 
1S20,  White  indorsed  the  note  to  the  plaintiffs.     That 
afterwards,  to  wit,  on  the  ISth  May,  1822,  to  wit^  at,  &c., 
the  plaintiffs  threatened  to  commence  an  action  against 
the  defendant  fot  the  recovery  of  the  money  in  the  note 
mentioned ;  and  thereupon  the  defendant,  in  fear  of  ihe 
said  action,  did,  at  tbe  request  of  the  plaintiffs,  to  wit,  on, 
8tti.,^  at  &c.,  make  and  seal,  and  as  his  act  and  deed,  deliver 
to  the  plaintiffs  the  said  writing  obligatory  in  the  de- 
claration mentioned,  and  the  plaintifis  then  and  there  ac* 
cepted  and  received  the  said  writing  dbligatorjr  in  lieu  of 

the 
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the  said  last  mentioned  promissory  note^  and  of  the  said 
sum  of  money  so  purporting  to  be  secured  thereby  as 
aforesaid,  induding  also  therein  the  sum  of  5L  Sst  for  the 
stamp  impressed  on  the  said  writing  obligatory  and  the 
costs  thereof,  and  on  no  other  account  and  for  no  other 
consideration  whatsoever,  the  plaintiffs  then  well  knowing 
that  the  said  promissory  note  in  that  plea  mentioned, 
had  been  made  and  drawn,  and  delivered  by  the  defend* 
ant  on  the  occasion  and  for  the  purpose  in  that  plea 
mentioned,  and  on  no  other  account  or  occasion."  At 
the  trial  before  Abbott  C.  J*  at  the  London  sittings  afcer 
last  Easter  term,  the  execution  of  the  bond  was  admitted, 
and  White  was  called  as  a  witness  on  the  part  of  the 
defendant,  and  he  proved  that*  the  note  was  given  to 
him  to  cover  a  sum  which  he,  as  broker  to  the  defend- 
ant)  was  to  pay  for  losses  on  stockjobbing  transactions. 
In  May,  1819,  he  being  in  want  of  money,  indorsed  the 
note  to  the  plaintiffs  as  a  security  for  money  which  they 
advanced  to  him,  but  did  not  then  inform  them  of  the 
consideration  upon  which  the  note  was  given ;  but  they 
were  informed  of  it  before  the  bond  was  executed. 
Upon  this  evidence,  the  Lord  Chief  Justice  directed  a 
verdict  to  be  found  for  the  plaintiff  on  the  second  plea, 
inasmuch  as  the  averment  in  that  plea,  that  notice  of 
the  illegality  of  the  note  was  given  to  the  plaintiffs  when 
they  took  the  note,  was  not  proved^  He  was  further  of 
opinion  that  the  third  plea  was  not  proved,  inasmuch  as  it 
alleged  that  the  note  was  given  to  secure  to  White  the  re- 
payment of  money  paid  by  White  for  compounding  differ- 
ences, whereas  it  appeared  by  Whites  evidence,  that  the 
note  was  civen  before  the  differences  were  actually  paid. 
But  it  was  contended  that  it  was  substantially  proved, 
and  a  verdict  was  found  for  the  plaintiffi  on  the  first  and 

second 
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1 824,        second  issues^  and  for  the  defendant  on  the  last  issue, 

■"""""        with  liberty  for  the  plaintiff  to  move  to  enter  the  ver- 

Amort  ... 

againu        dict  for  him  on  that  issuer  and  in  the  event  of  his  not 

xnsR,  succeeding  in  that  rule,  to  move  for  judgment  non  ob- 
stante veredicto,  on  the  ground  that  the  bond  was  good, 
although  the  plaintiiBfs  could  not  have  sued  on  the  note. 
A  rule  nisi  had  been  obtained  by  the  Attorney-General 
for  entering  the  verdict  for  the  plaintifFs  on  the  hist 
isssue^  or  for  judgment  non  obstante  veredicto. 

Scarlett  shewed  cause.  The  third  plea  is  good,  and 
was  made  out  in  prooC  The  defendant,  therefore^  is 
entitled  to  judgment  on  the  whole  record.  It  appears 
upon  the  plea  that  the  bond  was  given  as  a  substitution 
for  a  promissory  note,  which  had  been  indorsed  to  the 
plaintiffi  two  years  after  it  was  due.  As  against  these 
plaintifis  the  defendant,  therefore,  would  be  entitled,  in 
an  action  on  the  note,  to  avail  himself  of  every  defence 
which  he  would  have  had  against  the  original  holders. 
Brown  v.  Turner,  {a)  It  is  averred  that  the  platn- 
tifis  had  notice  of  the  illegality  of  the  original  con- 
sideration before  the  bond  was  given.  Here,  therefore, 
the  plaintiffs,  holding  a  promissory  note  which  they 
knew  to  be  void,  (because  it  was  given  to  secure  money 
paid  for  differences  on  stock-jobbing  transactions,)  took 
the  bond  in  lieu  of  it.  Cannon  v.  Brt/ce  {b)  is  an  au- 
thority to  shew  that  that  bond  is  void.  Secondly,  the 
plea  was  supported  by  the  proof:  it  was  necessary  in 
the  plea  to  state  facts  sufficient  to  shew  that  the  plain- 
tiffs could  not  recover,  and  it  sufficed  to  prove  substan- 
tially the  facts  stated.    When  a  plaintiff  sets  out  a  con- 

(•)  7  r.  2?.  WO,  (6)  J  JS,tA.  179. 
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tract  specially^  he  can  recover  only  on  the  contract  as  1824. 
setODt,  and  mosti  therefore^  prove  it  literally;  but  it 
is  otherwise  where  the  contract  is  not  specially  stated.  agabui 
Here  the  substance  of  the  plea  is  that  the  note  was 
given  to  pay  differences  on  stock-jobbing  transactions, 
and  that  has  been  proved*  It  is  wholly  immaterial 
whether  those  differences  were  paid  before  or  after  the 
note  was  ^ven.  It  would  have  been  sufficient  to  allege 
that  the  note  was  given  for  and  in  respect  of  differ- 
ences, &C.  That  is  the  substance  of  the  allegation  in 
the  plea. 

The  AHomet/^Oene^'ol  contrd.  There  can  be  no 
doubt,  that  by  omitting  or  altering  words  the  plea  might 
be  made  to  correspond  with  the  evidence.  The  facts 
alleged  have  not  been  proved.  The  plea  is,  that  White 
having  paid  the  differences,  the  note  was  given  to  him 
for  securing  the  repayment  to  him  of  that  money  which 
he  had  actually  paid.  The  proof  is,  that  the  note  was 
gpiven  to  White  to  secure  to  him  money  which  he  had 
not  then  paid,  but  which  he  was  to  pay.  Assuming  the 
plea  to  be  proved,  still  the  plaintiffs  are  entitled  to 
judgment,  non  obstante  veredicto.  Here  it  is  alleged 
that  the  plaintifis  took  the  note  from  White  after  it  was 
due,  but  without  knowledge  of  the  original  consider- 
ation. It  would  undoubtedly  have  been  a  good  defence 
to  an  action  on  the  note,  that  it  was  originally  given  to 
secure  money  to  be  paid  in  respect  of  illegal  stock- 
jobbing transactions ;  but  it  is  no  defence  to  on  action 
on  the  bond^  which  is  a  new  security,  and  not  'made 
between  the  parties  to  the  illegal  contract.  In  George 
V.  Stanley  {a)  the  defendant  had  given  bills  for  the 

(o)  4  Taunt,  680. 
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1824;  amounl  of  monej  lost  at  play:  these  bills  were  negot 
tiatfid  and  came  to  the  hapds  of  die  pbuntiff,  and  iriien 
they  became  due  the  defi9ndant  gave  in  lieu  of  them 
other  bills,  and  when  these  last  bilb  became  due,  he 
confessed  a  judgement,  which  the  court  reiiis^  to  set 
aside,  unless  it  were  shown  that  the  hoUer  of  the  biUa 
had  notice  of  the  illegality  of  the  original  consideraUon. 
iHotrcyd  J.  Here  the  oofae  was  Indorsed  tSiet  it  was 
due,  and  that  is  a  suspicious  cireuuistaoce,  frpm  which 
the  law  iiiCtrSy  that  the  party  taking  the  note  had  kjIPW' 
ledge  of  some  infirmity  in  the  title  of  the  holder,  ai)d 
the  indorsee  then  takes  it,  subject  to  all  the  objections 
to  which  it  was  liable  in  the  hands  of  th#  person  from 
whonoL  be  took  it*]  In  Cuthberf  v.  Hdhj^  (a)  pne  Plant 
had  discounted  certaip  prpmi$«oiy  fip^  pf /^fo/^%  and 
took  usurious  interest  upon  iheiii»  and  then  deposited 
them  with  his  bankers,  who  gaye  bini  credit  for  themt 
When  they  became  due^  Hal^iy  not  being  able  to  pay, 
gave  the  bankers  his  bond.  The  latter  had  no  know^ 
ledge  of  the  usury  between  Plank  and  Haley.  It  was 
held  that  the  bond  was  good, 

Abbott  C.  J,  There  is  a  great  distinction  betwe^ 
the  two  cases^  Here  the  plainti^  took  the  promissory 
note  after  it  was  du^,  Thisre  wa4  no  period  of  timp 
when  they  could  have  maintained  an  action  upon  th^ 
note,  and  they  had  notice  of  th(»  illegality  of  the  ori- 
ginal consideratioii  brfore  the  bond  was  given.  In 
Cuthbert  v.  Haley^  the  bankers  had  no  knowledge  of  the 
usury  at  the  time  when  the  bond  was  given,  and  Lord 
KenyoHf  in  delivering  bis  judgment,  relies  upon  that  cir* 
cumstance.    Wo  are  all  of  opinion  that,  aa  lt  appears 

upon 
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upon  the  plea  that  the  bond  was  given  as  a  substi*       1824. 
tation  for  a  note  which  was  taken  by  the  plaintifls,       — — 
subject  to  an  infirmity  of  title  of  which    they  had       againsi 
full  notice  befiire  the  bond  was  taken,  the  latter  in-        m^.^' 
strument  is  void.     The  rule,  therefore,  for  entering 
up  jiidgioent  for  the  plaiiUiffBy  non  obstante  veredicto, 
must  be  discharged.    We  also  tbiok  that  the  third  plea 
is  not  supported  by  proof;  but  the  defendant  may  bi^ve 
leave  to  aniend  bis  plea  upon  paying  the  costs  of  th? 
trial,  with  liberty  to  the  plaiotiffi  to  reply  de  noro.  (a) 

(a)  No  nile  hiwl  been  drawn  up  at  the  time  when  thla  case  was  printed. 

£Uafoed  against  Kkjoht.  SI^^'^a 

Y^ENMAN  shewed   cause  against  a   rule  obtained  VHierethe  ' 

by  Hutchinsonj  for  staying  proceedings   until  se«  discharged* 
curity  was  given  for  ^costs.     The  defendant's  affidavit,  ^iTentact^after 
on  which  the  rule  was  obtained,  stated  the  following  ^^i^J^trno- 
circumstances.     Issue  was  joined  in  Hilary  rerm,  1 822,  **f®  ^^^ 
and  notice  of  trial  given  for  the  adjourned  sittings  after  Court  suycd 

"^  "the  proceeding! 

that  term.     That  notice  was  afterwards  countermanded,  until  the  astig- 

nee*  or  tome 

and  on  the  ISth  of  May  following  the  plaintiff  was  creditor  of  the 
discharged  under  the  Insolvent  Act.  The  sum  claimed  give  security 
from  the  defendant  was  inserted  in  the  plaintiff's  schedule 
as  a  debt  due  to  him,  and  an  assignment  was  made  in 
the  usual  form  to  the  provisional  assignee  of  die  court, 
l^e  second  notice  of  trial  was  given  on  the  15  th  of  Ja- 
nuary,  1823.  The  defendant  also  swore  that  he  had  a 
good  defence  on  the  merits. 

The  Comt  ordered  the  proceedings  to  be  stayed  until 
the  assignee  or  some  creditor  of  the  plaintiff  should 
give  security  for  the  costs. 
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Wednetday,  WOOLLEY  OgaifiSt  WhITBY. 

February  19th. 

A  certificate      HPRESPASS  quarc  clausum  fregit    Plea,  not  guilty. 

^i^(  n  tfespess       ^^ 

was  wilful.  At  the  trial  before  Warren^  C.  J.  of  Chester^  and 

tiffto  his  full  Marshall  Serjt,  at  the  last  Chester  assizes,  the  plaintiff 
8&9n?.^  ^  obtained  a  verdict,  damages  55«,  and  it  appearing  that 
need  notlie  ^^^  trespass  was  Committed  after  notice,  the  plaintiff's 
g]|^J^Jj^^-^  counsel  requested  the  learned  Judges  to  certify  that  the 
^alofthe  trespass  was  wilful,  so  as  to  entitle  the  plaintiff  to  full 
costs  under^^he  8  &  9  ^  3.  r.  11.  5. 4.  No  certificate 
was  at  that  time  granted,  but  in  Michaelmas  term 
Warreii  C.  J.  certified,  Marshall  Serjt.  being  then  dead. 
The  costs  were  accordingly  taxed  and  levied  under  an 
execution.  A  rule  was  afterwards  obtained  to  set  aside 
the  certificate,  judgment,  and  execution,  and  to  have 
the  money  levied  returned  to  the  defendant:  against 
which 


2).  F.  Jones  now  shewed  cause.  It  must  be  admitted, 
that  the  case  of  Ford  v.  Parr  and  Ariother  (a)  is  in  favour 
of  the  defendant.  But  in  Tidd^s  Practice  (b)  several 
other  cases  are  referred  to,  and  he  states  the  result  of 
them  to  be,  that  the  certificate  required  by  the  statute 
in  question  need  not  be  granted  at  the  trial  of  the  cause; 
and  he  cites  a  case  of  Swinnerton  v.  Jervisj  which  is  not 
reported.  {Holroyd  J.  It  is  mentioned  in  Reynold 
V.  Edwards,  {c)']    In  Butler  y.  Cozens {d)^  it  was  taken 

(a)  2irtZf.21.  (b)  1002.  6th  edit. 

(c)  6  T.  R.  11.  (d)  11  Mod.  198. 

for 
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for  granted,  that  the  judge  might  certify  under  the 
23  &  23  Car.  2.  c.  9.,  at  any  time  after  the  trial.  The 
words  of  the  statute  now  in  question  will  be  satisfied,  if 
it  appear  at  the  trial  that  the  trespass  was  wiifal,  although 
the  certificate  be  not  granted  until  a  future  time.  [^Ba^ 
ley  J.  There  is  a  difference  in  the  language  of  the  first 
and  fourth  sections,  which  is  in  &vour  of  that  con-* 
struction.] 

J.  JfiUiams  and  CampbeU,  contra.  Mr.  Tidd  ceV'* 
tainly  states  that  the  certificate  need  not  be  granted  at 
the  trial,  but  he  is  not  justified  in  assuming  so  much 
to  have  been  proved  by  the  cases  which  be  cites.  JRet/" 
ndds  V.  Edwards^  and  two  cases  there  r^srred  to  in  a 
note^  were  questions'  as  to  the  power  of  the  judge,  in 
granting  or  withholding  a  certifi^^ate  at  his  discretion. 
Ford  V.  Parr  and  Another  is  expressly  in  point  for 
the  defendant;  and  in  Htdlock  on  Costs  (a)  it  is  said^ 
tfiat  the  certificate,  in  order  to  be  available^  must  be 
granted  in  court  at  the  trial.  This  construction  is  also 
confirmed  by  the  first  section,  which  requires  the  certi- 
ficate there  mentioned  to  be  granted  inmiediately  after 
the  trial  in  open  court.  Now  the  first  and  fourth  sections 
of  this  statute  are  in  pari  materil,  and  no  sufficient 
reason  can  be  given  for  making  any  difference  between 
them ;  they  should  therefore  receive  the  same  con- 
struction. 

Abbott  C.  J.  Had  there  been  any  clear  and  dist 
tinct  report  of  a  case  upon  thb  subject,  or  had  the  sub- 
sequent practice  followed  the  case  oiFord  v.  Parr^  which 

(a)  99.  2d  edit. 

VoL.IL  Q<\  has 


Whitit* 
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1824.       has  been  referred  to,  we  should  have  felt  bonnd  tb  dbide 

•       fey  it    The  report  ot  Pord  \r.  Parr  Ifeaves  opeh  to  uS  the 

ugahist  sii^po^itioti,  that  the  attention  of  the  codi*t  was  not  drawn 
id  tlie  foarth  section  6f  the  8  &  Sf  tV.  3.  c.l\.y  for  the 
jddges  are  iiiade  to  say,  thai  the  certificate  must  lie  granted 
*'  ih  opeH  doUrt  at  the  trial.*'  HoMt  thdt  k  required 
by  th^  first  section,  which  relates  to  i  matter  totally 
different,  and  the  expression  is  not  repeated  in  the 
fourth  section,  upon  which  this  question  depends.  Since 
ihis  decision  of  the  case  alluded  to,  the  opitiidh  both  of 
the  couri  knd  the  bar  seems  to  hkve  been,  that  (he  cer- 
tificate might  be  granted  at  any  time  after  the  trial.  In 
lBuHdrifv.Sturl{d)f  It  certainly  ^as  so  considered,  and 
in  Good  V.  Watktfii  {b\  where  a  vetf  ettratfrdihary 
motion  wa^  ihade  to  conlpel  the  leafned  judge  {Le 
Blanc)  who  iHed  the  cMtise  to  grUtit  a  certificate,  it  #0S 
nevei-  made  ah  objection,  that  it  cbuld  not  be  granted  at 
any  tiin^  afler  (he  trial.  Let  us  Ibolc  at  the  act  itself. 
In  the  first  Section  it  is  enacted,  that  where  one  6t  more 
of  several  defendants,  In  certain  actions  tliere  enumerated, 
siiait  be  acquitted  by  verdict,  etety  person  so  flc(|uitted 
shall  be  entitled  to  eosts  of  suit,  in  like  manner  ^s  if  all 
the  defendftnts  had  been  acquitted,  unless  the  judge  be- 
fore whoni  such  cause  shall  be  tried,  shall,  immediaiefy 
after  the  trial  thereof^  in  open  court  certify  upon  the  re- 
cord Under  liis  hand,  that  there  was  a  reasonable  cau^ 
for  making  such  person  or  persons  a  defendant  oi*  de- 
fendants ti)  such  action.  On  that  section  no  doubt  can 
be  entertained.  The  certificate  must  be  granted  in  open 
court  immediately  after  the  trial.  Then  the  fourth 
sectioUi  ^Icfa  is  how  in  questioh,  enacts,  '<  That  in  all 

(a)  1  7. 17.  696.  (6)  3£att,49S. 

lidtions 
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actions  of  trespass  wherein,  at  the  trial  of  the  cause  it  1884* 
shall  appear  and  be  certified  by  the  judge,  under  his 
hand)  up^  the  back  of  the  record^  that  the  trai^ass 
upon  which  any  defendant  shall  be  found  guilty  was 
wilful  and  malicious,  the  plaintiff  shall  recover  not  only 
his  damagesi  but  his  fiiU  costs  of  suit>"  It  is  Mid»  tfaltt 
these  two  sections  being  in  pari  materil,  are  to  hftve  the 
same  oonstrudioni  I  am  of  opinion,  on  the  contrary, 
that  the  application  of  different  words  to  similar  mattem 
shews  that  they  were  intended  to  have  a  different  con- 
struction* The  soond  constructioti  of  the  enactment 
appears  to  me  to  be^  that  if  at  the  trial  the  treq^Miss  ap^ 
pears  to  have  been  wilfid,  the  jttdge  may  grant  his  certi* 
iioBte  at  tiny  toonvwient  llme»  Hiis  certainly  is  the 
most  proper  constntetkm,  inasmuch  as  it  gives  the  judge 
time  for  oobsideratioti,  which  he  ought  to  have  tcft  iiie 
due  exercise  of  the  discretion  vested  in  him  by  the  sta* 
tute^    This  rule  must)  ther^yre)  be  dischaiged. 

Rule  dtachaiged  (a) 

(«)  Inmapet^O^r,  7r.  A.  44a,  ithwfdtolMtebasfi^hdMiB 
SwifufSM^  T.  Jietnii,  ditt  s  ctttlficate  under  8&  9  ^.  3.  ell.  s.  4«  i 
not  be  gmnted  at  tiw  triaL 


Qq2 
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The  King  against  The  Mayor,  Recorder,  and 
Aldermen  of  the  Borough  of  Fowet. 

%  diflri«r»  ft  13  Y  dkBitet  granted  in  the  59th  Geo.  3d.  reciting  a 

omtimted  ft  former  charter,  and  that  by  reason  of  certain  ne- 

to hKfev^pe^  glects  and  omissions  in  the  maintenance  of  a  distinct 

b^?S^^  and  separate  body  of  free  burgesses,  the  corporation 

^^bSZ^  of  Jbw^  was  in  danger  of  dissolution,  the  borough  was 

«r5^*Wne^  constituted  a  body  corporate  and  politic,  by  the  name  of 

of  the  free  bur-  ^^  Mayor  and  Free  Burgesses  of  the  Borough  ofFowey  ; 

gCMet  wcfv  to 

bechoienaU  and    by  that   name^    they  were    to    have    perpetual 

oTtfietldcnnen  succession.      The   charter   then   directed,    that  there 

mayor.    The  should  be  nine  of  the  most  honest  and  discreet  free 

dmenwere'  burgesses  of  the  inhabitants  of  the  said  borough,  in 

to  form  manner  thereinafter  mentioned,   to  be   chosen,  who 


jbirned^^e    ^'hould  be  Called  aldermen  and  council  of  the  borough ; 

IftWtof  J&lf- 

land  wfts  to  be  recorder.  The  chsrter  then  authorised  the  mayor  and  recorder,  or  their 
tc^MCtiTe  deputies,  and  the  rest  of  the  aldermen  of  the  borough  for  the  time  bein^  or  the 
greater  part  of  them,  (of  whom  the  mayor  and  recorder,  or  their  respectiTe  deputies,  were 
to  be  two,)  from  tfane  to  time,  and  at  aU  times  thereafter,  as  often,  and  when  to  them 
should  seem  fit  and  necessary,  to  nominate,  choose,  and  prefer  so  many,  and  such  perMms 
to  be  free  burgesses  of  the  Ixvougfa,  as  they  pleased,  and  to  those  free  burgesses  so  to  be 
choaen,  to  administer  an  oath  for  then*  fidelity  to  the  borough.  Nine  persons  were  nomi- 
nated as  the  first  aldermen,  one  perKm  as  recorder,  and  fire  persons  the  first  free  burgesses ; 
and  in  case  any  one  or  more  of  the  aldermen  should  die,  or  be  removed  from  his  office,  the 
mayor,  recorder,  justices  of  peace,  and  the  rest  of  the  aldermen,  or  the  greater  part  of 
tficm,  to  dect  one  other  of  the  free  burgesses,  inhabitants  of  the  bcvough,  for  an  alderman, 
to  supply  the  number  of  nine.  The  alderman  so  chosen  taking  the  oaths  before  the  mayor, 
recorder,  or  one  of  the  justices  of  the  peace  of  the  borough  for  the  time  being,  or  before 
two  or  more  aldermen,  or  for  want  of  mayor,  recorder,  jusUces,  and  aldermen,  before  three 
or  more  free  burgesses,  inhabitants  of  the  borough,  to  execute  the  office,  and  the  mayor,  the 
ez-mayor,  the  recorder,  and  their  deputies,  and  the  senior  alderman  and  the  senior  free 
burgess  were  to  be  justices  of  the  peace.  It  appeared  by  aflSdaTits  that  the  body  corporate 
had  for  three  years  t>een  reduced  to  the  number  of  six  aldermen  and  four  tre^  bnrgesaes, 
and  that  one  of  the  aldermen  was  in  a  dangerous  state  of  health,  and  was  upwards  of 
seventy  years  of  age,  and  incapable  of  performing  tlie  duties  of  alderman  and  justice  of  the 
peace;  that  of  the  four  burgeases,  two  were  upwards  of  seventy  years  of  age,  and  that 
another  was  not  an  inhabitant  of  the  borou^.  Tlie  Court  refused  to  grant  a  man- 
damus to  compel  the  mayor  and  aldermen  to  proceed  to  the  election  of  free  burgesses,  or 
to  hold  a  meeting  for  the  purpoae  of  considering  the  propriety  of  proceeding  to  such  an 
«leciion. 

-    and 
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and  that  one  of  the  most  honest  and  discreet  aldermen  lt24. 
of  the  borough,  to  be  chosen  as  therein  mentioned,  JJT^JT 
should  be  called  mayor;  and  that  the  mayor  and  alder-'  !f^^^ 
men  for  the  time  being  should  be  called  the  common  of  Fowvrt 
council  of  the  borough ;  and  that  there  should  be  on^ 
honest  and  discreet  man  learned  in  the  laws  ofEnglandj 
who  should  be  called  recorder.  There  then  followed 
this  clause^  <^  that  it  should  be  lawful  for  the  mayor  and 
recorder,  or  their  respective  deputies,  and  the  rest  of  the 
aldermen  of  the  said  borough  for  the  time  being,  or  the 
greater  part  of  them,  (of  whom  the  mayor  and  recorder, 
or  their  respective  deputies,  were  to  be  two,)  from  time 
to  time  and  at  all  times  thereafter,  as  often  and  when  ta 
them  should  seem  fit  and  necessary,  to  nominate^  choosy 
and  prefer  so  many  and  such  persona  to  he  free  burgesses 
of  the  said  borough  as  they  pleased,  and  to  those  free 
burgesses  so  to  be  chosen  to  administer  the  oath  for 
their  fidelity  to  the  said  borough,  and  all  things  faith- 
ftiUy  to  do  which  belong  to  the  place  of  free  burgesses 
to  be  done.  The  charter  then  proceeded  ta  nominate 
G.  G.  WTiUe  the  first  and  modern  mayor  of  th&  borough, 
and  J.  Kiniber,  T.  Grahamj  T.  Orchard,  JV.  Ba^l^i^ 
J.  BenneUj  J.  Hattett,  J.  Messer,  G.  G.  WTiitey  and 
Robert  Hearle,  to  be  the  first  and  modem  aldermen  of 
the  borough,  to  be  continued  in  that  office  for  their 
lives,  &c.  unless,  &c.  The  charter  then  nominated 
G.  Lacy  to  be  recorder  during  his  life,  and  as  long  as 
he  should  behave  well.  It  then  nominated  R.  P.  Flatnantf 
a  Bennett,  N.  Eveleigk,  G.  Thomas,  and  T.  NickeOs, 
to  be  the  first  and  modern  free  burgessess  of  the 
borough,  to  be  continued  in  that  office  during  thdr 
lives,  unless,  &c. ;  and  in  case  any  one  or  more  of  the 
aldermen  of  the  borough  for  the  time  bdng  should  die 
Q  q  S  or 
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1914*  ^^  ^  removed  from  that  office,  that  it  should  be  lawful 
for  the  mayor,  recorder,  and  justices  of  the  peace,  and 
the  rest  of  the  aldermen  of  the  borough  for  the  time 


Tbf  P4»f 


of^mwh*  being,  or  the  greater  part  of  them,  to  elect  and  prefer 
one  other  or  more  of  the  free  burgessesi  inhabitants  of 
the  ^id  borough,  for  an  alderman  or  aldermen  of  the 
said  borough,  in  the  place  or  places  of  him  or  them  so 
happening  to  die  or  be  removed,  to  supply  the  said  num- 
ber of  nine  aldermen  of  the  borough  aforesaid;  and 
thfit  he  or  they,  so  as  aforesaid  elected  or  preferred  to  the 
offi(:e  or  offices  of  alderman  or  aldermen  of  the  said 
borough,  the  office  or  offices  should  have  and  exercise 
dyring  his  or  their  natural  life  or  lives,  unless,  in  the 
meantime  as  aforesaid,  for  ill  behaviour  or  any  other 
offence  he  or  they  should  be  removed;  he  or  they  so 
chosen  first  taking  his  or  their  corporal  oath  or  oaths 
before  the  mayor,  recorder,  or  one  of  the  justices  of  the 
peace  of  the  said  borough  for  the  time  being,  or  before 
two  or  more  of  the  aldermen  of  the  said  borough.  And 
for  want  of  mayor,  recorder,  justices,  and  aldermen  (and 
not  otherwise)  before  three  or  more  free  burgesses^  inhabit- 
ants of  the  said  borough  for  the  time  being,  well  and 
faithfully  to  execute  that  office  in  all  things  thereunto 
belonging*  The  charter  then  enabled  the  recorder  to 
appoint  a  deputy  and  the  mayor,  the  ex-mayor,  the  re- 
corder, and  the  deputies  of  the  mayor  and  recorder  for 
the  time  being,  and  also  the  senior  aldermen  of  the  said 
borough  and  the  senior  free  burgess  of  the  said  bo- 
rough)  were  made  justices  of  the  peace.  The  affidavit 
then  stated  that  the  several  persons  named  in  the  charter 
as  paayor,  recorder,  aldermen,  and  free  burgesses,  re- 
spectively took  the  oaths,  &c. ;  and  that  the  charter  had 
ia  all  other  respects  been  accepted  and  put  in  execudon ; 

that 


IN  THE  4th  &  5tjj  Ye4W  OF  GB;QRGE  IV.  587 

that  for  the  l^t  three  years  the  body  corporate  ha^       1824. 
been,  and   sti|l   was,   reduced  to   the   number  of  six      JT^^T' 
aldermen  and  four  free  burgesses;  that  of  the  six  alder-       nsukiM 
men,  one  J.  Kimber  was  in  a  very  dangerous  and  pre-     ^ismn^ 
carious  state  of  health,  having  had  a  paralytic  stroke,  and 
being  upwards  of  seventy  years  of  age,  and  that  from  such 
age  and  infirmities  he  was  inpapable  of  attending  to  bis 
duties  as  an  alderman 'and  justicp  of  peace;  that  of  the 
remaining  four  free  burgesses,  one  T.  Nickells  was  up- 
wards of  seventy  years  of  age,  and  was  in  a  very  in- 
firm and  dangerous  state  of  health ;  that  another,  viz. 
R.  P.  Flamqnkf  was  also  seventy  years  of  age ;  and  that 
another,  N.  T.  Eveleigh^  was  not  an  inhabitant  of  the 
borough,  and  therefore  not  qualified  to  be  elected  an 
alderman  according  to  the  charter ;  that  in  consequence 
the  said  body  corporate  had  been  for  some  time  and 
still  was  in  great  danger  of  being  dissolved. 

fVilde  in  the  last  term  had  obtained  a  rule  nisi  for  a 
mandamus,  directed  to  the  mayor,  aldermen,  and  r^ 
corder,  commanding  them  to  proceed  to  the  election  of 
a  competent  number  of  free  burgesses  of  the  borough, 
or  to  hold  a  meeting  for  the  purpose  of  considering  the 
propriety  of  proceeding  to  such  an  election. 

Adam  and  Beimard  now  shewed  cause.  A  mandamus 
will  not  lie  to  compel  a  corporation  to  elect  members  of  an 
indefinite  body.  It  issues  only  in  cases  of  necessity,  and 
to  supply  a  defect  of  justice.  There  is  no  case  in  the 
books  in  which  such  a  writ  as  that  now  asked  for  has  been 
granted.  In  Butiet^s  N.  P.  201.  it  is  laid  down,  «  that 
where  by  charter  or  prescription  the  corporate  body  ought 
to  consist  o(  a  definite  number,  and  they  neglect  to  fill  up 
Q  q  4  the 
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182^..     the  vacancies  as  they  occur,  (he  Court  will  grant  a  man* 
-  '"    damns*''    From  this  passage  it  may  be  inferred  to  have 

agama  ^  been  the  opinion  of  the  learned  writer,  that  a  mandamus 
of  Fowir.  would  not  lie  to  compel  a  corporation  to  elect  members 
of  an  indefinite  body.  So  a  mandamus  will  not  lie  to 
do  an  act  which  a  party  may  do  or  not  at  his  discretion. 
Per  HoUf  Conyn^s  Dig.  Mandamus^  B  1.  In  the  Quern 
V*  HeathcoU  (a).  Eyre  J.  says,  all  writs  of  mandamus  are 
either  to  restore  persons  turned  out,  or  to  admit  persons 
refused.  In  Rex  v.  Pateman  (i),  it  was  stated  in  argu- 
ment at  the  bar  as  a  clear  proposition,  that  a  mandamus 
i^ould  not  lie  to  compel  the  corporation  of  Bedford  to 
^11  up  the  o£Sce  of  alderman,  because  the  number  was 
indefinite.  Those,  authorities  shew  that  the  general 
opinion  in  the  profession  has  been,  that  a  mandamus 
does  not  lie  to  compel  a  corporation  to  elect  members 
of  an  indefinite  body.  But,  secondly,  there  is  no  ne- 
cessity in  this  case  for  granting  a  mandamus.  For  if 
it  be  refused,  there  is  no  danger  of  the  dissolution  of  the 
corporate  body.  It  i^  true,  that  if  an  integral  part  of  a 
body  politic  be  destroyed,  and  the  remaining  parti  have 
no  power  to  restore  ity  the  corporation  is  dissolved,  be- 
cause it  has  lost  an  essential  attribute,  viz.  capability  of 
perpetual  succession.  Rex  v.  Pasmore.{c)  '  But  in  this 
^o&e^  if  all  the  free  burgesses  became  aldermen,  the  cor- 
poration would  still  be  in  no  danger  of  dissolution,  as  the 
mayor^  recorder,  and  aldermen  would  be  competent  to 
nominate,  choose,  and  prefer  such  persons  to  be  free  bur- 
gesses as  they  pleased.  Free  burgesses  are  necessary  only 
for  two  purposes ;  first,  as  a  body  out  of  which  the  alder- 

(•)  ao  ifod.  54.  (b)  2  r.  R.  777.  (c)  8  T.  X.  199. 

men 
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men  are  to  be  chosen ;  and  secondly,  for  the  purpose  of        1824* 

assisting  at  the  election  of  a  mayor  on  the  charter  day.       

Nowy  assuming  that  all  the  present  existing  free  bur-       agtUntt 

,       ,,  .  1,    ,  TheMayor,&c. 

gesses  were  made  aldermen,  it  would  be  competent  to  of  Fowxr, 
the  latter  body  to  proceed  immediately  to  elect  free 
burgesses,  ^but  there  is  no  present  duty  in  the  now 
court  of  aldermen  to  proceed  to  the  election  of  free 
burgesses  before  the  vacancies  in  the  court  of  aldermen 
are  filled  up;  and  it  would  be  contrary  to  the  spirit  of 
the  charter  to  compel  them  so  to  do.  For  the  alder- 
men are  a  definite  body  consisting  of  nine,  and  the  free 
burgesses  are  to  be  elected  by  the  mayor,  recorder,  and 
aldermen.  The  charter  contemplated,  therefore,  that 
the  free  burgesses  should  be  elected  by  a  majority  of  the 
nine  aldermen.  Now,  if  the  present  mandamus  were 
granted,  the  election  of  free  burgesses  would  be  by  a 
majority  of  five;  but  it  is  obvious,  tliat  the  course  to  be 
pursued  according  to  the  spirit  of  the  charter  in  the 
present  circumstances  of  the  corporation  is,  first,  to 
fill  up  the  vacancies  in  the  definite  and  electorial  body 
of  aldermen;  and  then,  when  that  body  is  complete, 
secondly  to  proceed  to  the  execution  of  it?  functions  by 
nominating,  choosing,  and  preferring  such  persons  to  be 
free  burgesses  as  the  majority  of  that  perfect  body  shall 
think  fit. 

'  Gaselee  and  Wilde  contra.  By  the  charter  a  present 
duty  is  created  in  the  aldermen  to  elect  free  burgesses,  or 
at  least  to  meet  to  consider  of  the  propriety  of  making 
such  election.  The  charter  appoints  nine  aldermen. 
Of  these  offices  three  are' now  vacant,  and  there  are 
only  three  efficient  free  burgesses.  Consequently,  if  all 
the  vacancies  in  the  court  of  aldermen  were  filled  up, 

therie 
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1884.       there  would  not  be  any  efficient  free  burgess  left.     Al- 


The  Kma 


though  it  has  i^ever  been  decided  that  a  mandamus  will 
agamu       lie  to  compel  a  corporation  to  .elect  members  of  an  in- 

The  lfayof»&c* 
of  Fowrr.     definite  body,  yet,  if  there  be  a  duty  to  fill  up  vacancies 

in  such  a  body  for  the  purpose  of  perpetuating  the 
corporation,  then  a  mandamus  will  lie,  because  it  is  ne- 
cessary for  the  purposes  of  justice.  It  is  incumbent  on 
those  \yho  apply  for  a  mandamus  in  such  a  case  to  shew 
that  the  necessity  exists,  o):  in  other  words,  that  the 
charter  will  be  defeated  unless  the  election  take  place. 
Now  in  this  case,  unless  the  aldermen  elect  more  free 
burgesses,  the  corporation  is  likely  to  be  dissolved.  Free 
burgesses  are  a  necessary  constituent  part  of  the  cor- 
poration. The  senior  free  burgess  ^  to  be  a  justice  of 
the  peace,  and  in  the  absence  of  the  mayor,  recorder, 
and  aldermen,  certain  oaths  are  to  be  administered  by 
three  free  burgesses.  The  charter,  therefore^  con- 
templated that  there  should  be  always  three  free  bur- 
gesses, and  although  there  are  that  number  at  present, 
yet  if  the  vacant  offices  be  filled  up,  there  will  not  be 
any  efficient  free  burgess  left*  Besides,  there  ought  to 
be  a  sufficienct  number  of  free  burgesses  to  affi^rd  the 
aldermen  the  means  of  selection  for  filling  up  vacant 
offices  in  their  body.  But  here,  there  being  only  three 
to  fill  the  same  number  of  vacant  offices  of  aldermen, 
the  latter  will  be  filled  by  succession,  and  not  by  election 
as  the  charter  directs. 

Abbott  C.  J.  I  am  of  opinion  that  we  ought  to  dis- 
charge this  rule.  There  is  no  instance  in  which  the 
court  has  ever  granted  a  mandamus  to  compel  a  cor- 
poration to  elect  members  of  an  indefinite  body.  The 
general  principle  of  the  C!ourt,  in  issuing  a  mandamus, 

is 
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is  very  well  defined  to  bcj  that  whenever  it  is  the  duty        1824. 


The  Kfiro 


of  a  person  to  do  an  act,  the  Court  will  order  him  to 
do  it.  The  question  is,  whether,  in  th^  present  state  ogainu 
of  the  corporation,  there  is  an  imperious  duty  upon  this  ofFowrr. 
body  to  proceed  in  the  first  place  to  the  election  of  free 
burgesses.  In  this  case,  by  the  charter,  there  are  nine 
aldermen,  and  an  indefinite  number  of  free  burgesses, 
with  a  power  for  the  corporation,  from  time  to  time,  as 
they  think  Bt,  to  elect  persons  to  become  free  burgesse0, 
and  five  are  named  free  burgesses,  and  there  are  at 
present  at  least  three  free  burgesses  against  whom  there 
is  no  objection.  Now,  the  fi^llowing  acts  are  to  be 
done  by  the  free  burgesses :  first,  the  senior  is  to  be  a 
justice  of  the  peace*  Secondly,  they  are  to  concur  with 
the  aldermen  in  the  election  of  the  mayor,  and  three  of 
them  are  competent  to  do  that.  And  in  the  absence 
of  the  mayor,  recorder,  and  aldermen^  they  are  to  ad- 
minister  the  oath  to  the  persons  elected  aldermen,  and 
three  free  burgesses  may  administer  the  oath.  There 
are  three^  therefore,  to  administer  this  oath,  if  it  be 
requisite  for  them  to  do  so.  Then  the  question  really 
comes  to  this,  whether  we  shall  order  the  corporation 
to  elect  free  burgesses  before  they  proceed  to  the  elec- 
tion of  aldermen.  There  is  a  sufiicient  number  of  free 
burgesses  remaining  to  fill  up  the  vacancies  occasioned 
by  the  loss  of  the  aldermen  ;  but  it  is  said,  that  if  all 
the  vacancies  were  filled  up,  there  would  be  no  efficient 
free  burgess  remaining,  for  that  the  one  remaining  is 
incapable  of  acting  in  the  discharge  of  his  duty.  That 
may  be  so,  but  at  present  there  does  not  appear  to  me 
to  exist  any  necessity  for  granting  this  mandamus.  It 
is  said  that  we  oughjb  to  make  them  elect  free  burgesses, 
in  order  to  give  the  aldennen  a  more  numerous  class  of 

free 
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1824.       ^^^^  burgesses,  from  whom  they  may  choose  the  new 
■  aldermen,   and  thus  give  them  a  greater  number  of 

agahui  persons,  out  of  whom  the  choice  may  be  made;  but  I 
""^  J^wjTT,  do  not  know  how  we  are  to  do  that,  for  what  greater 
number  are  we  to  give  ?  Will  five  be  sufficient,  or 
twenty?  The  greater  the  number,  there  is  certainly 
more  opportunity  of  choice  and  selection,  but  we  cannot 
say  what  number  they  ought  to  elect,  with  a  view  of 
giving  a  sufficiently  large  class  out  of  which  tlie  alder- 
men may  be  chosen.  It  is  worthy  of  observation,  too, 
that  the  present  free  burgesses  are  those  originally  ap- 
pointed by  the  charter  of  the  crown,  which  directed  the 
aldermen  to  be  filled  up  out  of  the  burg^ses,  and, 
therefore,  the  crown  having  proposed  those  five  persons' 
to  be  made  free  burgesses,  considered  them  to  be  fit  per- 
sons to  fill  the  office  of  aldermen  when  vacant.  Unfor* 
tunately  this  corporation  have  allowed  a  large  number 
out  of  the  nine  offices  of  aldermen  to  become  vacant, 
without  filling  up  any  one,  and  it  may  be  that  dqlay 
may  have  the  efiect  of  leading  to  a  dissolution,  but  I 
cannot  say  that  it  will  have  that  effect.  If  a  mandamus 
were  to  issue  to  elect,  and  it  was  duly  served  upon  all 
those  whose  duty  it  is  to  be  present  at  such  an  election, 
if  they  should  forbear  to  perform  their  duty,  without  as* 
signing  any  good  reason  for  such  forbearance,  the  court 
would  know  how  to  visit  them  for  not  having  obeyed. 
It  seems  to  me,  however,  that  at  present  that  strong 
case  of  necessity  which  ought  to  be  made  out  in  order 
to  call  upon  the  court  to  direct  the  choice  of  fi-ee 
burgesses,  prior  to  the  choice  of  aldermen,  has  not 
been  established.  For  these  reasbns  I  am  of  opinion 
that  this  rule  must  be  discharged, 

BayleiI 


IK  Tte  4th  &  5th  Yeabs  or  GEORGE  lY.  69S 

Baylet  J.     For  a  considerable  period  of  time  my       1824. 
impression  was,  that  we  ought  to  grant  a  mandamus  in 
order  that  a  court  might  be  held  at  which  the  corpor*       agahui 

.        r  .      .    ,  ,      «  t         TheMayor,&«. 

ation  might  exercise  their  judgment  as  to  whether  they  of  Fowjcr. 
would  elect  free  burgesses  or  not,  and  whether  they 
should  elect  burgesses  before  they  went  to  the  election 
of  aldermen.  But,  upon  consideration,  it  seems  to  me 
that  we  ought  not  to  interfere  at  all ;  ^*  vigilantibus  et 
non  dormientibus  jura  subserviunt"  is  a  very  good  and 
useful  rule,  and  one  which  may  with  propriety  be  ap- 
plied to  corporation  cases.  In  this  case  there  appears 
to  ine  to  have  been  great  negligence  in  those  persons 
on  whose  behalf  this  application  is  made.  It  was  the 
duty  of  the  existing  corporation,  as  soon  as  a  vacancy 
occurred,  to  have  insisted  upon  its  being  filled  up  forth- 
with, and  if  that  had  been  done  then,  inasmuch  as  the 
charter  directed  that  the  aldermen  should  be  filled  up 
out  of  the  existing  burgesses,  and  no  new  burgesses 
had  been  elected,  the  choice  must  have  attached  upon 
one  of  the  then  existing  burgesses,  and  as  soon  as 
the  vacancies  were  filled  a  majority  of  the  nine  must 
have  concurred  in  deciding  whether  there  should  be 
any  more  free  burgesses  or  not ;  and  when  a  second 
party  died  the  same  question  would  have  been  again 
raised.  Here,  however,  the  parties  have  thought  fit  to 
wait  until  the  number  of  aldermen  has  been  reduced 
nominally  from  nine  to  six,  and  substantially  to  five, 
and,  consequently,  there  are  now  in  this  corporation, 
when  there  ought  to  have  been  nine  aldermen,  five 
only.  Now  the  charter  has  said,  that  it  shall  be  in  the 
judgment  of  the  nine  whether  there  should  be  any  and 
what  free  burgesses ;  and  if  in  this  case  we  were  to  grant 
the  mandamus,  the  new  free  burgesses  would  be  elected, 

not 
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1^24.       libt  by  ft  Majority  of  Afite^  btit  by  A  majority  df  Ave, 

"- — ^       Whicb^  ds  it  seemA  Id  tkie»  trbuld  b6  workilli;  ma^  ilW 
TlrtKiirti  , 

^M^       justice^  because  thkt  migbt  etitirely  dupefsede  the  incho* 

lull}  Msyor,  &t.  ,  •••i  ••«.  • 

ofFowET:  atb  ngb^  which  the  pretont  existing  burgesses  ori«> 
giimlly  obtained.  For  if,  wfaeii  the  first  vacancy  had 
demurred,  they  had  proceeded  to  an  election,  it  h 
monally  certain  the  choice  tnikst  have  fallen  upon  one 
of  thb>9e,  whereas,  if  the  majority  of  the  existing  body 
a^e  iflinUcal  to  the  interest  of  the  pre^ht  ^sting 
burgesses,  you  may  have  aii  eUtin^iy  new  sist  of  bnl^ 
gesses,  not  named  in  the  charter,  elected  t6  the  vACant 
offices  of  aldermen.  For  these  reasons  t  think  (he  rule 
ought  to  be  discharged. 

HoLROTD  i.  i  Am  of  the  same  opinion.  By  Ihid 
charter,  the  mayor  ahd  aldermeh  are  to  elect  stidi  and 
so  many  free  bafgesseis  as  they  shall  lliink  fit.  It  is  Hot 
competent,  therefore^  to  the  Coukt  to  graXit  a  mandan^ 
mus  directing  them  to  elect  eny.  'Whether  a  manda-^ 
mUs  may  be  granted  to  compel  die  persons  who,  by  the 
charter,  were  appointed  to  elect,  to  attend,  iti  order  to 
form  a  meeting  to  consider  what  free  burgesses  should 
or  should  hot  be  elected,  is  ahother  question.  Without 
saying  whether  a  mandamttt  would  lie  in  eucb  «  case  or 
not)  I  certaitily  doubted  very  much  vvhethef  ,  supposing  it 
would  lie,  this  case  was  hot  a  fit  caM  for  it  to  be  granted. 
The  result  of  the  consideratioti  which  I  have  ^ven  to 
the  subject  is,  that  it  ought  not  to  be  granted  under  the 
present  circumstances;  for  although  there  are  five  free 
burgesses  named  in  the  charter,  they  Are  not  to  be  con*- 
sKlei*ed  as  a  definite  body,  fbr  by  the  preceding  part  of 
the  chattel*  the  mayot  and  aldermen  may  elect  sudi 
and  so  many  as  diey  shall  think  fit ;  but  iii  ofder  th^t 

in 
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in  the  rheantizne  therS  should  Hot  te  wanting  a  body       18^4. 

of  free  burgesses,  the  cbftrter  nominates  five,  biit  it  does     _ 

hot)  as  ill  the  cfise  of  aldermieii^  direct  that  there  shall       a^aina 

1       •  111  «•    1      /.       «  The  Mayor,  ftc. 

be  any  election  to  supply  the  places  of  the  nve  burgesses     ()f  fo^zr. 
homiriated.  '  It  s^eths  to  me,  therefore,  to  be  an  inde- 
finite body,  of  which  the  crowti,  in  the  first  instance, 
nominated  five,  the  number  being  to  be  ihdefinite,  ac- 
edrding  to  the  will  of  the  corporation,  dlways  supposing 
the  members  to  Act  properly  in  the  discharge  of  their 
duty.     \Vitii  respect  to  the  aldermen,  I  tiikti  it  td  be 
the  duty  of  the  corporation,  within  a  reasonable  time 
after  a  vacancy  in  the  number  of  iEkldermen  has  occurred, 
to  fill  up  that  vacancy,  so  that  the  body  of  niiie  should 
be  completed,  in  oi*der  that  the  functions  of  aldermen 
and  mayor  (the  mayor  being  one  of  the  nine)  should 
be  performed,  and  thdt  the  town  might  have  the  benefit 
of  the  whole  body  to  perform  those  fimctions.    The 
qtttstion  in  this  case  seems  to  be,  whether  the  ele^tloti 
of  free  burgesses  shiall  be  by  thi^  majoHty  of  the  five 
br  sijc  aldermeil  now  existing,  or  whether  it  should  be 
by  a  majority  of  the  whole  number  of  nine.     If  the 
present  mandamus  is  to  be  granted^  it  could  only  be  to 
consider  whether  they  will  elect  or  not ;   and  even  if 
they  then  detet'ttiined  to  elect  free  burgesses,  the  election 
could  not  be  by  the  fixU  nuniber  of  aldermen,  wheteas, 
if  wc  require  the  aldermen  to  fill  up  the  vacancies  in 
their  body  in  the  first  place,  that  would  be  agreeable  to 
the  intention  and  provisions  of  the  charter.     It  appears 
to  me,  therefore,  that  the  present  mandamus  ought  not 
to  be  granted. 

Best  J.    Although  1  entettain  some  doubts  upon 
this  questioni  the  Inclination  of  xby  bpinion  is,  that  the 

majadamus 
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1824.  mandamus  ought  to  be  granted.  Undoubtedly  it  was 
•  "       the  duty  of  the  aldermen,  from  time  to  time,  to  fill  up 

againsi  Yacancies ;  but,  assuming  that  they  were  culpable  in  not 
of  Vowmr,  filling  them  up,  I  think  that  is  not  any  reason  why  we 
should  not  grant  this  mandamus,  for  this  is  not  a  ques- 
tion in  which  the  interests  of  the  aldermen  only  are  to 
be  considered,  but  the  interests  of  the  town ;  and  those 
interests  ought  not  to  suffer  from  the  negligence  of  any 
member  of  this  corporation.  It  is  said,  that  we  have 
not  the  power  to  grant  this  mandamus.  If  this  appli- 
cation had  been  made  a  centmy  ago,  it  would  not  pro- 
bably have  been  granted,  for  at  that  time  a  mandamus 
was  held  to  lie  only  to  compel  the  performance  of  a 
ministerial  duty,  but  modern  cases  have  gone  much 
further,  and  a  mandamus  now  will  lie  for  the  perform- 
ance of  any  public  duty.  In  BuUer^s  N.  P.  201.,  it  is 
said,  that  where  by  diarter  or  prescription  the  cor- 
porate body  ought  to  consist  of  a  definite  number^  and 
they  neglect  to  fill  up  the  vacandes  as  they  happen,  the 
court  will  grant  a  mandamus,  an4  the  reason  of  that  is, 
because  the  filling  up  of  the  definite  body  is  necessary 
to  give  perpetuity  to  the  corporation.  Now  if  the  same 
reason  applies  to  an  indefinite  boily,  it  follows,  that  the 
court  ought  to  grant  a  mandamus  to  elect  the  members 
of  that  indefinite  body.  In  tiiis  case,  it  appears  to  m^ 
that  in  order  to  prevent  tlie  dissolution  of  this  corpor- 
ation,  it  is  necessary  that  free  burgesses  should  be 
elected.  The  king,  by  his  charter,  has  granted  that 
the  body  should  be  perpetual*  It  is  therefore  necessary 
for  every  component  part  of  that  body  politic  to  do  all 
that  is  essential  to  the  preservation  of  the  corporation. 
Now  what  is  essential  to  its  preservation  ?  Not  a  mere 
formal  election,  but  a  substantial  election  of  the  members 

of 
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of  that  corporation.     Is  not  this  corporation  redaced  to       1824« 

a  gtfite  in  which,  if  an  alderman  died,  new  free  bur-       — — 

The  Kzira 
gesses  could  not  be  elected  ?  Besides,  the  three  existing        agaUut 

free  burgesses  may  force  themselves  into  the  court  of     of  Fowxr, 
aldermen,  and  every  one  of  them  may  be  incompetent 
to  fill  that  office.     There  are  now,  indeed,  four  free 
burgesses,  of  whom  one  is  a  non-resident :  but  supposing 
there  were  only  two,  those  two  could  force  their  way 
into  the  court  of  aldermen.    I  agree  that  we  are  bound 
to  assume  that  these  persons  were  duly  competent  to 
fill  the  office  of  free  burgesses,  because  they  are  nomi- 
nated in  the  charter,  but  a  man  may  be  fit  to  be  a  free 
burgess,  and  not  fit  to  be  an  alderman.     The  latter  is 
an  office  of  magistracy,  and  the  person  who  is  fit  to  be 
a  free  burgess  may  be  unfit  to  exercise  the  fimctions  of 
a  magistrate.     With  respect  to  inchoate  rights  I  cannot 
agree  that  a  person  is  to  be  elected  because  he  is  eli- 
gible.    A  man  may  be  eligible,  and  still  not  have  a 
right  to  be  elected.    It  seems  to  me,  that  whenever  a 
corporation  is  reduced  to  that  state  in  which  there  is  no 
choice  of  persons  to  fill  up  the  offices  which  by  the 
charter  are  directed  to  be  filled  up  by  election,  it  is  then 
in  a  state  in  which  it  is  necessary  for  the  court  to  in- 
terfere to  compel  them  to  do^  all  that  is  necessary,  in 
order  that  something  like  a  free  choice  may  take  place. 
There  cannot  be  any  free  choice  in  this  instance.     Al- 
though at  present  it  appears  that  there  are  three  per- 
sons eligible,  still  that  wUl  not  bear  the  name  of  election ; 
it  is  succession ;  and  the  moment  that  the  three  su(^ceed 
the  corporation  will  be  entirely  at  the  mercy  of  the  ma- 
jority of  the  whole.    It  seems  to  me  to  be  a  clear 
prmciple  of  law,  that  where  there  is  a  strong  political 
necessity  for  an  act  to  be  donci  this  Court  has  a  right 
Vol.  II.  R  r  to 
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18f4>»  to  require  that  it  shall  be  done;  and  I  think  also» 
that  in  this  case  there  exists  that  d^ree  of  necessity. 
Ffom  the  cases  which  have  been  cited»  it  appears  that 
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•f  Ibwir<  it  has  never  be^i  decided  that  a  mandamus  does  not  lie 
to  compel  the  election  of  members  of  an  indefinite  body. 
Theni  does  not  the  principle  upon  which  the  Court  has 
proceeded  apply  to  an  indefinite  body^  when  reduced  to 
ope  or  twO}  as  strongly  as  to  a  definite  body?  With  re* 
speot  to  the  dictum  of  Eyre  J.  cited  from  10th  Moden^ 
I  cannot  admit  that  to  be  law,  because  that  would  equally 
prevent  the  court  from  adding  to  the  number  of  a  defi- 
nite body.  The  true  principle  is,  that  this  pr er<^tive  writ 
shall  be  granted  in  all  cases  where  the  justice  of  the  country 
requires  that  it  should  be  granted.  If  justice  does  not 
require  it  to  be  gmnted,  the  granting  of  it  would  be  an 
abuse  of  the  power  vested  in  the  Court.  But  if  we  see 
that  justice  will  be  defeated  if  it  is  not  granted,  we  are 
not  to  be  lettered  in  tbe  exercise  of  our  authority,  by 
being  told  that  in  ancient  times  sueh  a  writ  would  not 
have  been  granted.  For  these  reasons,  it  appears  to  me 
that  the  role  granting  a  mandamus  ought  to  be  made 
abscJttle. 

Rule  discharged. 


The  King  against  Rawson  and  Others. 
Where  the  de-    ^FHE  defendants  were  indicted  for  a  riot  and  assault. 

fendentti  in  an     <^ 

indictmeDt  for  At  the  trial    at  the  last  Lancaster  assises,  before 


nibmittcd  to  e    Hdtojfd  J.,  they  submitted  to  a  verdict  of  guilty,  upon 
^Ini^u^ii      ™  understanding  that  they  were  not  to  be  brought  up 

■Q  nndcnund- 

iog  tiiat  thej  were  not  to  be  bronj^t  up  for  judgment :  Held*  that  the  prosecntor  was  not 

entitled  to  oeita,  no  ^^(reement  bavjng  been  espreisly  made  reipectiog  them. 

for 
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for  judgment    Nothing  was  then  said  about  the  costs.       18B4* 

A  side-bar  rule  for  taxing  the  prosecutor^s  costs  having 

been  oblainedi  Scarlett  moved  to  discharge  that  rule.  agamu 

Rawmv. 

Crots  Seijt.  shewed  causey  and  contended,  that  where 
dafeodaata  sabmit  lo  a  vfrdid  of  goUtyi  apon  an  tifider'* 
standing  thai  they  art  not  to  be  brought  up  far  judg- 
ment, it  is  always  ooosidcrad  a  term  in  the  agreeniefi^ 
that  the  prosecutor's  costs  shall  be  paid. 

Abbott  C.  J.  When  a  prosecoftiar  agrees  ool  to 
bring  up  a  defendant  for  judgment,  and  expeels  m  v^ 
turn  to  receive  some  advantage  to  whieh  proseentofs  in 
general  are  not  entitled,  he  should  take  care  to  have  k 
dearly  expressed  at  the  time.  In  such  a  case  aa  the 
present  it  is  certainly  rather  a  nioe  pomt  to  deuide^ 
whether  the  prosecutor  should  have  expivssed  his  fSf« 
pectation  of  the  costs,  or  whether  the  defendants  should 
have  particularly  exoluded  them  from  their  agreement* 
Bat  upon  the  whole  we  all  think  that  they  should  have 
been  mentioned  by  the  prosecutor. 

Rule  absolute  for  discharging  the  sidefbar  ralet 
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Ex  parte  Aldridoe. 

uSiteSI**^  ROBERT  ALDRIDGE,  a  prisoner  in  the  gaol  of 
ft  k  ^?i-ml^'  HasiitigSf  was  brought  up  by  writ  of  habeas  corpus, 


that  the  offence  and  the  ffaoler  set  out  in  his  return  a  warrant  for  the 

flhoold  appear  ° 

to  have  been      imprisonment  of  Aldridge  in  pursuance  of  the  following 

iHToreQ  on  the 

oath  of  one  or-  conviction,  which  was  brought  up  by  certiorari.  "  Be 
witnciaes,  and  it  remembered,  that  on,  &c.  at,  &c.  JR.  Aldridge  hath 
the  Gonricaon^  ^^  ^^^7  convicted  before  me,  E.  ikf.,  one  of  his  ma- 
?^\vuton-  j®*^*  justices  of  the  peace  residing  near  the  place  where 
^**^^**^-  the  o£fence  was  committed,  of  having  within  three 
"^^.w*f*:       mcmths  last  past,  to  wit,  on,  &c,  at,  &c.  (he,  the  said 

lurei    (without 

Baying  upon       JR.  A.  then  and  now  bein/r  a  subject  of  his  present 

oath)  and  pm.  .  ,  ^        ,  ?  /  .  , 

ceededj  <«and    majesty,)  been  found  carrying  and  conveying,  and  as- 

itisthjaday,in     .  ^.       .  .  ,  .  ^  -.    *u    r 

like  nuumer,  sistiug  in  Carrying  and  conveying,  contrary  to  the  form 
theoaih^*  ^^  of  the  Statute  in  that  case  made  and  provided,  divers, 
btandy^^  to  wit,  eight  gallons  of  foreign  brandy,  then  and  there 
??  ^^  that  ^"'ii^^  ^^^  liable  to  forfeiture  under  and  by  virtue  of 
he  was  detained  an  act  of  parliament  relating  to  the  revenue  of  customs 

by  an  officer  of  ^    ^,  ^  ° 

the  navy,  &c.:'*  and  excise  in  the  United  Kingdom,  for  that  the  said 

Held,  that  car-  . 

vying  the  brandy,  being  goods  liable  to  the  paymoit  of  customs 

offence,  and  as   <^d  Other  duties,  had  been  then  and  there  unshipped 

stateTtohave     with  intention  to  be  laid  on  land,  customs  and  other 

oath,  thToon^  duties  not  being  first  paid  or  secured,  contrary  to  the 

]22f^JJ^^»  form  of  the  statute,  &c.     And  it  is  this  day  in  like  man- 

(having  been      ner  also  proved  on  the  oath  of  Joseph  Hancock^  to  and 

conumttedto  ...  . 

prison),  was       before  me  the  said  justice,  that  the  said  brandy  was  then 

entitled  to  be 

dischaiged.  and  there,  to  wit,  on,  &c.  at,  &c.  seized  and  taken  from 
the  said  IL  Aldridge  ;  and  that  he,  the  said  R.  A.,  (being 
a  subject  of  his  said  majesty  as  aforesaid,)  was  then  and 

there 
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there  founds  taken,  stopped,  arrested,  and^detained  by       1824. 

one  J,  G.  JFl, ;  he,  the  said  J.  G.  F.^  then  and  there  beini;      _ 

an  officer  of  his  majesty's  navy,  and  brought  aiid  carried     AtoEOMx. 

before  me  the  said  justice,  residing  near  to  the  place 

where  the  siud  iZ.  A.  was  so  founds  taken,  and  arrested, 

and  detained  by  the  said  J.  6.  JP.  as  aforesaid;  and  that 

the  said  ILA/vi  not  fit  and  able  to  serve  in  the  navy ; 

I  do  therefore  adjudge  that  the  said  lU  A.  hath  for  such 

offence  forfeited  the  sum  of  lOOA,  punmant  to  the  act 

passed  in  the  third  year  of  6. 4.,  entitled,  &c."    The 

return  havhig  been  read, 

Plait  moved  that  the  prisoner  might  be  discharged 
out  of  custody,  for  that  it  did  not  appear  by  the  con- 
viction that  the  offence  with  which  the  prisoner  was 
charged  had  been  proved  upon  oath  by  any  credible  or 
other  witness. 

Shepherd  shewed  cause.  It  is  true,  that  in  the  first 
part  of  the  conviction  where  the  offence  is  stated,  no 
mention  is  made  of  the  evidence  by  which  it  was  sub- 
stantiated. But  then  it  proceeds,  <*  And  it  is  this  day 
in  like  manner  also  proved  on  the  oath  of  «7.  H.y  &c  i** 
it  is  therefore  clear  upon  the  whole^  that  the  offence 
was  proved  on  the  oath  of  J.  H. 

Abbott  C.  J.  I  do  not  find  any  thing  in  this  con- 
viction to  which  the  expression  '^  in  like  manner"  can 
refer.  In  the  former  part,  the  statement  is  merely  that 
JZ.  A»  was  convicted.  It  is  not  any  where  alleged  that 
he  was  proved  upon  oath  to  have  been  found  carrying 
and  conveying  the  brandy.    Now  that  is  the  o£knce  of 

R  r  S  which 
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)894.  which  ha  was  convicted^  and  a«  it  doet  not  appear  that 
the  conviction  proceeded  upon  proper  evidence,  the 
prisoner  must  be  discharged. 

Prisoner  diaoharged. 


Tbe  Kino  against  M»yQri  &c.  of  Gray£6eno. 

SSSS*.  A   ^ULE   had  been   obtained,    calling    upon   the 
«>np?f^^  mayor,  jurats,  and  inhabitants  of  the  villages  and 

there  should  be  parishes  of  Gravesend  and  Milion,  in  the  county  of  Kent^ 

A  high  iteward 

and  an  under  to  shew  cause  why  a  mandamus  should  not  issue  di- 

impoied  upon  rected  to  them,  commanding  them  to  admit  F.  Southgate 

ow  judicial  and  ^nd  G.  N.  Jtich  as  deputies  and  nominees  of  C  Fesqff 

ds^^md  did  8ub<seneschal  or  under  steward  of  the  said  villages  and 

"^w'to^a""  parishes,  to  enrol  and  enter  all  indentures  of  apprcntice- 

HrfH*A!Jh^*  ship  of  apprentices  taken  by  the  inhabitants  of  the  said 

could  not  ap-  corporation,  to  enrol  all  freedoms  of  such  apprentices, 

generally  to  and  to  enter  in  a  ledger  or  book  the  acts  and  matters 

disdiarge  all  _  «  i  «•     • 

the  ministerial  agreed  upon  at  any  courts  or  assemblies  of  tbe  said 

office!   Al-  corporation,  and  to  discharge  all  other  ministerial  duties 

iawdr'the^cor-  h^lo^gi'^g  ^^  annexed  to  the  said  office.     It  appeared  by 

poration  re-  ^g  affidavits,  that  by  a  charter  of  the  7  Car.  1.,  the  fore- 

quired  that  he  ^  J 

*\  or  his  suffi-  man,  jurats,  and  inhabitants  of  the  villages  and  parishes 

ctent  depuQr* 

should  attend  of  Gravesend  and  Milton,  in  Kent^  and  their  successors, 

at  every  court 

to  execute  the  were  created  a  corporation  by  tbe  name  of  the  **  Mayor, 

office.  Jurats,  and  Inhabitants  of  the  villages  and  parishes  of 

whSher  he  Gravcsend  and  Milton^  in  Kent"    They  were  to  have  one 

made  ra^  an  ^^pi^^  sencschol  or  high  steward,  and  one  other  person 

appointment  skilful  in  the  laws  of  the  kingdom,  sub- seneschal  or 

charge  of  any  under-steward ;  that  he  should  inhabit  and  reside  in  the 
particular  mi- 

nifteiial  duty?  villages  and  parishes  aforesaid,  unless  the  mayor,  jurats, 

and 


IN  THS  4th  &  5th  Yi:ars  or  Qf;OROE  IV.  MS 

and  inhabitants  for  the  time  being  dispensed  with  it;  18S4» 
and  power  was  given  to  the  corporation  to  make  bye  i^TKnra 
laws  for  declaring  after  what  inannei  the  mayor,  jurats,  %^^^Sf^c  oi 
and  inhabitantft|  and  their  officers  and  ministers,  should  0$Aruit»»* 
behave  and  demean  themselves  in  their  offices  and 
functions.  On  the  20th  of  March^  a  bye  law  was  made 
requiring  that  all  inhabitants  taking  apprentices  should 
bring  their  part  of  the  indenture  to  the  mayor  to  be 
signed  and  allowed,  and  that  the  sub-s^fieschal  should 
then  enrol  it  in  a  book  kept  for  that  purpose^  and 
also  should  enrol  the  freedom  of  every  person  hay- 
ing served  an  apprenticeship  of  seven  years,  and  then 
claiming  his  freedom.  Another  bye  law,  made  at  the 
same  time,  required,  that  all  acts  and  matters  agreed 
upon  at  any  courts,  &c  holden  by  the  mayor,  jurats, 
and  common  council  of  the  corporation,  touching  or 
concerning  the  good  or  government  of  the  same,  should, 
by  way  of  act  or'  order,  be  forthwith  drawn  up  and 
entered  in  some  ledger  or  book,  to  be  kept  for  that 
purpose  by  the  under-steward  of  the  corporation  for  the 
time  being.  That  the  said  under-steward  or  recorder 
for  the  said  corporation  for  the  time  being,  or  his  stjjffl^ 
cient  deputy,  should  be  attendant  at  every  court  pf  record 
holden  before  the  mayor  and  jurats  of  the  corporation, 
.  and  there  should  well  and  faithfully,  according  to  bis 
utmost  skill,  do,  perform,  and  execute  all  and  every  such 
thing  and  things  belonging  to  his  said  office.  On  the 
21st  of  March^  1822,  the  Hon.  C.  Vcsey,  Barrister  at 
Law,  was  elected  sub-seneschal  of  the  corporation,  and 
sworn  in  on  the  8tli  of  Aprils  when  his  residence  was 
dispensed  with.  The  sub-seneschal  appointed  Souihgate 
and  Bich,  attornies  of  the  court  of  K.  B.,  his  deputies 
and  deputy,  to  perform  on  his  behalf  the  several  minis- 
R  r  4  terial 
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1824.       terial  duties  bdonging  to  bis  office,  and  particularly 

„         those  meutioned  in  the  bye  laws  above  set  forth.     Sautk- 

Ho*^       sale  and  Rich  required  to  be  admitted  to  the  perform- 
Mayor,  &c.  of  °  ^ 

GftATESByo.    ance  of  those  duties,  and  on  the  19th  of  December^  1823, 

presented  themselves  at  a  meeting  of  th^  corporation, 
when  they  were  excluded  from  it.  .  Besides  the  minis- 
terial offices  mentioned  in  the  bye  laws,  the  sub- 
seneschal  had  several  judicial  duties  to  discharge  which 
were  imposed  upon  him  by  the  charter;  he  was  to  hold 
a  court  of  record  and  act  as  a  justice  of  peace.  The 
charter  did  not  ^ive  him  power  to  appoint  a  deputy, 
and  upon  searching  the  muniments  and  records  of  the 
corporation  for  the  last  200  yeare,  it  did  not  appear  that 
any  appointment  had  been  made  by  the  sub-seneschal  or 
'  recorder  of  a  deputy  sub-seneschal  or  recorder. 

Gaselee  and  Chitty  were  called  upon  to  support  the 
rule.  It  may  be  admitted  that  the  sub-seneschal  could 
not  have  appointed  a  deputy  generally,  inasmuch  as  he 
has  to  discharge  certain  judicial  functions,  and  the 
charter  has  not  authorised  the  execution  of  them  by 
deputy.  But  the  appointment  in  question  is  confined 
to  ministerial  duties,  and  the  bye  laws  of  the  corporation 
authorise  such  an  appointment,  for  they  require  the 
attendance  of  the  sub-seneschal  ai'  his  deputy  for  the 
purpose  of  discharging  the  duties  of  that  office. 

Abbott  C.  J.  I  am  of  opinion  that  this  rule  for  a 
mandamus  must  be  discharged.  It  is  not  a  rule  re- 
quiring that  the  deputy  should  be  allowed  to  do  some 
particular  act,  but  that  these  applicants  should  be  ad- 
mitted generally  to  do  all  ministerial  acts,  which  would 
be  to  make  them  corporate  officers.    The  law  of  the 

land 
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land  does  not  allow  such  an  appointment,  unless  it  is        1824. 
provided  for  by  the  charter.     Whether,  if  the  appoint- 

The  Kivo 

ment  had  been  to  do  some  particular  act,  and  the  cor-        against 

poration  had  allowed  the  deputy  to  do  it,  that  would  or     GftAvunfo. 

would  not  have  been  valid,  is  a  very  different  question. 

The  sub-seneschal  clearly  had  no  power  to  introduce 

these  persons  into  corporate  meetings  against  the  will 

of  the  corporation,  and  we  should  give  him  that  power 

were  we  to  make  this  rule  absolute. 

Rule  discharged. 

The  AUomey-Generaly  Scarlett  and  Camyn^  were  to 
have  opposed  the  rule. 


The  King,  on  the  Prosecution  of  James  Law, 
against  William  Mead. 

^PHE  defendant  was  indicted  for  peijury,  and,  at  the  pefeud«itli«T- 

Middlesex  sittings  after  Micliaelmas  term,  1822,  lifted  of  po^ 
before  Abbott  C.  J.,  was  found  guilty.    In  Hilary  term,  f^i  neJJ^teUi* 
1823,  a  rule  for  a  new  trial  was  obtained  by  the  Attor-  JJSlrt  tS"^ 
ney-General,  on  the  ground  of  the  verdict  having  been  S^^Smtabot 
aininst  the  weight  of  evidence  and  upon  affidavits.  the  proaecutor, 

°  °  '^  and  on  ibewiog 

caute  against' 
the  ruley  an 

Z).  F.  Jones  and   Chittif  now   shewed  cause,  and,  affidaiitwas 
amongst  others,  tendered  affidavits,  stating  a  dying  de-  dying  dedar. 
claration  of  James  Law^  the  prosecutor,  who  was  shot  i^^eVw  to  the 
by  the  defendant  after  the  conviction.      The  perjui-y  ^"J^"*^' 
assiimed.  and  of  which  the  defendant  was  convicted,  prof«wt>on  for 

Held,  that  it 
could  not  be  read ;  for  that  dying  declantioni  are  admissible  only  where  the  dttUi  is  the 
solgect  of  the  chaige>  and  the  circumstances  of  the  death  the  sulject  of  the  dedaratioo. 

consisted 


tainsi 

tiAD, 
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1884.  consisted  in  MeacTs  swearing,  upon  the  trial  of  an  in- 
formation in  the  Exchequer,  that  Law  had  been  present 

agunti  at  and  engaged  in  a  smuggling  transaction,  at  a  place 
called  the  Salt  Pans,  in  the  parish  of  Scalby,  in  the 
county  of  York,  on  the  20th  August,  1820,  and  upon 
the  trial  of  which  information  Law  was  acquitted.  The 
dying  declaration  of  Laxo,  after  giving  an  account  of 
the  circumstances  under  which  he  was  shot  by  Mead, 
proceeded  to  negative  his  having  been  present  at,  or  hav- 
ing had  any  concern  whatever  in,  the  smuggling  trans- 
action deposed  to  by  Mead  in  the  Court  of  Exchequer. 

The  Attorney-General,  Clarke,  Gurney,  and  Walton 
objected  to  these  affidavits  of  the  dying  declaration 
being  received.  Dying  declarations  are  only  admissible 
in  criminal  prosecutions,  where  the  death  of  the  de- 
ceased, and  the  circumstances  of  the  death,  are  the 
subject  of  the  charge  against  a  prisoner,  whereas  here 
the  statement,  disclosed  by  the  affidavits  tendered,  was 
not  made  with  reference  to  the  death  of  the  dying 
man,  but  with  reference  to  the  antecedent  charge  of 
perjury.  In  Doe  dem.  Sutton  v.  Ridg€noay[a\  it  was 
held  that  the  dying  declarations  of  a  person,  as  to  the 
relationship  between  the  lessor  of  the  plaintiff  and  the 
person  last  seised,  could  not  be  received  in  evidence. 

2).  jP.  Jmies  and  Chitty,  contra,  contended,  that  the 
a£5davits  as  to  the  dying  declarations  were  admissible. 
The  general  principle  upon  which  such  evidence  is 
competent,  is  founded  partly  on  the  situation  of  the 
dying  man,   which  must  be  taken  to  have  as  much 

(a)  4J7.^^.59. 

power 


MaAik 
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power  over  bis  conscience  as  the  sanction  of  any  oath        1824. 

could  have,  and  partly  on  the  manifest  absence  of  anv     _    "* 
^  ^       J  •'The  Kwo 

interest,  when  he  is  on  the  point  of  passing  into  another       aamntt 
world.  Lord  Mohun*s  case,  (a)  Res  v.  Reason,  (i)   Tink- 
ler's case,  (c)    2  Hume's  Com.  on  the  Lano  qf  Scoilatid 
respecting  Crimes^  391.      The  rule  contended  for  on 
the  other  side,  limiting  evidence  of  this  kind  to  cases 
of  enquiry  as  to  the  cause  or  circumstances  of  death, 
is  much  too  narrow,  for  in  Wright  d.  Ciymer  v.  Lit- 
tier  {d)y  evidence  of  a  dying  confession  by  the  subscrib- 
ing witness  to  a  deed  was  held  to  be  admissible.    So 
also  in  the  case  before  Heath  J.,  cited  in  Avison  v.  Lord 
Kinnaird  {e\  the  confession  of  an  attesting  witness  to  a 
bond,  who,  in  his  dying  moments,  begged  pardon  of 
heaven  for  having  been  concerned  in  forging  the  bond, 
was  received.     Secondly,  there  was  a  connection  in  this 
Case  between  the  transaction  to  which  the  dying  de- 
claration referred,  and  the  occasion  of  the  death.    The 
false  accusation,  to  which  the  clying  declaration  referred, 
was  the  foundation  of  the  personal  hostility  which  led 
to  the  death.     Thirdly,   whether  it  would  have  been 
evidence  on  the  trial  or  not,  it  may  be  received  for  the 
purpose  of  satisfying  the  Court  upon  the  question  of 
granting  a  new  trial,  in  the  same  way  as  affidavits  by 
parties  themselves  are  received  on  similar  occasions. 

Abbott  C.  J.  We  are  all  of  opinion  that  the  evi- 
dence cannot  be  received.  In  the  case  before  Mr. 
Justice  Heathy  the  declaration  amounted  to  a  confession 

{a)   l2St.  TV.  949.  {h)  1  Sir,  4Sl9. 

(c)   1  Eatt,P  C.554,  (U)  3  Bftrr,  1244. 

(e)  6Eatt»l95. 
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1624.       by  the  party  himself  of  a  very  heinous  ofience  which 
_  he  had  committed.     The  same  observation  applies  to 

The  KiKO  '^^ 

ogainssi  the  case  of  Wright  v.  LiUkr.  Here,  the  dying-  declar- 
ation  oi  Law  was  for  the  purpose  not  of  accusing,  bat 
of  clearing  himsel£  It  therefore  falls,  not  within  the 
exception  on  which  those  decisions  proceeded,  but  within 
the  general  rule,  that  evidence  of  this  description  is  only 
admissible  where  the  death  of  the  deceased  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  the 
subject  of  the  dying  declaration,  (a) 

The  affidavits  were  rejected. 


(a)  The  some  point  was  ruled  in  Rex  t.  HuUMnsofit  tried  before  J'oy- 
ley  J.  at  the  Jhtrham  Spring  Assizes,  1829.  The  prisoner  was  indicted 
for  administering  savin  to  a  woman  pregnant,  but  not  quick  with  child, 
with  intent  to  procure  abortion.  The  woman  was  dead,  and  for  the  pro- 
secution, evidence  of  her  dying  declaration  upon  the  subject  was  tendered. 
The  learned  Judge  rejected  the  evidence,  observing  that,  although  the 
declaration  might  relate  to  the  cause  of  the  death,  stiU  such  dedarations 
were  admissible  in  those  cases  alone  where  the  death  of  the  perty  was  the 
subject  of  enquiry. 


Mary  Thresher  against  The  Company  of  Pro- 
prietors of  the  East  London  Water  Works. 


Lesiee^  who       (^OVENANT  on  a  lease.     Breach,  n^-repair  of  pre* 
turesforthe  mises.     Plea,  performance  of  the  covenant.     The 

toiideTpon  the    cause  was  tried  at  the  sittings  at  Guildhall  after  Trinity 

demised  pre- 
mises, and  afterwards  takes  a  new  lease  to  commence  at  the  expiration  of  his  former  one 
which  new  lease  contains  a  covenant  to  repair,  will  be  bound  to  repair  tliose  fixtures, 
unless  strong  circumstances  exist  to  shew  that  they  were  not  intended  to  pi^  under  .the  ge- 
neral words  of  the  second  demise. 

Queere,  whether  any  circumstances  dehors  the  deed  can  be  alleged  to  shew  that  they 
were  not  intended  to  pass  ? 

Qxwrei  wbetfa«r  U»«kUns,  erected  for  the  purp^Msof  tntde,  are  icmofeaUe? 

term^ 


IK  TH£  4th  k  5tu  Years  of  GEORGE  TV.  609 

teriDi  1823,  when  a  verdict  was  found  for  the  plaintiff  1824. 
damages  5002.,  subject  to  the  opinion  of  the  CJourt  upon  ^jT"" 
a  case,  stating  in  substance  as  follows.  The  lease  upon  agahut 
which  the  action  was  brought,  was  a  lease  by  indenture  Lomdon  Water 

WoAi  Co. 

made  by  the  plaintiff's  ancestor  to  the  defendants  in  the 
year  1791,  reciting  a  former  lease  between  the  parties 
under  whom  tlie  plaintiff  and  defendant  claimed,  made  in 
the  year  1 756  for  thirty-nine  years ;  and  which  would  not 
expire  until  lip5,  and  was  in  force  at  the  time  of  making 
the  lease  in  question.    An  under-lease  of  part  of  the  pre» 
mises  was  granted  in  1783,  by  the  lessees  in  the  lease  of 
1756,  to  one  Joseph  Matthews  for  thirty-one  years,  and 
which,  consequently,  would  not  expire  until  1814,  several 
years  after  the  expiration  of  the  lease  of  1 756.  The  under^ 
lease  of  1783  was  granted  in  consideration  of  a  former 
underlease,  which  had  become  vested  in  Joseph  Matthem^  . 
and  there  was  a  covenant  to  repair,  and  to  leave  at  the 
end  of  the  term  the  premises  so  repaired,  together  with 
all  such  erections  and  buildings  as  then  were  or  should 
be  at  any  time  thereafter  built  or  set  up  in,  upon,  or 
about  the  same,  or  any  part  thereof.    In  1780,  Matthews 
erected  a  limekiln  on  the  premises,  at  the  expence  of 
1602.,  and  T.  Ayres  and  Joseph  Watford^  the  assignees  of 
the  term  granted  to  Matthews,  erected  a  similar  limc" 
kiln  on  the  premises  in  1 790.     It  also  appeared  by  the 
underlease  of  1783,  that  a  warehouse  and  stable  were 
then  standing  on  the  premises  thereby  demised.    Both 
these  limekilns  were  therefore  existing  in  1791,  when 
the  lease  in  question  was  granted.    The  limekilns  were 
built  of  brick  and  mortar,  and  the  foundations  let  into 
the  ground.     They  were  erected  for  the  purpose  of  car-i 
rying  on  the  trade  of  a  lime-burner.    The  chalk  and 
coals  used  in  the  business  were  brought. up  the  river 

Thames, 
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1M4<       ThameSf  and  the  lime  sold  on  the  premises  to  customers. 

"— ^^       By  the  lease  of  1791,  the  demise  was  of  a  piece  of 

cgatmu       groQtid  formerly  called  the  (hder  Hope^  and  the  wharfs 

LoirfKnr  Water  and  baildiogs  erected  and  built  thereon,  situate,  &&, 

WoAs  Co 

and  abutting,  &c.,  as  the  same  were  demised  by  the  lease 
of  1756 ;  and  the  premises  wero  said  to  be  in  the  occil* 
pation  of  the  scpvend  persons  therein  named,  and  among 
others,  of  JameB  Ayres^  UmeJfumer^  habendum  the  said 
piece  of  ground,  whar&,  and  bmidings  thereon  erected 
and  built.  The  lessees  ooToianted  to  repair,  uphold,  and 
maintain  this  piece  of  ground,  erecHons^  and  buildifigSf 
wharfs,  cranes,  and  ponds,  and  the  hedges,  ditches, 
pales,  and  fences,  belonging  to  the  premises,  and  the  said 
premises  so  repaired,  upheld,  and  maintained,  to  leiM 
and  yield  up  at  the  end  of  the  term.  The  action  was 
brought  for  the  removal  of  these  limekilns.  The  lease 
of  1783  afterwards  became  rested  in  one  Meeson^  whc^ 
afler  the  expiration  of  the  term  thereby  granted,  held  the 
premises  thereby  demised  for  some  time,  as  tenant  from 
year  to  year,  to  the  defendants,  and  pulled  down  the 
limekilns  fonr  years  ago.  The  question  in  the  cause  was^ 
whether  the  removal  of  those  limekilns  was  a  breach  of 
the  covenant  to  repair  contained  in  the  lease  of  17dl  ? 

Amos  for  the  plaintiff.  The  limekilns  were  demised 
by  the  indenture  of  1 791.  Fixtures  will  pass  by  a  con«- 
veyance  of  the  freehold*  Colegrave  v.  Dias  Santos,  {a) 
Until  severed,  they  are  a  part  of  the  freehold,  and  the 
lessee  has  cmly  a  continaing  privilege  in  respect  of  them, 
Lee  V.  Bisdon.  (b)  A  new  agreement  for  the  enjoyment 
of  the  land  puts  an  end  to  the  right  of  the  tenant  to  re- 

(a)  2  i?.  4  C«  79.  (0  7  TniM.  ISS. 

move 
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move  them,  FUxherbert  y.  Sham,  {a)    Under  a  demisse        18S4. 

of  land«)  thou^  some  buildings  are  specifically  named, 

yet  all  other  buildings  pass,  Com.  Dig.  Granij  E.  3.    It       agatnn 

The  JEssI 

is  true  the  demise  is  of  the  premises,  as  ike  same  were  Loadov  w«tar 
demised  by  the  former  lease,  imd  the  limekilns  were  not 
in  existence  at  the  commencement  of  the  former  lease ; 
yet  buildings  erected  during  a  lease  are  considered  in 
law  as  demised.  Lord  Darcjf  ▼.  Askwick  (6),  Fiiz.  N-  B.  55. 
The  case  of  Burton  v.  Brawn  (c)  is  very  similar  to  the 
present  in  that  respect.    The  premises  were  potentially 
demised  by  the  firsb  lease,  Bramn  ▼•  Bbinden.  (d)    Then 
if  the  limekilns  were  demised  as  part  of  the  landt  or 
under  the  name  of  erections  and  buildings  by  the  in- 
denture of  1791,  it  is  clear,  from  the  case  of  Nayhr 
r.  CdUnge  {e\  that  the  lessee  was  bound  to  repair  them, 
although  they  were  erected  for  the  purposes  of  trade* 
Secondly,  these  limekilns  could  never  have  been  remove* 
able  as  fixtures.    No  case  has  determined  that  fixtures 
may  be  removed  where  destruction  must  precede  their 
removal.    Were  the  contrary  determined,  it  would  au* 
tborise  the  pulling  down  of  extensive  manufactories 
erected  during  a  lease  for  the  purpose  of  trad^  which 
would  manifestly  defeat,  instead  of  promoting  the  com** 
mercial  interests  of  die  country,  out  of  regard  to  which 
the  exception  in  favour  of  trade  has  been  engrafted  on 
the  rule  of  the  common  law  respecting  fixtures.   To  make 
an  instrument  of  trade  capable  of  removal,  it  must  have 
been  in  its  own  nature  a  chattel,  before  it  has  been  set 
up,  Lawton  v.  Ltmton.  {f )  These  limekilns  have  always 
been  in  a  freehold  state.    The  case  of  PatUon  v.  Bo^ 

(a)  lir.J9.258.  {h)  ffobart,23i. 

(c)  2  Cro.  648.    Palmer,  719.  (d)  ISdnner,  121. 

(e)  1  Tauni.  19.  {/)5jitk.  IJ. 

bart 
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1824.  bart  (a)  is  distinguishable  from  the  present,  inasmuch  as 

^  there  the  vamish-housej  which  was  removed,  liad  been 

«gfiina  brought  from  another  place,  where  the  defendant  ear- 

Lovoov  Water  ried  on  his  trade.     In  Dean  v.  Albdetf  (i),  the  descrip- 

Work!  Co.         .  -  ,  .         _  , 

tion  of  the  premises  does  not  ^pear,  or  what  parts  were 
taken  away ;  and  in  Poolers  case  (c),  though  pavement 
is  mentioned  in  the  pleadings,  it  cannot  be  collected 
from  the  judgment,  that  the  court  considered  it  remove- 
able. 


Campbettj  for  the  defendant.  Thp  first  leasee  whidi 
was  granted  in  ^756,  did  not  expire  until  1795.  It 
was  a  continuing  leasee  therefore^  in  1791,  when  the 
last  lease  was  granted.  The  limekilns  at  that  time  had 
been  erected ;  they  might  therefore  have  been  removed 
at  any  time  during  the  continuance  of  the  term  granted 
by  tlie  lease  of  1756 ;  and  if  so»  they  must  continue  to 
be  removeable.  It  is  stated  that  they  were  erected  for 
the  purposes  of  carrying  on  the  trade  .of  a  lime-buraen 
The  Year-book^  20/7.7.  fol.  13.  pi.  24.  PoM^  case^ 
Elwes  V.  Mceo)  (cf ),  are  authorities  to  shew  that  they  may 
be  removed  during  the  term,  and  Panton  v.  Bobari 
shews,  that  a  tenant  may  remove  the  fixtures  at  any  time 
while  he  is  in  possession  of  them,  even  though  he  be  a 
trespasser  in  respect  of  the  land,  by  holding  over ;  a  for- 
tiori, therefore,  he  may  remove  while  he  is  in  possession 
of  the  land  under  a  new  demise.  The  limekilns  were 
the  property  of  the  lessee  and  not  of  the. lessor,  at  the 
time  when  the  last  lease  was  granted ;  they  did  not 
therefore  pass  by  the  demise,  for  the  landlord  could  de- 

(d)  S^ns^SS.  (6)  S£^,  11. 

(c)  ^0^.368.  (d)  5E(ui,5S. 

mise 
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miae  only  that  which  belonged  to  him.    The  lessee  is       1S^4. 

not  estopped  by  the  lease  from  sajdng  that  the  lime*     ^^ 

kilns  were  not  the  property  of  the  lessor,  because  the      J^^Jf^ 

baildimrs  demised  were  the  same  as  were  demised  by  the  Lowdon  vruer 

WoiiaCo. 
lease  of  1756,  and  at  that  time  the  limekibs  were  not 

erected. 

.  Cur.  adv.  VUU4 

Abbott  C.  X  now  delivered  the  judgment  of  the 
Court ;  and,  after  stating  the  £icts  of  the  case,  proceeded 
as  follows. 

The  question  in  the  cause  is,  whether  the  removal  of 
the  limekilns  be  a  breach  of  the  covenant  to  rq^dr, 
contained  in  the  lease  of  1791. 

On  the  behalf  of  the  defendants  three  grounds  of  ob« 
jection  wer^s  taken. 

First,  that  limekilns  are  not  buildings  within,  the 
meaning  of  a  covenant  to  repair  buildings ;  but  this  is 
answered  by  the  case,  in  which  it  is  found  that  they 
were  erected  with  brick  and  mortary  and  their  found- 
ations let  into  the  ground. 

Secondly,  that,  bdng  erected  for  the  purpose  of  triide} 
th^  were  removeable  generally. 

Thirdly,  that,  upon  the  true  construction  of  the  several 
leases  set  forth  in  the  case,  they  were  removeable,  or 
rather  that  they  were  not  to  he  considered  as  having 
been  demised  by  the  lease  of  1791. 

By  this  lease  of  1791  the  demise  is  of  a  piece  of 
ground  formerly  called  the  Ozier  Hope^  and  the  wharfr 
and  &iiiMn|gfs  erected  and  built  thereon,  situate,  &&,  and 
abutting,  &&,  as  the  same  were  demised  by  the  lease  of 
1756,  and  the  premises  are  said  to  be  in  the  several.  oc« 
cupations  of  persons  therein  named,  and  among  others 
^  James  Ayres,  Ume^bumer^  Habendum  the  said  piece 

y  OL.  11.  S  8  of 
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H24.      of  grdtitid^  iVharfs,  and  bniMitagd  therebn  eretted  and 
^J"""!"^     birilt    He  lesseiet  bbrentot  to   repair,  Uf^hbld;  and 

agamst       inaintahi  the  said  piece  of  ground^  ef^didns  and  ImURf^s^ 

tbscDoi^  Witt^  iikrfaarfi,  cftmes,  iind  pbtid^  iind  this  hedged  ditdies, 

pales^  and  feiice^  befongih^  to  the  premisiss;  and  the 

said  premises  so  repaired,  upheld,  and  maintained^  id 

teaHe  khd  ^eld  up  at  the  end  of  the  term. 

Now  it  is  settled,  by  the  case  of  Naylar  ▼.  Cot" 
l^e  {A)i  that  buildings  ^rebted  for  the  purposi^  of  trade^ 
undeir  'ik  leto^  'ebht^Silibg  such  a  tbvenafal;  cannot 
be  removed  by  the  lessee^  the  terms  of  the  covenailt 
bfeing  gen^nit,  land  containing  Ho  iexcepdon.  Axid  lliu 
18  highly  reasotiable,  bebause  the  iexpectatibn  bf  bhild- 
ings  to  be  erected  during  a  terb,  and  Idft  Hi  its  estpir- 
aiibn;  is  bflbn  one  bf  the  indticenllehts  to  the  granting  of 
a  lease,  and  forms  a  conside^ble  ibgredi^nt  ih  the 
k&Umate  bf  the  rent  to  be  reserted;  And  if  buildings 
ibr  trade  erected  dilrib^  ik  lease  batinot  be  reipoved 
i^itbout  the  bl-bacb  of  ^lich  a  coven^tit;  neither  can 
bltildibg^  ei*ected  before,  afad  existing  lit  the  date  of  a 
lease^  be  removed  without  a  btelLcK  of  the  cbvebatit^ 
uhless  Uieire  shall  hb  Some  ttery  special  mattbr  tb  take 
them  out  of  the  operation  bf  thb  eovfenabt  Whetbi&r 
atijr  matter  capable  bf  having  stich  an  effect  can  exist 
ddiors  th^  deed  nifty  be  ^uestibnable  $  but  it  is  enough 
for  the  purpose  bf  the  present  cHuse  tb  say»  that  no  snch 
matter  exists  in  this  case. 

Such  matter  ^as  supposed  to  be  dierivable  from  die 
fbrhier  ledse  bf  1706,  and  the  tibderlease  of  178S. 

Ifa  the  leitse  of  17SB  the  premises  ^re  described  ad 
^  all  that  pilice  bf  gt^biind  balled  the  Ozier  Hope,  i^ith 
tb^  tiiKe  bf  a  crabe,  then  staitdiiig  bn  part  of  it,  and  patt 

(a)  1  XVwfll.  19. 

of 
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a  Wbich  had  been  nuulie  into  a  ^harf.  For  ihe  landitag,  ldi>4. 
storing,  and  keeping  ^oods,  wherein  are  two  doeld,  and  ^  ^  , 
the  wharf  id  fenced  off  by  paled,  and  part  pJT  whibh  waft  uSf%^ 
formerly  an  ozier  ground,  but  then  converted  intd  thrfee  lotoMir  VrMt 
]pohd8  or  ireseryoirs;  It  does  ijot  appear  by  the  case 
whether  any  covehaht  to  repaii:  waii  cdntditied  in  IhU 
laase^  and  thto  instrument  is  probably  lost,  and  its  con- 
tents known  only  by  the  recital  of  it  in  the  lease  of  1791, 
in  which  it  further  appears,  that  the  lessees  had  applied  • 
for  a  further  term  of  thirty-one  years,  which  is  granted 
at  a  considerable  increase  of  rent.  Thbre  is,  therefore^ 
nothing  in  this  lease  of  1756  that  can  restrain  or  qualify 
the  covenant  to  repair  in  the  lease  of  1791 ;  and  it  has 
not  been  shewn  by  what  reason  or  rule  of  law  the  lessees 
of  1791,  having  accepted  a  lease  (by  indenture)  of 
ground  and  buildings  thereon,  could  be  allowed  to  say 
that  the  ground  only,  and  not  the  buildings  thereon, 
should  be  deemed  to  pass  by  that  lease.  It  would  be  very 
.  difbcult  to  maintain  such  a  proposition,  by  the  circum- 
stance, of  tlie  buildings  having  been  erected  by  their 
under*  lessee  during  the  continuance  of  the  first  leasQ 
even  if  such  under-lessee,  as  between  him  and  hb  own 
immediate  lessor,  had  a  right  to  remove  the  buildings ; 
for  the  original  lessor  might  very  reasonably  say,  ihat  he 
had  nothing  to  do  With  any  contract  between  other 
parties.  But,  upon  adverting  to  the  under-lease  ot 
178^9  the  foundation  of  sucn  an  argument  is  wholly  re- 
khoved,  becauise,  by  the  terms  of  that  uhderieas^  the 
under-lessee,  Matikeoos^  has  covenanted,  not  only  to  ire- 
pair  and  uphold  the  premises  demised  to  him,  but  also 
to  leave,  at  the  end  of  the  term,  those  premises  so  re- 
paired aiid  upheld,  together  with  all  such  &ections  and 
holdings  its  then  mre  6r  should  he  at  any  time  ihereqfter 
htdU  or  set  up^  tn^  uj^QUj  or  about  ihe  sdrhe^  or  OMfpaH 

S  8  S  thereof: 
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18S4.       thereof.    So  that,  according  to  the  case  of  Najflcr  r. 
T~^       Ckdlinge,  the  under-lessee  himself  could  not  have  removed 
against       thoso  limekilns  without  a  breach  of  his  covenant  made 
London  Wat«r  with  his  own  lessors. 

For  these  reasons  our  judgment  is  in  &vour  of  the 
plaintiff;  and  the  postea  is  to  be  delivered  to  her. 

Judgment  for  the  plaintiff. 

Lambebt  against  Buckmaster. 

JOHN  BUCKMASTER  and   WiUiam  Buckmaster, 

An  attorney  copartners  in  trade,  were  declared  bankrupts  JVa- 

piptn  belong,  .vember  16th,.  1822.     Before  the  commission  issued  J. 

n^  not  only    Buckmoster  was  indebted  on  his  separate  account  to  his 

jjjl^^jjjj^^     solicitor  Watson.    The  two  partners  were  also  indebted 

ST^'I^m"**  upon  their  joint  account  to  Watson.    Subsequently  to  the 

btooght  egainrt  issuing  of  the  commission,  Watson  having  in  his  pos- 

Bubiequcnayto  session  two  leases  belonging  to  John  Buckmaster^s  se- 
tlie  imiioff  of 

tiMoommuBon,  parate  estate,  and  believing  that  if  Jie  sued  the  bank- 
t  of  hie     ^^P^  <^^  obtained  judgment,  the  sheriff  might  sell  the 
leases  under  the  execution,  brought  two  actions,  one 
against  John  Buckmoster  for  the  amount  of  his  separate 
bill  of  costs,  and  another  action  against  the  two  partners 
for  the  amount  of  the  bill  of  costs  due  on  the  joint  ac- 
count, and  recovered  the  amount  of  those  bills  respect- 
ively.   The  taxed  costs  of  these  actions  amounted  to  47/., 
and  the  assignees  having  demanded  the  leases,  Watson 
lefiised  to  deliver  them  up  until  the  amount  of  the  two 
bills  as  well  as  the  taxed  costs  of  the  two  actions  were 
paid.    It  appeared  that  the  solicitor  to  the  assignees  had 
had  notice  from  Watson  that  he  should  bring  actions 
against  the  bankruptsi  unless  the  amount  of  his  bills 

were 


biU. 
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were  paid.    A  rule  had  been  obtained,  calling  upon        I824s» 
him  to  deliver  up  the  deeds  and  papers  upon  payment      • 

of  the  amount  of  bis  bills  only.  agamM 

"  BucncAsni* 

Hidchinson  shewed  cause.  It  is  quite  clear,  that  if 
the  action  was  brought  ^th  the  knowledge  of  the  as- 
signees that  they  must  be  liable  for  the  costs,  and 
it  appears,  that  the  solicitor  to  the  assignees  was  in- 
formed, that  unless  the  bills  were  paid,  an  action  would 
be  commenced.  The  assignees  have  no  better  claim 
than  the  bankrupt  himself  would  have  had  if  there 
had  not  been  any  bankruptcy.  Now,  he  could  not 
have  had  any  right  to  his  papers  without  paying  the 
costs  of  the  actions  on  the  bills.  If  the  assignees  in 
this  case  had  offered  to  pay  the  bills  of  costs  when  they 
ought  to  have  done  it,  there  would  have  been  no  ground 
for  this  application. 

Comyn^  contra.  The  assignees  are  not  liable  for  any 
debt  incurred  by  the  bankrupt  subsequently  to  the 
issuing  of  the  commission.  Now  the  costs  of  the  two 
actions  were  a  debt  incurred  after  tlie  commission  had 
issued.  The  right  of  acquiring  the  lien  as  against  the 
bankrupt  ended  at  the  time  when  the  commission  issued. 
[^Bayley  J.  Suppose  a  mortgagor  to  have  become  bank-* 
rupt,  and  the  mortgagee  to  have  brought  an  ejectment 
to  recover  possession  of  the  premises,  could  the  as« 
Bignees  of  the  bankrupt  redeem  without  paying  the  costs 
of  the  ejectment.]  The  mortgagee  has  the  legal  title, 
but  the  person  cUunung  a  lien  h^  only  an  equitably 
title. 

Abbott  C.  J.  I  think  the  solicitor  had  the  same 
right  of  lien  against  the  assignees  that  he  had  against  the 

S  8  3  bankrupts. 
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1824,        bankrupts.    Npw  it  19.  quite  cl^ar|  that  as  against  them 
'  •.  -         his  li^n  would  have  extended  to  the  costs  of  the  two 
^o^Mf      actions,  and  I  think  that  ^e  has  a  lien  to  that  extept 
^^^^  in  this  case  against  the  assignees,  unless  it  could  be 

fhewn  that  he,  as  an  attorney  of  tl)is  coprt,  ha^  im- 
properly commenced  the  action,  ^f,  indeed,  the  debt 
had  bepn  tendered  before  the  action  was  brought|  that 
might  have  formed  an  answer  to  this  cUim  for  the  costs 
of  the  actions,  inasmuch  as  it  would  have  been  a  defence 
to  the  action  itself. 

Rale  absolute  upon  payment  of  the  debt 
and  costs  in  the  actions,  and  cost^  of 
the  application* 


jSlI2^'i2th.  Th^  King  against  Cooke. 

Tlie  Court  will  rpQ  an  indictment  for   a  conspiracy  the  defendant 

DOtf  UpOO  I 

motbn,  quMh  pleaded  the  following  plea.     '^  Apd  Richard  Staf' 

abatement  /ord  Cooke,  Lord  Staffbrdj  Baron  ^affbrd^  who  is  in- 
dicted by  the  nam^  of  Richard  Stafford  Cooke^  late  of 
the  parish  of  Castle  Churchy  in  the  county  of  Stafford^ 
Gentleman,  in  his  own  person  comes,  and  having  heard 
the  said  indictment  read,  prays  judgment  of  the  said 
indictment,  because  he  says  that  on  the  day  of  taking 
the  inquisition  aforesaid,  and  long  before  he  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  Lord  Staf- 
ford Baron  Stafford^  and  the  state,  degree,  title^  and 
honor  of  Lord  Stafford  Baron  Staffbrdj  on  the  .daypf 
taking  the  inquisition  aforesaid,  and  long  before  had  and 
enjoyed,  and  still  has  and  enjoys.  And  this,  &c."  A 
lule  nisi  had  been  obtained  for  quashing  this  plea|  on 

the 
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the  ground  that  it  was  clearly  bad,  and  pleaded  for  the       182^ 
purpose  of  delay*  "r. 

Hie  KzMi 

Campbell  now  she,^ed  ca^is^  T^p  objection  to  the  Cofm^ 
plea  is,  that  the  patent  and  pedigree  is  not  set  out. 
That  may  be  cau^  for  ^^murr^^  bmt  is  ^a  gvpv^  for 
qiiashii\g  the  plea,  'if'he  d^f^papi^at  would  tt^ereby  be 
deprived  of  the  opporti;^nity  pf  di^ci^ssing  thp  validity  of 
l^is  ple^  upon  a  writ  oi  ^ror.  Ii^  Thomas  v.  Smithies  {d\ 
the  court  refused  to  qi^sh  a  plea  \a  aba^e^^  on  tjffi 
ground  tb^f  it  was,  ^is^^^ble. 

&arfe// and  Ta^^'firc^  contra.  In  qrixninal  propeed'- 
ings  it  is  discretionary  in  the  Court  either  to  quash  a 
plea  on  iQoti^n  or  to  lei^ve  the  prpsjecutpr  tQ  4^ur« 
Thf^t  rule  is  hiifl  ^own  as  to  iadict9le^t«l  vol  (!omyn's 
Digest^  tit  Indictment^  letter  H.  lAbbptt  Q.  J,.  Tb.^e  is 
a  great  difiG^reupe  between  indictments  and  pleas  in  thu^ 
respect.  Have  you  any  instance  in  which  the  Court 
b^Lve  quashed  such  a  plea  ?],  In.  He^  v-  Ckainger  (A), 
the  Court  set  aside  a  dilatory  plea  because  ijt  was  oot 
verified  by  affidavit. 

Per  Curiam.  Then  it  was  no  plea  at  all,  the  statute 
of  June  requiring  that  $uch  a  plea  should  be  verified  by 
affidavjjt  before  it  is  deceived,  (t  lyould  be  much  too 
strong  ft  ^]^^as^r^'to  quasb  the  plea  i|i  this  case. 

Rule  dispfaargedi  (c) 

(o)  4  2Vmn*,  668.  (b)  3  Burr.  1617. 

(c)  Upon  the  qaotion,  wbetfaar  Uie  plea  wee  bed,  the  ftHowiiig 
Mitboritiee  wen  eked :  2  Hole'j  P.  C.  240.  Co,  JJU,  16  6.  and  note  Z* 
CouniesM  of  EnUand's  case,  6  Coke,  53*    Rex  t.  JTfiowfeff,  1  Ld.Bi^fm.  la 
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Mundasf,  ' 
FebfUtry  ISth* 

A  role  for  wt- 
ting  aside  an 


Lewis  against  Harris. 

T^RIT  of  enquiry  before  sheriff.     Rule  obtained  by 
in^iUtion  be-  defendant  to  set  aside  the  inquisition  for  excessive 

Ibre  the  iherUr 

§ot  eioenive  damages.  The  amount  was  referred.  Nothing  was  said 
natter  was  re-  about  costs.  The  arbitrator  reduced  the  [damages  by 
£^B^  about  sol.  "  The  Master,  on  taxation  of  costs,  refused  to  allow 
^*^5^^j*Jj[[  the  plaintiff  the  costs  of  the  rule  to  set  aside  the  in- 
^hisaira^  quisition.  A  rule  nisi  having  been  obtained  for  di- 
ha^  reduced  meeting  the  Master  to  review  his  taxation. 

tfaedamagee,  ^ 

itwasbeld,tiiat 

tbe  plaintiff  waa 

Slot  entitled  to  Matde  shewed  caus^  and  contended,  that  as  nothing 
Ae  ootti  of  the  ^^ 

•pplicittloa.       W&8  said  about  the  costs  at  the  time  when  the  amount 

of  damages  was  referred,  each  party  ought  to  bear  his 

own  costs  of  the  rule  to  set  aside  the  inquisition. 

Campbell,  contra,  contended,  that  they  must  be  con- 
sidered as  costs  in  the  causey  and  that  the  plaintiff 
being  entitled  to  costs  generally,  was  entitled  to  those 
in  dispute. 

Per  Curiam,  You  are  asking  to  have  the  costs  of  a 
proceeding  which  terminated  against  you;  which  is  not 
quite  reasonable.  If  a  plaintiff  obtains  a  verdict  and  a 
new  trial  is  granted,  no  stipulation  being  made  about 
costs,  although  the  plaintiff  obtains  a  second  verdict,  he 
has  the  costs  of  one  trial  only. 

Rule  discharged. 
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1824. 


Johnson  against  Stanton.  Tkunday, 

February  I2th. 

HTHIS  was  an  action  for  an  assault  and  battery  tried  a  judge's  oerU- 

bcfore  HiJlocJc  B.,  at  the  last  assizes  for  Shremsbury,  ^^^""^^ 
and  the  jury  found  a  verdict  for  the  plainti£^  damages  ^'^'^'^  ^Lj 
one  ferthing.     Four  days  after  the  trial,  but  before  the  ^t^in  a  rea- 

sonable  time 

Judge  had  left  the  assize  town,  the  Judge,  in  order  to  afterihetriiJ. 
give  the  plaintiff  his  costs,  certified  that  an  actual  battery 
had  been  proved ;  and  the  Master  allowed  the  plaintiff 
his  ftiU  costs  upon  taxation.  A  rule  nisi  had  been 
obtained  by  W.  E.  Taunton  for  the  Master  to  review  , 
his  taxation,  on  the  ground  that  in  order  to  entitle  the 
plaintiff  to  costs,  the  Judge  should  have  certified  at  the 
trial.  The  words  of  the  22  &  23  Car.  2.  r.9.,  being 
*<  in  all  actions  of  assault  and  battery,  wherein  the  Judge 
at  the  trial  of  the  cause  shall  not  certify,  &c."  the  plain- 
tiff shall  not  recover  more  costs  than  damages.  Here 
the  certificate  was  granted  four  days  after,  and  not  at 
the  trial. 

Campbell  shewed  cause,  and  contended,  that  upon  this 
statute  the  certificate  might  be  granted  at  any  time 
after  the  trial,  and.  before  final  judgment. 

Taunton^  contra,  argued  that  the  words  of  the  statute 
were  imperative,  that  the  Judge  should  certify  at  the 
trial,  and  cited  Ford  v.  Parr  (a),  which,  though  a  case 
on  the  Stat.  B&9  WiS.c.ll.  was  in  principle  applicable 
to  the  construction  of  22  &  2S  Can  2.  c.  9. 

(a)  2  fm*  2h 

Per 


1824.  Per  Curiam.    The  words,  **  the  Judge  at  the  trial  of 

the  cause,"  mean  the  Judge  who  tried  the  cause ;  they 

against       cannot  be  expounded  literally,  because  the  certificate 

Stamtox. 

cannot  be  granted  ^t  (he  triftl,  but  oi^ly  after  the  trial 
when  the  jury  have  found  their  verdict.  And  this  con- 
struction is  the  convenient  one,  as  it  conduces  to  the 
better  administration  of  justice,  that  the  Judge  should 
^  have  time  to  consider  of  the  certificate  rather  than  to  be 

under  the  necessity  of  deciding  upon  it  at  the  instant. 

Rule  discharged 


Thurtday,        Do£,  ou  the  Detuise  of  Rees,  against  TsoitiAS. 

Februaty  12tD.  n       ^  "^ 

Sembie,  Uiat      T]^  this  case  an  ejectment  had  been  tried  at  the  court 

the  Court  wiU      ±  ^ 

Dotsuy  the  of  great  sessions  in  the  county  of  Glamorgan^  Wales, 

proceedloffs  i& 

AD  gectment  and  ^  verdict  fouud  for  the  defendant.  A  new  ejectment 

of  afonner  having  been  brought  in  this  Court,  a  rule  nisi  had  been 

^dS^^tap!  obtained  by  the  defendant  to  stay  the  proceedings  until 

▼odi^wM^  the  costs  of  the  former  gectment  were  paid, 

tained  by  fimud 
andpeijuiy. 

BusseU  shewed  cause,  upon  affidavits  stating  cir- 
cumstances to  shew  that  the  foroier  verdict  bad  been 
obtained  by  firaud  and  peijury,  and  contended  that, 
under  such  circumstances,  the  Court  would  not  compel 
a  party  to  pay  the  costs  of  a  former  ejectment  b^fojre*  he 
had  an  opportunity  of  trying  his  right 

W.  S.  Taunton,  contra,  contended  tbi^t  thia  rule  was 
a  matter  of  course,  and  that  the  Court  would  npt  ^ter 
into  the  question  upon  affidavit,  whether  the  venlict  wA 

obtained 
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obtained  by  fraud.    That  would  have  been  the  proper        1824. 
subject  of  a  motion  for  a  new  trial.  "  D^Tdon. 


Russell  sug^ted  that  by  the  practice  of  the  court  of 
great  sessions  in  JValeSf  the  party  was  bound  to  move  for 
a  new  trial  within  a  v^ry  short  time,  and  it  appeared  by 
the  affidavits  that  that  finie  had  elapsed  before  it  had 
been  discovered  that  the  verdipt  had  been  obtained  by 
fraud  and  perjury. 

Per  Curiam.  The  rule  to  stay  proceedings  until  the 
costs  of  a  former  ejectment  are  paid,  is  not  inflexible ; 
and  if  the  &ct  was  clearly  made  out  that  the  verdict 
had  been  obtained  by  the  means  stated  in  the  affidavits, 
die  rule  ought  never  \o  have  been  granted.  The  whole 
matter 'was  referred  to  the  Master,  to  decide  whether 
the  lessor  of  the  plaintiff  should  be  at  liberty  to  pro- 
ceed to  -trial  without  paying  the  costs  of  the  former 
ejectment,  and  upon  his  report  the  rule  was  afterwards 
made  absolute. 


agama 
Thomas. 
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1824. 


Th»9^,  Gaiksford  against  Caeroll  and  Others, 

In  asiumput       A  SSUMPSIT  for  the  non-peiformance  of  three  con- 

for  not  deli¥er  •    JTjL 

ing  goods  upon  tracts  entered  into  by  the  defendants  with  the 

diftfue  mea-  plaintiff  for  the  sale  of  fifty  bales  of  bacon,  to  be  shipped 

uSe  differ^  by  them  from   Waierford^  in  the  months  of  January^ 

wn1S^t?ric«  February,  and  March  1823  respectively.     The  defend- 

^ibfSrri^-  ant  suffered  judgment  by  default,  and,  upon  the  execii- 

lar  quality  and  ^Jq^  of  the  writ  of  enquiry  in  London^  the  secondary 

bore,  on  or  told  the  jury  that  they  were  at  liberty  to  calculate  the 

about  the  day  .  . 

when  the  goods  damages  according  to  the  price  of  bacon  on  the  day 
b^  dflWeiU.  when  the  enquiry  was  executed,  and  that  the  difference  be- 
tween that  and  the  contract  price  ought  to  be  the  mea- 
sure of  damages.  Parhe  had  obtained  a  rule  nisi  for 
setting  aside  the  enquiry  on  the  ground  that  the  plaintiff 
was  only  entitled  to  recover  the  difference  between  the 
contract  price  and  the  price  which  the  article  bore  at 
or  about  the  time  when,  by  the  terms  of  the  contract,  it 
ought  to  have  been  delivered.  He  cited  Leigh  v.  Patera 
son  (a),  in  which  the  court  of  C  P.  intimated  an  opinion 
that  the  damages  should  be  calculated  according  to  the 
price  of  the  day  on  which  the  contract  ought  to  have 
been  performed.  This  is  different  from  the  case  of  a 
loan  of  stock ;  there  the  lender,  by  the  transfer  deprives 
himself  of  the  means  of  replacing  the  stock,  he  has  not 
the  money  to  go  to  market  with,  but  in  the  case  of  a 
purchase  of  goods,  the  vendee  is  in  possession  of  his 
money,  and  he  has  it  in  his  power,  as  soon  as  the 

(a)  8  TauiU,  540f 

v^dor 
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vendor  has  fiiiled  in  the  performance  of  the  contract, 
to  purchase  other  goods  of  the  like  quality  and  descrip- 
tion, and  it  is  his  own  fimlt  if  he  does  not  do  so, 

WUde  contr^  contended  that  the  rule  which  had  been 
laid  down,  as  to  the  measure  of  damages,  for  not  re- 
placing stock,  applied  to  the  present,  and  he  cited 
Stevens  y.  Johnson^  {a)  and  M^ Arthur  v.  Lord  Sea^ 
forth,  {b) 

.  Per  Curiam.  Those  cases  do  not  apply  to  the  pre* 
sent  In  the  case  of  a  loan  of  stock  the  borrower  holds 
in  his  hands  the  money  of  the  lender,  and  thereby 
prevents  him  from  using  it  altogether.  Here  the  plaio" 
tiff  had  his  money  in  his  possession  and  he  might  have 
purchased  other  bacon  of  the  like  quality  the  very  day 
after  the  contract  was  broken,  and  if  he  has  sustained 
any  loss,  by  n^lecting  to  do  so,  it  is  his  own  fault. 
we  think  that  the  under  sheriff  ought  to  have  told  the 
jury  that  the  damages  should  be  calculated  according  to 
the  price  of  the  bacon  at  or  about  the  day  when  the 
goods  ought  to  have  been  delivered. 

Rule  Absolute. 


1824. 

Gaihsfokd 

Cakkoll 
andOthen« 


(•)  SJl^,  Sll. 


(h)  S  Taunt.  S57. 
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Thtrtiay,       CouLsoN,  Assignee  of  the  Sheriff  of  Middlesex, 

Mf'^^d'tfA^  JN  li^rumy,  182Sj  a  tettatttm  CBpias  isudd  against 
defeMlne  doe*        One  Joseph  BnMoni  at  the  suit  pf  the  plidhti£^  retard- 

not  sppflwr  the 

bdUbondu  able  in  fifteen  days  of  Easter^  {\^ih  Aprils)  the  l6th 
qua^  diepotti  being  the  quarto  die  post ;  and  the  four  days  after  the 
^^B^gd-  qnartodieposte^iringontheSOtfa.  JJrottn was drreftted, 
^JJJIlf^TSd  ®°^  *^®  defendant  became  one  cif  the  bail  to  the  sheriff^ 
therefore,  when  and  executed  a  bail-bond  for  the  appearanbe  <£  Broom 
of  btnknxptcy    at  the  retum  of  the  writ.    On  the  1 9th  AprU  a  comniis- 

iMoed  against 

one  of  the  bail    sion  of  bankrupt  issued  asainst  Hammofu  and  he  wad 

to  the  sheriff  r  -o 

after  the  quarto  duly  declared  a  bankrupt^  and  has  since  obtained  his 

fliA  vw^a#    Vmi^ 

witUnfoor  Certificate.  On  the  S4th  o( April  the  sheriff  exiscnted 
hda'thaTiSbe  ^°  ass%nnient  of  the  bail-bond  to  Couboni  and  he  com- 
b^^  d(S>t  ^^^^  this  action  on  liie  bail-bond  against  the  defend* 
ST^mkl^*  ant*  and  signed  judgment  for  want  of  a  plea,  and  Ae 
non,  andUiere-  defendant  havinc  been  taken  in  execution  on  a  capidt 

fore  barred  by  ®  ^ 

the  certificate,    ad  satisfaciendum  founded  on  this  judgment,  a  rule  nisi 
had  been  obtained  for  discharging  him  out  of  custody, 
on  the  ground  that  the  cause  of  action  had  occurred 
before  the  date  of  the  commission,  the  bail-bond  being 
then  forfeited,  and  that  the  debt  was  therefore  proveable 
under  the  commission,  and  barred  by  the  certificate.^ 
• 
IL  V.  Richards  shewed  cause.      The  bond  was  not 
forfeited  on  the  19th  Aprils  when  the  commission  issued; 
for  the  defendant  in  the  original  action  had  four  days 
after  the  quarto  die  post  to  put  in  bail.     Frampton  v. 
Barber,  (a) 

(a)  4T.B.S77, 

But 


iw  THE  4Trt  k  5th  Year  ot  (SEOltlSE  IV, 

Bui  Ae  Court  wfere  clearly  of  opliiion  thAt  the  bail- 
bdtid  was  forfeited  on  the  quarto  die  post,  and  said  thd't 

\A>VlJBOH 

thfe  Other  four  dajrd  werfe  hUowcd  merely  ex  gratid.  dgainst 

Rule  absolute 


CODLSOX 

igttinst 
Hammov. 


^  A>//.  .    ^ii.^  /yr^^'4j£jir^ 


Q.  J.  Kaih  ngalmt  Old  and  Others,  £xectttdrs 
ofW.DoDDa; 


^HIS  was  ah  action  of  assumpsit,  in  which  the  now  Defendanto' 

plaintiff,  George  Joseph  Kaiii^  declared  that  in  the  aoieo^!ri^^A 
lifetime  df  the  said  mHiam  Dodd$,  in  consideration  that  ^?deiw<^ 
JEtm  wotdd  buy  frbm  D&ef&a  certaih  vessel,  tb  witi  the  ^  jf^^iSf^' 
Srum  FoHitudey  at  the  price  bf  1650/.,  to  bfe  therefore  paid  ^^^"^^^ 
by  Kain  to  W.  DoddSf  he  (Dodds)  had  undfertakeri  and  dijpw  copper 

,    '         \  .  bolted,  (but  not 

iaithfully  pjromided  JTdm  thai  the  said  vessel  was  thbn  cop-  reciting  the 

certificate  or 

per  boiled ;  Khin  averred;  first,  that  he,  confiding  in  the  registiy) ;  at 
promise  of  t)odd$i  had  afterwards  boughl  thb  said  vessel  which  wu 
of  Dddd^  and  had  paid  lo  Dodds  the  pride  therfeof  j  and  ^"^i,^^^^ 
the  said  G.  J.  Kaih  furthei-  confidmg  as  afbi-esaid,  after-  S*S^^ jr.'"^'^ 
wardsj  and  after  the  death  of  thfe  said  W.DoddSy  sold  ^^^^'^^ 

'  '  executed  a  bill 

the  said  vessel  to  one  Jams  Skepherd.  and  upon  sUch  ^^^,^,^f 

,  x-       ~7  r  pUuntiffinthe 

sale  be,  6:  J.  Kairij  had  warranted  the  vessel  to  bb  usual  fcmii, 

copper  fastehed.    And  the  said  6.  J.  Knin  flirther  said;  describe  the 

that  at  the  time  of  the  making  of  the  promise  of  W.  Dodds  bolted.    Sbe 

in  that  behalf,  and  at  the  time  of  the  said  sale,  thfe  said  MtX^'' 

vessel  was  hot  copper  bolted,  by  means  irhereof  the  said  gj^fn^]^ 

vessel  had  become  and  was  of  little  value  to  G.  J.  Kairis  ^^^^^^^ 
arid  by  reason  thereof  J.  Shepherd  had  impleaded  Kain  (as  executon 

■^  "^  of  tbeTendor,) 

for  the  breach 
of  his  warranty  in  that  particular :  Held,  that  the  action  could  not  be  mainteined^  the 
nUrunient  first  mentioned  being  void  by  the  94  G.  S,  c.  68.  i.  14. 

in 


Kaih 
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1 824.  in  a  oertein  action  on  the  case  for  damages  sustained  by 
Skepherd  on  occasion  of  the  breach  of  i;he  said  war* 
ranty,  and  that  such  proceedings  had  been  thereupon 
had  in  the  said  action,  that  Kain  had  been  forced  and 
compelled  to  pay,  and  had  necessarily  paid  a  large  sum 
of  money,  to  wit,  10002.,  in  satis&ction  of  the  damages 
and  costs  recoTered  against  him  by  the  vaid  X  Shepherd 
in  that  action,  and  in  payment  of  the  costs  necessarily 
incnned  by  G.  J.  Kain  iii  and  about  his  defence  to  the; 
said  action,  and  ooncloded  to  the  damage  of  the  said 
G.  J.  Kain  of  20002.  At  the  trial»befere  MboU  C.  J.  at 
the  London  sittings  after  Trinky  term,  1822,  a  verdfet 
was  found  for  the  plaintiff,  damages  789J.  5s.  6d.j  sub- 
ject to  the  opinion  of  the  court  upon  the  following  case : 
On  the  25di  October^  1816,  the  testator  being  sde  owner 
of  a  ship  called  Ae  Fartiiudes  signed  and  delivered  to 
the  said  61  J.  Kain  an  instrfeiment,  of  which  the  follow- 
ing is  a  copy:  *^  For  sale  or  charter,  one  boom  main 
sdl,  one  lower  steering  sail,  one  middle  stay  sail,  and 
one  top  gallant  stay  saiL  The  Snow  Fortitude^  K\^ 
British  built,  copper  bolted,  and  new  coppered  in  1818, 
admeasures  per  roister  277  tons,  is  well  calculated  for 
any  trade  where  a  vessel  of  her  dimensions  is  wanted, 
lying  in  the  Surrey  canal.  Inventory  (here  followed  an 
inventory  of  stores,  &c.)  Sold  the  within^mentioned 
ship  to  Messrs.  Kain  and  Son,  (thereby  meaning  6.  J. 
Kain.)  W.  Dodds!*  On  the  28th  October^  1816,  the 
testator  received  the  said  1650/.,  and  duly  executed  a 
bill  of  sale  of  the  said  ship  to  the  said  6.  J.  Kain^  con- 
taining the  usual  covenants,  but  which  did  not  describe 
the  Fortitude  as  copper  bolted.  On  the  14th  Sqpiember^ 
181Sj  Kain  having  expended  a  considerable  sum  of 
money  upon  the  Fortitude^  agreed  to  sell  her  to  J.  Shep^ 

herd. 


OiA 
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herif  aooording  to  printed  particulars,  substantially  the        18S4» 

same  as  those  already  set  out.    At  the  foot  of  those 

particulars,  6.  J.  Kain  wrote  <*  I  agree  to  sell  Mr.jSi^ 

herd  the  Forikudef  with  all  her  stores,  as  per  inventory^ 

for  the  sum  of  23002.  *  G.  J.  Kain:'    The  Fortitude  was 

conveyed  by  G.  J.  Kain  to  J.  Shepherd  by  bill  of  sal^  in 

the  same  form  as  that  by  which  she  had  been  convqred 

by  testator  to  G.  J.  Kain.     In  Hilary  term,  ISSly 

J.  Siepherdr  commenced  an  action  upon  the  case  against 

G.  J.  Kain  in  the  Court  of  King's  Bench  in  respect  of 

the  said  last*mentioned  sale,  and  declared  upon  a  war* 

ranty  that  the  vessel  was  copper  &stened,  and  there  waa 

a  count  for  a  deceitful  rq)resentation  that  she  was  cop« 

per  fiutened.    Upon  the  trial  of  that  action,  the  jury 

found  a  verdict  for  Shepherd,  damages  5002.,  whicfa^ 

together  with  1422.  lOf.  taxed  costs,  were  paid  by  Kain  to 

S&^pA€i'd  before  the  coDunencement  of  this  action.  KaifC% 

own  costs  in  that  action  amounted  to  1402. 155.6dlf 

and  make  together  with  the  former  sums  the  aggregate 

sum  of  78S2,  Bs.  6(2.    Kain  gave  no  notice  of  the  action 

o{  Shepherd  v.  Kain  to  Dodds  or  his  executors*    At  the 

time  of  the  sale  of  the  ship  by  W.  Dodds  to  Kain,  the 

ship  was  not  copper  bolted.    The  case  was  argued  at 

the  sittings  in  banc  after  last  Hilary  term,  and  again  in 

Trinity  term  by 

Manning,  for  the  plaintiff.  The  objection  on  the 
part  of  the  defendant  rests  on  two  cases,  Biddell  v* 
Leader  (a)  and  Pickering  v.  Donoson  {b) ;  but  they  are 
both  distinguishable  from  the  present  The  former 
turned  wpon  the  register  act,  34  G.  3.  c.  68.  s.  14.;  but 

(a)  llr.4a527i  ^      (6)  4 Totifi^ 779. 

Vol.  IL  T  t  in 


Old. 
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1824.  in  that  case  there  were  words  of  present  sale ;  here  the 
— —  instrument  contains  no  such  such  words;  BiddeU  ▼• 
egainst  'Leader  is  therefore  inapplicable.  In  Pickering  t.  Dctoh 
*$an  it  does  not  appear  to  have  occurred  either  to  the 
court  or  counsel,  that  an  action  could  not  be  maintained 
on  such  an  instrument  as  this ;  it  turned  entirely  upon 
the  attempt  to  travel  out  of  the  written  agreement.  It 
may  be  true,  that  the  rej^ster  act  prevents  this  instru- 
ment from  operating  as  an  agreement,  but  it  was  a  re- 
presentation in  writing,  upon  which  a  transfer  was 
afterwards  made.  ZBesi  J.  If  it  be  a  mere  represent- 
ation, where  is  there  a  warranty  to  bind  the  vendor^s 
executors  ?]  The  transfer  having  been  made  in  conse- 
quence of  the  representation,  a  promise  that  it  was  a  true 
representation  must  be  implied.  Meyer  v.  Everth  (a) 
proceeded  on  the  ground,  that  parol  evidence  of  a  re- 
presentation could  not  be  received,  where  the  contract 
was  reduced  into  writing.  To  decide  with  the  plaintiff 
here  will  not  interfere  with  the  policy  of  the  register 
acts,  which  were  only  intended  to. make  known  the  equi- 
table as  well  as  legal  owners  of  ships.  The  instru- 
ment may  be  void  as  a  transfer  or  agreement  to  transfer 
for  want  of  a  recital  of  the  certificate  of  registry,  but  it 
may  still  be  binding  as  a  representation.  If  it  be  held  void 
to  all  intents  and  purposes,  Kerrison  v.  Q>le{b)  cannot 
be  law.  Wigglesfoxnih  v.  Dattison  (c)  shews,  that  even 
where  a  deed  is  executed,  a  collateral  understanding 
between  the  parties  may  be  shewn  by  the  custom  of  the 
country,  and  that  evidence  of  an  express  stipulation  is. 
not  necessary.  There  the  custom  was  held  to  be  evidence 
of  the  bargain  between  the  parties,  so  here  the  represent- 

(a)  4  Campb.  M.  (6)  8  EaU,  23]..  (c)  Jhug.  801. 

ation 
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adon  IB  evideiice  of  «  warranty  by  the  vendor  that  ike       18S4. 
ship  waa  copper  &stened.    The  bill  of  sale  in  this  case        y^,^ 
WM  not  the  agreement  between  the  parties,  but  the  com-       ^^Suir 
ffetion  of  the  agreement;   the  language  was  of  one 
party  only,  and  the  covenants  were  merely  such  as 
die  law  would  imply  if  not  expressed.      Hodges  t. 
Drakefijrd  {a\  Baker  v.  Paine,  (b)     Under  snch  cir- 
cumstances other  evidence  of  the  agreement  between 
parties  may  be  admitted,  Jeffery  v.  Walton,  {c) 

Campbdlj  contra.  This  was  an  action  of  oontiract, 
and  it  was  necessary  to  prove  the  consideration  and 
promise  laid  in  the  declaration.  The  agreement  in 
question  was  ofiered  as  proof  of  the  promise,  but  that 
agreement  is  made  void  by  the  34  G.  3«  c.  68.  i.  14.  It 
is  hnmaterial  whether  it  be  a  transfer  or  an  agreement 
for  a  transfer,  for  it  contains  no  such  recital  as  re« 
quired  by  that  statute.  This  was  decided  by  Breader  v. 
Clarke  {d)  and  BiiieU  v.  Leader^  which  are  not  to  be 
distinguished  irom  the  present  case.  It  cannot  thai 
operate  as  a  contract  But  it  is  said,  that  it  mi^  never- 
theless  operate  as  a  representation,  and  therefore  be  evi- 
dence of  a  contract  But  the  statute  says  that  such  an 
instrument  shall  not  be  valid  for  any  purpose,  how  then 
can  it  prove  a  contract  ?  But  admitting  it  to  be  a  repre- 
sentation, still,  not  being  introduced  into  the  subsequent 
contract,  it  is  not  binding.  Where  the  whole  contract 
is  by  parol,  all  that  passes  may  possibly  be  taken  as  part 
of  it ;  but  it  is  otherwise  where  the  contract  is  reduced 
into  writing.     Cotmiess  of  Butland^s  case  (^),  Miyer  ▼. 

(a)  I N.  22. 27a  .  (6)  1  Ves.  sen.  456. 

(c)  1  Stark.  967.  (d)  8  Mer.  75. 


(e)  5<?<r.86. 


Tt  2  Eoerth 
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}8a4*  j^otaih(a)f  Gardiner  y.  Qraif  {i\  Pwdly.  J^dmm4s,{q\ 
"—-"  Hope  V,  Jtiim,{d)f  Pickerit^  v,  Dcwsofh  JUmmo  v^  ^(?ifiu(e) 
^mui  If  the  T^presentatioD  ware  fmadulei^t  it  a4g))f;,pe|rh4^ 
baveiieefli  the  grouad  of  an  action  ese  ddieto  ag^di\st  tlie 
yendor,  but  cannot  be  conaldered  as  a  part  of  thepqn^i^ai^ 
spas  to  sustain  this  action  of  assumpsit  agwst  JUs  re* 
presentatives. 

Manningi  in  reply*  The  CoiiM^  ^BMiUm$%  caie 
and  the  other  cases  cited,  are  applicable  to  parol  eyi* 
^c^lQce  only,  here  the  representation. was.  reduced  into 
writings  and  is  not  therefore  liable  to  the.objectiont  that 
jit. is  dssigei^ouB  to  admit  evidence  ^cpepdii^giupon  mer 
moiy  akme^  to  vary  a  contract  which  has  been  reduced 
iilto  wviting, 

.  Cbr,  ttfoi  vuHa 
.   .  •   ■  •  ■ 

.  '  Abbott  C.  J.  now  delivered  the  judgnient  of  tjbe  Qonrt. 

This,  ii  aa  action  of  assiunpsit,  brought  fpr.tl^e  re- 
covery of  damages  for  the  breach  of  an  ^lUeged  qpn- 
trafpt..  The  dedaration  alleges  thatnin  consi4e]rftion 
that  the/plaiptifS*' would  buy  of  the  ^efiip^t's  testator 
a  fer^in  4iip  at  a  p^^ce  mentipne^j  the  testa^r  pifom^s^d 
tha^  the  ship  wall.,  cppper  bplted;  th^t  inlying  on  that 
proiQ^se,  tit^  pUMntiff.ly>vgltit  the  ship  and  paid  the,  piice ; 
tl^at  Jie  afterwards  sold,  th^  ship  to  one  Shepk^d^  ai^fl 
ai^  that  sale  warranted  thp  ship  to  be  copper  fastepefl ; 
thfit  the  ship  was  not.  9ppper  bqltpd;  that ,  SJkepherd 
bro]^gI^t  a^.  ^t^on  ag^st  him  on  his  warraqty^  and 
recovered  damages  and  posts.  At  the  trial  before  me  it 
was  found,  that  the  defenda;Qt's,testatqr  being  sole  owii^r 

(a)  4  Ctm^  22.  (b)  4  Campb.  144. 

(c)  IS  Xaa,  6.  '       (d)  I  Price,  149. 

(€)2»ark.lOS. 
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dF  the  ^ifrip,  signed  and  delivered  to  the  plaintiff  all        1844. 


ICaiW 


instrnttlent  destiribing  the  ship  as  copper  bolted,  and 
(^ontaihirig  an  inventory  of  stores ;  at  the  foot  of  which  agai^ 
t^as  t^ritfen,  ^  Sold  the  within  mentioned  ship  to  Mestsrs. 
Kah  dhd  Son,  Wi-  DoddsJ'  And  it  was  Ibrther  found 
that  the  testator  received  the  sum  of  i6507.|  and  exe^ 
cuted  a  bill  of  sale  of  the  ship  to  Kain.  That  bill  of 
sale  was  in  the  usual  form,  and  contained  a  recital  of 
the  certificate  of  registry,  but  it  did  not  describe  the 
Vessel  ds  copper  bolted.  It  was  further  found  that 
Kain  re^sold  the  ship  to  Shepherd^  according  to  printed 
particulars  similar  to  those  before  mentioned,  and  exe- 
cuted to  him  a  bill  of  sale  similar  to  that  which  was 
executed  by  the  testator;  that  Shepherd  brought  an 
action  on  the  case  against  him  on  his  warranty,  that  the 
ship  was  copper  fastened,  and  recovered. 

Upon  this  case  the  question  is,  whether  the  plaintiff 
has  proved  a  promise  according  to  his  declaration.  We 
think  he  has  not.  The  first  instrument,  which  contains 
a  description  of  the  ship  as  copper  bolted,  and  an  in- 
ventory of  her  furniture,  and  concludes  with  the  words, 
*^  Sold  the  within  mentioned  ship  to  Messrs.  Kain  and 
Son,  W.  Dodd^*  cannot  in  our  opinion  be  regiarded  as 
an  instrument  of  contract.  It  is  invalid  either  as  a 
conveyance  or  as  an  agreement  to  convey  the  ship,  by 
the  register  acts,  because  it  does  not  contain  a  recital 
of  the  certificate  of  registry,  Biddell  v.  Ijeadet\  (a) 
And  it  is  imperfect  as  an  instrument  of  contract,  be- 
cause it  does  not  mention  the  price,  and  this  defect  is 
not  supplied  by  any  fact  appearing  in  the  case;  for 
there  is  no  mention  of  any  price  as  agreed  between 

(a)  1^.4^<7.5S7. 

T  t  8  the 
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1824.  the  parties  before  or  at  the  time  when  Dodds  the  testator 
^^][j^  delivered  the  paper  to  the  plaintiff:  and  the  bill  of  sale 
o^^  mentions  the  sum  of  1650/.  as  the  consideration  of  the 
sale^  but  does  not  mention  any  prior  contract  or  agree- 
ment We  do  not,  however,  rely  on  this  imperfection, 
the  objection  arising  out  of  the  register  act  being  de- 
cisive as  to  the  invalidity  of  the  paper.  The  bill  of  sale 
then  is  the  only  instrument  of  contract,  and  this  does 
not  describe  the  ship  as  copper  bolted ;  though  it  con- 
tains covenants  for  the  title  and  for  further  assurance. 
The  description  of  copper  bolted  in  the  paper  can  thert-' 
fore  be  considered  as  a  representation  only,  and  not  as 
any  part  of  the  contract.  The  contract  is  in  writing, 
as  every  contract  for  the  sale  of  a  ship  must  be. 

Where  the  whole  matter  passes  in  parol,  all  that 
passes  may  sometimes  be  taken  together  as  forming 
parcel  of  the  contract,  though  not  always,  because  matter 
talked  of  at  the  commencement  of  a  bargain  may  be 
excluded  by  the  language  used  at  its  termination.  But 
if  the  contract  be  in  the  end  reduced  into  writing, 
nothing  which  is  not  found  in  the  writing  can  be  con- 
sidered as  a  part  of  the  contract.  A  matter  antecedent 
to  and  dehors  the  writing,  may  in  some  cases  be  re- 
ceived in  evidence,  as  shewing  the  inducement  to  the 
contract ;  such  as  a  representation  of  some  particular 
quality  or  incident  to  the  thing  sold.  But  the  buyer  is 
not  at  liberty  to  shew  such  a  representation,  unless  he 
can  also  shew  that  the  seller  by  some  fraud  prevented 
him  from  discovering  a  fault  which  he,  the  seller,  knew 
to  exist.  All  this  is  very  clearly  laid  down  in  the 
judgment  delivered  by  the  late  Lord  Chief  Justice 
Gibbs  in  Pickering  v.  Dowsouy  and  it  is  decisive  of 
the  present  case  wherein  the  plaintiff  has  neither  de- 
clared 


IS  THE  4iH  &  5th  Years  of  GEORGE  IV.  CM 

dared  upon,  nor  proved  fraud  on  the  part  of  the  de^  1824, 
fendant's  testator,  but  has  declared  upon  a  promise  or.  ^.. 

contract.     The  postea,  therefore^  is  to  be  delivered  to  titfftbui 
the  defendant. 

Judgment  for  the  defendant. 


Fox  against  The  Bishop  of  Chester,  in  Error. 

OUARE  impedit.     The  declaration  stated  that  the  ^'Hierea^ 

Bishop  of  Chester  was  attached,  to  answer  E.  V.  Fox  for  Uie  ult  of 

in  a  plea,  that  he  permit  the  said  E.  F.  to  present  a  fit  ISm^i!^'^ 

person  to  the  church  of  WilmsloWf  in  the  county  of  k^wing'the** 

Chester.     The  first  count  stated  that  the  advowson  of  2!Ti^*^. 

be  «t  the  point 

the  rectory  of  the  church  of  fVUmslaw  was  appurtenant  o' death  and 

•'  **  ezpectxng  an 

to  the  manor  of  BoUt/iij  and  set  out  specially  the  title  of  immediate  va- 
Thomas  Joseph  Traffbrd  to  the  manor,  with  the  appurte-  that  the  oon- 

tract  was  nmo* 
nances  for  life,  and  shewed,  that  J.  Bradshaw^  the  last  niacal,  and  tho 

incumbent,  was  presented  by  virtue  of  a  grant  of  the  made  in  puna- 

next  avoidance  made  by  T.  Trqfford^  through  whom  Sepurehaw, 

T.  J.  Trcsffbrd  claimed ;   and  then  proceeded,    "  And  "^^1^^!^ 

the  said  T.J.  Traffbrd  being  so  seised  thereof,    after-  "^^^^to^e"** 

wards,  to  wit,  on  the  I2th  day  of  November^  1819,  at,  tnuMaction, 

and  the  con* 

&C.  (the  said  church  being  then  and  there  full  of  the  tract  was  not  * 

entered  into 

said  J.BradshaWj  the   then  incumbent  thereof)   by  a  withaTiewto 
certain  indenture  then  and  there  made  between  T.  JC  of  uy^vti. 
Traffbrd  of  the  one  part  and  plaintiff  of  the  other  part  *'*^'**™"^ 
(which  plaintiff  brings  into  court  sealed,  Sec))  he  the  said 
T.  c7.  Tr<xffbrdj  for  the  consideration  therein  mentioned, 
did  grant,  bargain,  sell,  and  demise  unto  plaintiff,  his 
executors,  &c.,  all  that  the  said  advowson,  donation, 
right  of  patronage^  presentation,  and  firee  disposition  o^ 

T  t  4  in. 
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^g^,  4n5  a^  to  the  said  rectoiy  and  pariah  ehttixifei^  IVUm^ 
^rr^  floWf  m  the  county  palatine  of  CAesUri  withlhe:r]gbt% 
fl^^  ^embecs  and  appurtenances  thereunto  bebngiagi  ha«> 
'  Cnnut  ]^>eD4um  to  the  said  plainlifl^  his  exeoutors^  &ej^.  for 
lyaetT-QLne  years,  if  the  said  ^.  J.  Tr^firdAwAAm 
long  Uye.  By  virtue  of  which  said  lastHineiitioiiediii-' 
denture  the  said  plaintiff  then  and  Uieve  became  and 
was  possessed  of  the  said  advowsou  of  smd  in  thesaid 
rectory,  as  in  gross  by  itself  for  the  said  term,  so  to  him 
thereof  granted.  Averment,  that  T.  J.  Trtjfotd  is  atiU 
living,  and  that  after  the  making  of  the  indenture^  and 
.  whilst  plaintiff  was  possessed  of  the  advowson,  to  wit^ 
on,  &C.,  the  said  church  became  vacant  by  the  death  of 
the^  said  J.Bradshaxfiih^  last  incumbent  thereof,  whereby 
it  then  belonged  and  ^ow  belongs  to  the  plaiot|^  to 
present  a  fit  person  to  the  said  church  so  being,  vacant; 
but  the  said  bishop  unjustly  hinders  him  from  so  doing* 
There  was  a  second  count  setting  out  a  uUe  to  the  ad? 
vowsonin  gross,  and  omitting  all  mention  of  the  maacnr ; 
in  all  other  respects  it  was  similar  to  the  first:  The 
^e&ndant  craved  oyer  of  the  indenture  made  b^weeti 
plaintiff  and  Trc^-d^  whereby  it  was  witnessed^  that,  iat 
cpnsidemtion  of  6000/.  paid  to  Trqgbri  by  the  plains 
tiff,  the  former  had  granted,  bargained,  sold,  and  de« 
siused,  and  by  the  sf^id  indenture  did  grant,  &pf  all  that 
thp;  .fidvowson,  donation,  right  of  patronage,  presents 
atjpii,  and  frc|e  disposition  o^  in,  and  to  the  rectory  and 
parish  church  of  fVilmsk^  with  the  righto,  meaben^ 
a^d  appurtenances  thereunto  belonging,  habendum  for 
]^^ety«4iine  yi^Sg^  if  Trcjffbrd  should  so  long  live.  .  And' 
2;>;^n^,f;qvenanted  that  he  had  good  right  to  grant 
and  deipi^i^  tlfe  ^yewsot?!,  &c.,  and  thathe  would  in« 
4^nil^iP}4Wtif  3gail^t  9^^  JSMpu^  of  right,  tit^  dairot 

and 
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ttia^^dbinribfdi » t^hkldcMiv^^  which  the  chancelfer  e&A  *t^U. 
mV^Yt^kfVka  Uriiv^fiity  Of  Cambridge  might  have  ot  "^^T" 
^diGi|luiv(>th^  sidd'fldvdwsoiT,  &c.,  daring  the  said  term  of.     oi^  -* 

t      >  ...   The  ^{i^op  of 

nifaQty^4iiM  fMr^  and  ^igiiSn^t  all  right,  daim,  '&c.  which     Cb visb* 

mi^]fistiori  tber^aft^  preseiited  or  nohiibated  tb  'the 

«iid-  parish  tihufeh  of  JPUmshw  by  the  said  chancellor 

bnd  ftholaii  might  have  or  daim  thereto  by  vittne  or 

odour' of  ^iich  presentation  or  nomination,  and  against 

flll  coits  and  expellees  which  plaintiff  might  be  pat  to  by 

iteason  of  ttiy  «iieh  title  or  ctAim.    There  was  then  a 

Mvcnant  (bt  ftirther  assurance,  ibllowcd  by  this  pitwiso: 

**  provided  idwiiyB,  and  it  k  berd>y  declared  arid  ^agreed, 

liyittid' betWee«k  the' sailS 'parties  hereto,  that  ^hed  and 

W  soon  ab  he  the  sard  J?.  F.  Jbr,  his  executors,  &:c.;  shall 

hav^  presented  to  the  said  rectory  or  church  of  WmdaWy 

by'f^a^ii  bf  the  sa!me  iiaving  become  vacant  or  void  by 

t^^  death, 'resignation,  deprivation,  eviction,  promotion, 

ot'cesdioii  ^f  J«  iBtaSshaWy  the  present  incumbent,  o^ 

otli«tf^i4fie,'  0^  through  the.wilM  neglect  or  default^  of 

hitik  th^  %ia\A  E*  V*  Fbxy  his  executors,  &c.'tlie  said 

iccCttffWthtiith  sh^l!  h«Te  been  suffeVeid,  ils  to  the 

pvegontaildir  or  tight  eyfiireseWt^ltfoh'th^eto,  W^r^sie;  ha 

ihe  kiid  !E.  V.  'FoXy  his  e^eintdry,  At.,  shilfanfl' willi'af 

ai^y  fittie'or  times  thereafter,- at ^ftc  request  and  ][)ropcr 

eo^  hnd  thfltges  6f  the  tea?^  \t.  J.  Trnjind,  ''or  such 

p*fficm'[is  heshdl^poirit,  re-assign  the  said'kdvowsbn 

to  'hiai  'tbfef  "said*  T.  JT.  Triffiird, '  or  sndh  pcrrscin  k^  afore-- 

said^'ftw-ttU  thie  ftjsJdflc  wMchshatf  b!^  tfeenf^urieix^iffed'bi 

thd  SiAd  t^m  bf  tiikifety-tf/nt!  y^af^,' 'fr6ii'fH)ih  all  Wbiim- 

ttraAces, 'by  ttfeUld ^jy/^ir, Weiedtt6«s*Sc^ ^ ' «tf 

thenxrttted'eyier^or^hi'adfehtilr^'  iti^Mie'^ecdnd  couu\ 

menlibned,' t^bifeH^Wid-  detl&v^t&h^in  ilih  skme  Words 

j»*t*lO  iiid*nlti»  to  fhe  «t^"<?obiit;-^^ 

-  •  sev 
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18S4»  set  out  on  the  record.  He  then  pleaded  actio  non,  be- 
"]^  cause  the  said  T.  J.  Trqffbrd  did  not  grant,  bargain,  sell, 
cgo^c^        i^qJ  demise  unto  the  said  plaintiff,  bis  executors,  &c.  the 

Tbe  BMbop  of 

CflmiB.  said  advowson,  &c.,  in  the  first  count  of  the  declaration 
mentioned,  in  manner  and  form  as  plaintiff  hath  in  that 
count  alleged  and  concluded  to  the  country ;  to  which 
the  similiter  was  added  by  plaintiff.  Similar  plea  to 
the  second  count.  The  third  plea,  which  was  pleaded 
to  both  counts,  averred  the  identity  of  the  indenture  set 
out  in  the  first  count  with  that  set  out  in  the  last  county 
and  then  proceeded :  "  And  the  said  bishop  further 
saith,  that  the  said  indenture  was  made  after  the  said 
church  became  vacant,  as  in  the  declaration  mentioned, 
by  the  death  of  the  said  J.  Bradshaw^  the  said  incum- 
bent thereof,  and  that  Trqffbrd^  after  the  church  became 
vacant,  by  the  indenture  granted,  bargained^  sold,  and 
demised,  unto  the  plaintiff  his  executors,  &c.,  the  said 
advowson,  &c.,  of,  in,  and  to  the  said  rectory  and  parish 
church  of  JVilmslaw  ;  without  this,  that  Trqffbrd^  whilst 
the  said  church  was  full  of  the  said  J.  BradshaWs  the 
incumbent  thereof,  did  grant,  &c  unto  the  plaintifl^  his 
executors,  &c.,  the  said  advowson,  &c.,  of,  in^  and  tp 
the  said  rectory,  &c,  in  the  declaration  mentioned,  as 
the  plaintiff  hath  in  his  said  declaration  allied,  which 
defendant  is  ready  to  verify.  The  fourth  plea,  after 
averring  the  identity  of  the  parish  church  of  WUmdoroiy 
the  advowson,  &c.,  the  indenture  made  between  plaintiff 
and  Traffard^  and  the  disturbance  by  defendant,  men- 
tioned in  the  two  counts  of  the  declaration  (which  aver- 
ments  were  repeated  in  each  subsequent  plea)  pro- 
ceeded :  ''  And  the  said  bishop  further  saith,  that  the 
said  church  of  Wilmdcm  is  within  his  diocese  of  Chester^ 
and  a  benefice  with  cure  of  fioul%  and  that  whilst  the 

said 
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said  T.J.  Trqffbrd  was  so  seised  of  the  said  iQanor,  to        1824, 
which,  &c.,  with  the  appartenances,  and  of  the  said  ad- 
vowson.  as  in  the  said  declaration  mentioned,  and  before        amiintt 

The  ^iibop^  ef 

the  making  of  the  .  corrupt  simoniacal  and  unlawiul      CHssuft. 
agreement  in  this  plea  after  mentioned,  to  wit^  on  the 
11th  day  otNovember^  in  the  year  of  oar  Lord,  1819, 
the  said  J.  Bradshceao  then  being  the  incumbent  of,  and 
filling  the  said  church,  was  afflicted  with  a  mortal  disease, ' 
so  that  he  was  then  in  extreme  danger  of  his  life,  and 
his  life  was  thereby  then  despaired  of,  to  wit,  at,  &c., 
whereof,  as  well  the  said  E.  V.  Fox  and  71  «/•  Trqffbrd 
as  one  George  Upplebyj  clerk,  in  this  plea  after  men- 
tioned, to  wit,  on,  &c.,  and  also  at  the  time  of  making 
the  corrupt,  simoniacal,  and  unlawful  agreement,  in  this 
plea  after  mentioned,  there  had  notice.    And  the  said 
bishop  further  says,  that  whilst  the  said  71  c7.  Trc^brdvfas 
so  seised  of  the  said  manor,  to  which,  &c.  with  the  appur- 
tenances, and  of  the  said  advowson  as  aforesaid,  and  whilst 
the  said  </.  Bradshaw^  so  being  the  incumbent  of  and  fill- 
ing the  said  church  as  aforesaid,  was  so  afflicted  and  in 
such  danger,  state,  and  condition  as  aforesaid,  to  wit,  on, 
&c.,  at,  &c.,  they  the  said  T.  J.  Trqffbrd^  E.  V.  Fox,  and 
George  Uppleby,  and  each  of  them,  then  and  there,  well 
knowing  the  premises,  and  believing  and  expecting  that 
the  death  of  the  said  </.  Bradshaw  of  the  mortal  disease 
aforesaid  was  then  and  there  fast  approaching,  and  that  by 
means  of  the  death  of  the  said  J.Bradshamo  the  said  church 
would  forthwith  become  vacant,   it  was  in  such  belief 
and  expectation  corruptly,  simoniacally,  and  unlawfully, 
and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  T.  Jl 
Traffbrd  and  the  said  E.  V.  Fox,  with  the  knowledge  of 
the  said  G.  Vjplebxf,  that  the  said  jS*  V.  Fox  should  pay 

to 
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i  n  >i 


llB'^4.       to  the  said  T.  J.  Traffbrd  a  sum  of  money,'  to  teit,  flifef 

'       sum  of  ^000/.,  and  thftt  the  said  T.  J.TrttffbrR^rd  cofi- 

ogimM^       sideration  thereof,  should  grant,  bargain,  and  sdl  io  ^fae 

Hi*  Bishop  of      ,_„__.  _^       ,  ,  ,         •-.,'.* 

CaisTvt.  said  E.  V.  Fox  the  next  presentation  to  the  said  cnurcfa  t 
and  tkatj  in  ordef*  to  make  suck  grants  bar^din^  and  sah^ 
and  as  a  means  qfmakit^  sttch  grants  bargain,  and  iaie  to 
the  said  E.  V.  Fox  of  the  next  presentation  t6  the'  said 
chmrhy  and  as  a  shift,  contrivance,  and  device  to  evade 
and  elude  the  making  such  grant,  bargain,  and  sale  as  a 
mere  grant,  bargain,  and  sale  to  the  said  E,  V.  Pox  of 
tlte  next  presentation  io  the  said  church  in  express  terms, 
the  said  indenture,  in  the  said  declaration  mentioned  to  hax>e 
been  made  between  the  said  T.  J.  Trafibrd  and  the  said 
E.  V.  Fox,  shotdd  be  made,  and  that  the  said  T.  J.  TrftffbrtI 
shoidd  seal,  and  as  his  act  and  deed  deliver  the  sfaid  in^ 
denture*  And  the  said  bishop  further  says,  that  after- 
wards, and  whiht  the  said  T.  J.  Traffbrd  was  so  seised 
of  the  said  manor,  to  which,  &c.,  with  the  appurtc* 
nances,  and  of  the  said  advowson,  and  whilst  the  said  X 
Bradshaw,  so  being  the  incumbent  of  and  filling  the  said 
church  as  aforesaid  was  so  afflicted,  and  in  such  danger, 
state,  and  condition  as  aforesaid,  to  wit,  on  the  12th  day 
of  November,  in  the  year  of  our  Lord,  1819,  tb  wit,  at, 
&c.,  in  pursuance,  furtherance,  and  performance  of  thd 
said  corrupt,  simoniacal,  and  unlawful  agreement,  and 
in  order  to  make  such  grant,  bargain,  and  ^ale  of  the 
liext  presentation  to  the  said  church,  and  as  a  means  of 
making  such  grant,  bargain,  and  sale  by  the  saidT.  3, 
TraffoTd  to  the  said  E.  V.  Fbx  of  the  next  presentation 
to  the  Said  church,  and  as  a  shift,  contrivance,  and  device 
to  trvade  and  etude  the  making  such  grant,  bargain,  and  stde 
as  a  mere  grant,  bargain;  and  sale  to  tht  said  E.  V«  Pox 
qfthe  next  presentation  to  the  said  church  in  express  terms, 

th« 
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tlm  said  indenturi^  ia  the  said  declaration  mentioned  ta  ]^4« 
hayc^  been  made  between  the  said  T.  J*  Trij^brd  an^  the.  TST 
mi^S.y.Fox  was  made,  and  the  said  T.J.  Tn^d  j^'^^  ^ 
di4  then  f^nd  there  seal^  and  as  bis  act  and  deed  d^ver  '  ^a'srt^: 
the.saidindenture*  And  the  said  bishop  further  says^ 
that  the  said  J.  JBradshaw  so  being  the  incumbent  of 
and  filling  the  said  church  as  aforesaid^  remained  and 
continued  ao  afflicted  as  aforesaid,  and  in  such  danger^ 
state,  and.conditioaas  aforesaid,  from  the  time  in  that 
respescf  in  this  plea  abovementioned,  until  the  time  of 
hi9  death,,  and  that  afterwards^  to  wit,  on  the  12th  day 
qtUfooember^  I8I95  Bradshano^  so  being  the  incumbent  of 
aiid  filling  the,  sapd  .^hurch  as  aforesaid,  of  the  disease 
afoifwid^i|edf  to  wit,  at^  Sec  and  by  means  thereof  the 
said  cburcb  then  and  there  became  and  was  vacant :  and 
tb^.said  i^ishop  further  8ay%  that  by  reason  of  the  pre« 
v^\^m  and.  by  force  of  the  statnte  in  such  case  made;  and 
piTPi^d^i  the  aaid  last-mentioned  indenture  became, 
apd.isriiS  and  is  utterly  void^  frustrate,  and  of  no  effect 
lA^ipr^iLQ^^boUy,  Inoperative  to  gmnt,  pasSf  or  convey 
aijiyestptHf  ri^,  title,  or  interest  in  the  jaid  advowspn, 
qr  i^y  preisentatioQ,  or  any  right  of  prosentatioA  to  the 
8if|d  qh^rch  jbo  the  ssid  £.  V»  Fox.  Aqd  the  said  b!i$kop 
further  says^  that  afterwards,  to  witt  on  the  SQth  day 
oi J)€cefttber%  1819,  at,  &c.  the  said  E.  V.Fo^f  under, 
ccriipt^r,  and  by  pretence  and  nieans  of  the  said  last* 
meiitioped  indenture,  so  made  as  aforesaid,  in  pur-. 
suaniCQ  of  the  said  corrupt^  ^imonia^l,  and.jinlawful 
agji^eeiuent^.did  corniptly,  siiponiacfilliy^  and>  u^IavrfiiUyi 
and  ag^i^t  the  fprm,of  the atatute  ifx  sjudv  c9^  i^^ade i|nd 
provided^present  th^  said  G.JJtpleb^  ijlerk  tA% .said 
l^in^op^  to  |be  ada(4tted»  instituted^  and.indj^ted  into  the 
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1824.       nid  chuteh  of  WHmsUm^  to  wit,  at,  &c.    But  the  said 

•— ~"       bishop  further  says,  that  by  reason  of  the  premises, 

Fox 
^gmir       and  by  force  of  the  statute  in  such  case  made  and  pro- 

CBxnnu  vided,  the  said  presentation  of  the  said  6.  l^^ptelnfi  by 
the  said  JB.  F^  Fox^  so  made  as  aforesaid,  became,  and 
was,  and  is  utterly  void,  frustrate,  and  of  no  eftct  in  bw, 
and  the  said  bishop,  by  reason  thereof  did  not,  nor 
oonld  admit,  institute  or  induct,  nor  by  law  ought  to 
have  admitted,  instituted,  or  inducted,  nor  yet  by  law 
ought  to  admit,  institute,  or  induct  the  said  G.  Uppleby 
into  the  sai<l  church  upon  or  by  virtue  of  that  present- 
ation, which  is  the  same  hindrance  and  disturbance,  &c. 
whereof  the  said  E.  V.  Vox  hath  above  complained.  The 
fifth  plea  was  like  the  fourth,  omitting  the  parts  in 
italics.  The  sixth  plea  varied  from  the  fourth  only  \f} 
omitting  to  state  that  TJpjUdnf  had  notice  of  the  several 
matters  as  well  as  pUintifF  and  Trt^ffbrd.  Tie  seventh 
plea  varied  from  the  fifth  in  the  same  manner.  The 
eighth  plea  alleged  that  the  said  church  of  WihnsUno  is 
within  defendant's  diocese  of  Chester^  and  a  benefice 
with  cure  of  souls,  and  that  whilst  the  said  T.  J.  Ti-qf- 
Jbrd  was  so  seised  of  the  said  manor,  to  which,  &c. 
with  the  appurtenances,  and  of  the  said  advowson,  as 
in  the  said  declaration  mentioned,  and  before  the  mak- 
ing of  the  corrupt,  simoniacal,  and  unlawful  agreement 
in  this  plea  after  mentioned,  to  wit,  on  the  11th  day 
of  NooembeTf  18)9,  the  said  J.  Bradskctw,  then  being 
the  incumbent  of  and  filling  the  said  church,  was 
afflicted  with  a  mortal  disease,  so  that  he  was  then 
in  extreme  danger  of  his  life,  and  his  life  was  diere- 
by  then  despaired  of,  to  wit,  at,  &c  whereof  the  said 
JB.  V.  Pox  and  T.  J.  Tragbrdy  to  wit,  on,  &c.,  and 
also  at  the  time  of  making  the  corrupt,  simoniacal, 

and 


Fox 
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and  unlawftil  agreement  in  this  plea  after  mentioned,        1824. 
there  bad  notice.    And  the  said  bishop  further  says, 
that  whilst  the  said  T.  J.  TYaffard  was  so  seised  of  the 

.  -  ,  The  Bithop  of 

said  manor,  to  which,  &c.,  with  the  appurtenances  and      Cwmke. 
of  the  said  advowson  as  aforesaid,  and  whilst  the  said 
J*.  BradshaWf  so  being  the  incumbent,  and  filling  the 
said  church  as  aforesaid,  was  so  afflicted,  and  in  such 
danger,  state,  and  condition  as  aforesaid,  to  wit,  on,  &c. 
at,  &C.  they  the  said  T.  J.  Trccffbrd  and  £.  V.  For,  and 
each  of  them,  then  and  there  well  knowing  the  premises, 
and  believing  and  expecting  that  the  death  of  the  said 
J.  Bradshifaf  of  the  mortal  disease  aforesaid,  was  then 
and  there  fast  approaching ;   and  that  by  means  of  the 
death  of  the  said  J.  Bradshafm  the  said  church  would 
forthwith  become  vacant ;   it  was  in  such  belief  and 
expectation  corruptly,    simoniacally,    and  unlawfully, 
and  against  the  force  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  T.  J. 
Trcgffbrd  and  the  said  E,  V.  FoXf  that,  in  consideration  of 
a  large  sum  <^  money,  to  wit,  the  sum  of  6000^  to  be 
therefore  paid  by  the  said  JE.  V.Fow  to  the  said  T.J.  Trqf- 
ford,  the  said  indenture  in  the  sud  first  count  of  the 
said  declaration  mentioned  to  have  been  made  between 
the  said  T.  J.  Traffbrd  and  the  said  JB.  V.  Par,  should  be 
made ;    and  that  the  said  T.  J.  Traffbrd  should  seal, 
and  as  his  act  and  deed  deliver  the  said  indenture. 
And  the  said  bishop  further  says,  that  afterwards,  and 
whilst  the  said  T.  J.  Traffbrd  was  so  seised  of  the  said 
manor,  to  which,  &c.,  with  the  appurtenances,  and  of 
the  said  advowson,  and  whilst  the  said  J.  Bradshaw  so 
being  incumbent  of  and  filling  the  said  church  as  afore- 
said, was  so  afflicted,  and  in  such  danger,  state^  and 
condition  as  aforesaid,   to  wit,  on  the  12th  day  of 

NooembeTf 
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1884,  Nacemier,  in  the  year  of  our  Lord  1819,  at;,  &G.  ia 
"^^  purouanc^,  furtherance^  and  performance  of  the  said 
Thm'^u^  of  corrupt,  simoniacal,  and  unlawful  agreement,  the  said 
CnsTSB.  indenture  in  the  said  first  count  of  the  said  declaration 
mentioned  to  have  been  made  between  the  said  T.  J. 
Trqgbrd  and  the  said  E.  V.Fox  was  made;  and  the  said 
T.  J.  Trqffbrd  did  seal,  and  as  his  act  and  deed  deliTer 
the  said  indenture.  The  ninth  plea,  after  statii^  the 
illness  of  the  incumbent,  and  that  pUunti£Pand  Tr^^oti 
had  notice  of  it,  alleged  the  corrupt  and  simonuical 
agreement  to  have  been,  that  Trc^gbrd  should,  ^  in  con- 
sideration of  money,  grant,  bargain,  and  sell  to  the 
plaintiff  the  next  presentation  to  the  said  church,"  and 
averred  that  the  indenture  in  the  declaration  mentioned 
was  made  in  pursuance  of  that  agreement,  and  con- 
cluded as  the  dghth  plea.  The  tenth  plea,  after  the 
same  introduction,  alleged,  that  plaintiff  and  Trt^jpori 
well  knowing  the  premises,  and  believing  and  escpecting 
that  the  death  of  the  said  Jl  Bradshcao^  of  the  mortal 
disease  afoi^esaid,  was  fast  approachinj^  and  that  by 
means  of  his  death  the  said  church  would  forthwith 
become  vacant ;  and  the  said  plaintiff  intending  to  pre- 
sent the  said  6.  Upplely  to  be  admitted,  instituted,  and 
inducted,  into  the  said  church  of  WilmdaWi  when  the 
same  should,  by  the  death  of  BradshaWf  next  become 
vacant;  it  was  then  and  there  corruptly,  &c.  agreed 
between  TVcjffard  and  the  plaintiff,  that  the  plaintiff 
should  pay  to  Traffbrd  6000/.,  and  that  he,  in  consider- 
ation thereof,  should  grant,  &c.  to  the  plaintiff  the 
next  presentation  to  the  said  church,  the  said  plaintiff 
then  and  there  intendiug  to  present  the  said  G.  Up^ 
plebjf.  The  plea  then  alleged  that  in  pursuance  of  that 
and  in  order  to  make  such  bargain  and 

sale 
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sk\e  of  the  next  presentation  the  indenture  in  the  de-        WS4. 

claration  mentioned  was  executed  by  Trqffbrd,  and  that 

the  plaintiff  accepted  and  received  it  with  intent  to  pre-  _  agamtt     ■ 

^  ^  Th«  fiisbop  of 

sent  Uppleby,  and  concluded  as  the  former  pleas.  The  Cmsti*. 
11th  plea,  after  the  same  introductory  matter  as  in  the 
ninth,  alleged,  that  it  was  corruptly,  &c.  agreed  be- 
tween the  plamtiff  and  TV/g^ri,-  « that  the  indenture 
mentioned  in  the  declaration,  should  be  made,  and  that 
it  was  made  in  pursuance  of  that  agreement."  The 
Ifth  plea  varied  from  the  eleventh  only  by  omit- 
ting to  allege  that  plaintiff  and  Traffori  knew  of  the 
incumbent's  dangerous  illness.  The  thirteenth  plea,' 
after  the  averment  of  identity,  without  mentioning 
Bradshaw,  alleged,  that  whilst  Traffbrd  was  seized  of 
the  manor  and  advowson,  it  was  corruptly,  &c.  agreed 
between  him  and  the  plaintiff  that  the  indenture  in  the 
declaration  mentioned  should  be  made,  and  that  It  was 
made  and  executed  in  pursuance  of  that  agreement. 
The  14th  plea,  after  the  same  introduction,  stated  that 
whilst  Trajfbrd  was  seised  of  the  manor  and  advowson, 
and  before  the  making  of  the  said  simoniacal  and 
corrupt  agreement  in  this  plea  after  mentioned, '  to 
wit,  on,  See.  and  after  the  death  of  the  said  Bradshaw^ 
the  said  last  incumbent  of  the  said  church ;  and  after 
the  church  became  vacant  by  the  death  of  BradsAaWf 
and  whilst  it  remained  and  was  vacant,  to  wit,  on,  &c.* 
it  was  corruptly,  &c.  agreed  by  and  between  Traffbrd 
and  the  plaintiff  that  Traffbrd  should,  in  consideration 
of  6000/.  to  be  paid  by  the  plaintiff  to  him,  grant,  bar-* 
gain,  and  sell  to  the  plaintiff  the  next  presentation  to 
the  said  church,  and  that  the  indenture  beforementioned 
was  made  and  executed  in  pursuance  of  that  a^eement. 
The  fifteenth  plea  was  similar  to  the  fourteenth,  except 
Vol.  II.  Uu  as 


a46  CASES  IN  HILARY  TERM 

II24.       SB  ta  the  corrupt  agreement,  which  it  alleged  to  be  that 
■  the  indenture  in  the  declaration  mentioned  should  be 

VCK. 

^amM  made^  and  averred  that  it  was  made  and  executed  in 
pursuance  of  that  agreement.  Replication  to  the  third 
plea,  that  Trevor d^  whilst  the  church  was  full  otBradsiaw 
the  incumbent  thereof  did  grant,  bargain,  &c  the  ad- 
vowsQD,  &C.  to  the  plaintiff  as  alleged  in  the  declaration. 
To  the  fourth,  that  it  was  not  corruptly,  &c.  agreed  by 
and  between  plaintiff  and  Traffin-d^  with  the  knowledge 
of  Ujjpleby^  as  in  that  plea  alleged.  Similar  replication 
to  the  fifth  plea.  Replication  to  each  of  the  otha: 
pleas,  denying  that  it  was  corruptly,  &&  agreed  as  in 
those  pleas  alU^^  At  the  trial  before  Warren  C.  J. 
oif  Chester^  and  MarthaU  Serjt,  at  the  Chester  Spring 
assizes,  la^l,  the  jury  found  a  special  verdict,  in  sub- 
stance as  follows :  first,  they  found  the  identity  of  the 
several  matters  alleged  in  the  two  counts  of  the  de- 
churation  as  averred  in  the  pleas;  and  then,  that  be- 
fore and  on  the  12th  day  of  November^  1819,  the  said 
T.  J^  Trqffwd  was  seised  of  the  manor  and  advowson 
within  mentioned,  and  that  before  and  on  the  said  12th 
day  of  NavembeTy  1819,  the  within  named  J.  Brad^ 
siaa  was  the  incumbent  of  the  church  in  the  plead- 
ings mentioned,  and  that  the  said  church  was>  then 
full  of  the  said  J.BradsAaw^  to  wit,  at.  Sec;  and  that 
J.  Bradsham  so  then  being  such  incumbent  of  and 
filling  the  said  church,  was  before  and  upon  the  said 
I2th  of  November 9  1819,  afflicted  with  a  mortal  dis- 
ease, so  that  he  was  then  in  extreme  danger  of  his  life, 
and  his  life  was  thereby  then  greatly  despaired  of,  and 
that  he  was  and  continued  so  afflicted  with  such  mortal 
disease  and  in  extreme  danger  of  his  life,  and  his  life 
was  and  continued  to  be  greatly  despaired  of  until  the 

time 
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time  of  his  death ;  and  that  J*  Bradshaw^  bo  being  sudi       1824. 
incumbent,  died   of  the   said  mortal  disease  at   half-       «>— ^ 

F6± 

past  eleven  o'clock  at  niirht  of  the  same  1  Sth  day  of  Nth       tauAm 

,                                                                                                      tlie  Bkhop  St 
vernier^  1619»  to  wit,  at,  &c. ;  that  on  the  said  12th  day     ' 

o(  November^  1819,  at  ten  minntes  before  three  o'clock 

in  the  afternoon  of  the  same  day,  and  whilst  the  said 

J.  Bradshofw  was  such  incumbent  as  aforesdd,  an  agrees* 

ment  was  made  and  concluded  between  the  said  71  J^ 

Tn^fbrd^  so  being  seised  of  the  said  manor  and  adtowson 

as  aforesaid,  and  the  said  E.  V.  Box  for  the  sale  by  the 

said  T.J.  Traffbrd  to  the  said  E.  V.  Fox  of  the  next 

turn  or  presentation  of  the  said  church,  for  and  in  con- 

^deration  of  60002,;  that  on  the  said  12th  day  of  No^ 

vember^  1819,  and  immediately  after  the  making  of  such 

agreement,  they,  the  said  T.  J.  Tra^brd  and  E.  F.  Fox^ 

in  pursuance  of  such  agreement,  and  in  order  to  carry 

the  same  into  effect^  and  as  an  expedient  to  convey  the 

next  presentation  alone,  sealed  and  delivered  the  within 

mentioned  indenture,  bearing  date  the  l2th  day  of 

November 9  1819,  and  of  which  said  indenture  the  said 

bishop  hath  within  had  oyer,  and  which  b  within  set 

forth  upon  such  oyer  thereof,  to  wit,  at,  &c. ;  that  the 

said  agreement  was  made,  and  the  said  indei^re  was 

sealed  and  delivered  in  the  lifetime  of  Jl  Bradshtm^  and 

he,  at  the  time  of  making  the  said  agreement,  and  also 

at  the  time  of  sealing  and  delivering  the  said  indenture^ 

was  afflicted  with  the  said  mortal  disease  and  in  extreme 

danger  of  his  life^  and  that  his  life  was  thereby  then 

greatly  despaired  of;  and  that  the  said  T,  J.  Trc^itd 

and  the  said  JS.  F.  For,  at  the  time  of  making  the  said 

agreement,  and  ako  at  the  time  of  sealing  and  delivering 

the  said  indenture^  well  knew  and  believed  that  the  said 

U  u  2  J^  JBtaO^ 
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1834.       «7«  Bradshaw  was  afflicted  with  the  said  mortal  disease, 

"       and  was  in  extreme  danger  of  his  life^  and  that  his  life 
Fox 
agoind       was  thereby  then  greatly  despaired  of,  to  wit,  at,  &c. 

Crx8s».  aforesaid ;  that  the  said  agreement  was  made  and  con- 
cluded, and  the  said  indenture  was  sealed  and  deli- 
vered, without  any  knowledge  or  privity  whatsoever 
of  the  said  G.  Uppleby^  and  without  any  intention  to 
present  the  said  6.  Uppleby  to  the  said  church  when 
it  should  become  vacant.  But  whether  or  not,  upon  the 
whole  matters  aforesaid  by  the  jurors  aforesaid  in  form 
aforesaid  found,  the  said  T.  J.  Traffbrd  did  grant, 
bargain,  sell,  and  demise  unto  the  said  plaintiff,  his  ex- 
ecutors, administrators,  and  assigns,  the  advowson,  do- 
nation, right  of  patronage,  presentation,  and  free  dispo- 
sition of,  in,  and  to  the  within  named  church  in  the 
pleadings  within  mentioned,  with  the  rights^  members, 
'  and  appurtenances  thereunto  belonging,  in  manner  and 
form  as  the  said  plaintiff  hath  in  the  first  and  last  counts 
of  the  declaration,  or  either  of  those  counts,  in  that 
behalf  alleged,  or  in  manner  and  form  as  is  stated  in  the 
oyer  of  the  said  indenture  within  set  forth,  the  jurors 
aforesaid  are. altogether  ignorant  And  whether  or  not, 
A  upon  the  whole  matters  aforesaid   in   form  aforesaid 

found,  the  said  71  J.  Tragbrdy  whilst  the  said  church  was 
full  of  the  said  J.  Bradshaw^  being  the  incumbent 
thereof,  did  grant,  bargain,  sell,  and  demise  unto  the 
said  plaintifi^  &c.  the  said  advowson,  donation,  right  of 
patronage,  presentation,  and  free  disposition  of,  in,  and 
to  the  church  in  the  pleadings  within  mentioned,  with 
the  rights,  members,  and  appurtenances  thereunto  be- 
longing, in  manner  and  form  as  the  said  plaintiff  hath 
in  the  declaration  in  that  behalf  alleged,  or  in  manner 
and  form  as  is  stated  in  the  oyer  of  the  said  indenture 

within 
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within  set  forth,   the  jurors  aforesaid  are  altogether       18S4» 
ignorant.     And  whether  or  not,  upon  the  whole  mat- 

Fox 

ters  aforesaid  by  the  jurors  aforesaid  in  form  aforesaid       offdnsi 

The  Bnhop  of 
found,  it  was  corruptly,  simoniacally,  and  unlawfully^      Cnwrnu 

and  against  the  form  of  the  statute  in  such  case  made 
and  provided,  agreed  by  and  between  the  said  71  Jl 
Trc^ffbrd  and  the  said  plaintifi^  in  manner  and  form  as 
the  said  defendant  hath  above  in  his  within  mentioned 
fourth,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  twelfth,  thirteenth,  fourteenth,  and  fifteenth 
pleas,. or  any  of  them  alleged,  the  jurors  aforesaid  are 
altogether  [ignorant ,  and  thereupon  they  pray  the  ad- 
'  vice  of  the  said  justices  here.  And  if,  &c.  (in  the  com- 
mon form.)  Upon  this  special  verdict  judgment  was 
given  for  the  defendant  in  the  court  below ;  whereupon 
the  plaintifi*  brought  a  writ  of  error,  and  Assigned  the 
common  errors.  The  case  was  argued  in  last  Trinity 
term  by 

Parke  for  the  plaintifiTin  error.  The  simple  question 
for  the  Court  is,  whether  the  sale  of  a  next  presentation, 
the  incumbent  being  in  extremis,  be  or  be  not  simoniacal, 
the  purchase  not  having  been  made  with  a  view  to  the 
nomination  of  any  particular  person.  There  is  neither 
principle  nor  authority  for  saying  that  such  a  contract 
is  simoniacal.  Barret  v.  Ghibb  {a)  is  expressly  in  point 
for  the  plaintifi*.  There  an  advowson  was  brought  by 
Barrety  he  having  notice  that,  at  the  time  the  then  in- 
cumbent was  in  extremis,  the  question  arose  as  to  the 
next  presentation,  and  it  was  held  that  Barret  was  en- 
titled to  it,  the  church  not  being  actually  void  at  the 

(fl)  2  r.  BL  1052. 

U  u  3  time 
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1824.       time  of  the  sale.    That  case  is  also  reported  from  a 
'  MS.  note  in  Bac.  Abr.  Simotw  (A).     It  was  mudi  difr- 

agamti  Gusscd  In  Greewwood  v.  Bishop  of  London  {a\  and  neither 
CMwm.  ^  that  case^  nor  in  any  other  does  it  appear  that  the 
propriety  of  the  decision  of  the  court  of  C.  P.  has  been 
doubted.  If  it  was  correct,  this  case  must  be  governed 
by  it,  for  it  was  in  eff^t  deciding  that  by  such  a  con- 
tract all  future  presentations  passed,  and  if  the  next 
presentation  might  pass,  with  others,  why  should  it  not 
pass  alone  ?  The  court  below  were  of  opinion  that  such 
would  be  the  consequence^  and  therefore,  in  giving 
judgment  for  the  defendant,  said,  that  Barret  v.  Glubb 
was  not  correctly  decided.  The  question  turns  upon 
.  the  31£if2s.r.  6.  s.5.,  which  was  passed  to  prohibit 
patrons  from  making  their  selection  of  incumbents  from 
improper  or  corrupt  motives.  The  patron  of  the  church 
fiir  the  time  being  cannot  therefore  take  a  reward  for 
presenting.  But  the  patron  may  lawfully  be  changed, 
and  therefore,  when  the  church  is  full,  any  portion  of 
the  patronage  may  lawfully  be  sold,  and  then  the  new  pa- 
tron cannot  receive  a  reward  for  presenting.  The  right 
to  convey  the  patronage  exists  to  the  last  moment  when 
the  church  is  full.  In  WatsorCs  Complete  Incumbent  (6), 
the  cases  where  the  sale  of  a  next  presentation  has  been 
held  bad  are  collected,  and  it  appears  that  every  one  of 
them  is  clearly  distinguishable  from  the  present.  In  each 
of  them  the  next  presentation  was  conveyed  as  a  cloak  for 
a  simoniacal  contract,  or  the  clerk  purchased  for  himself 
or  the  purchase  was  made  with  a  view  to  the  presentation 
of  a  particular  person.  The  leading  case  on  tliat  subject 
is  Winchcombe  v.  The  Bishop  of  Winchester  and  PidleS" 

(a)  1  Marsfi.  292.  (b)  P.  52. 

ton. 
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ton.  (a)    There  the  next  tarn  was  oonTeyed  to  Ebden       1824. 
by  the  patron  Waller^  as  a  cover  for  a  simoniacal  ccm- 
tract  between  him  and  Say^  the  clerk.     In  ISichen  v. 


*ni6  Bishop  oi 

Cal'oefi  {b)  it  is  Miidy  that  *<  if  ^.  buys  the  next  pre«      Gimnau 

tentation,  intending  to  present  £.,  and  afterwards  does 

present  him,  by  averment  and  good  pleading  the  pre* 

sentment  of  JB.  shall  be  void.''    That  shews,  that  ill 

order  to  make  the  contract  illegal,  it  must  appear  on 

the  record  that  it  was  entered  into  with  a  view  to  pre« 

sent  a  particular  person;  and  there  the  bargain  was  not 

made  until  the  church  was  actually  vacant.     Here^  by 

the  special  verdict  it  is  expressly  found,  that  Uppleby 

the  clerk  was  not  privy  to  the  transaction,  and  that  the 

plaintifl^  jPor,  did  not  make  the  purchase  with  a  view  to 

his  presentation.     The  church  was,  in  fact,  full  at  the 

time  when  the  contract  was  completed.    Had  the  tenant 

for  life  of  the  advowson  died  under  such  circnmstancesi 

the  next  presentation  would  have  gone  to  the  remainder* 

man.    The  only  question  for  the  Court  is,  whether  the 

incumbent  was  then  still  living.     They  cannot  entertaia 

any  nice  distinctions  as  to  the  probability  of  an  early 

vacancy.      After  avoidance  at  common  law  the  pre^ 

sentation  could  not  be  granted,  it  being  then  a  fiiiit 

fallen  and  a  mere  personal  privilege,  Brookisb^^  case.(c) 

And  that  explains  the  decision  in  Baker  v.  Bogcn.  {d) 

There  the  diurch  was  vacant  when  the  bargain  for  the 

next  presentation  was  made^  but  as  that  could  not  thoa 

be  aoM,  the  presentadton  by  Baker  the  purdiaaer  was 

in  law  the  presentation  of  Broughtoni  the  owner  of  thf 

(a)  Hob.  165.     JVby.  S5.  S.  C.  (6)  Lane,  102. 

(c)  Cro.  EUm,  174.     1  Lewu  167.     3Leoiu  256.    Dyer,  QS2,,  in  mar- 
gin, S.C» 

(d)  Oo^  jBK»7$8. 

U  u  4  advowson; 
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l9Mi»       advowBon ;  that  was  clearly  simoniacal,  for  Baher  had 
~P  paid  him  180/.  for  it.     But  as  long  as  the  church  re- 

^^^soMf  meijos  fuU  that  reasoning  docs  not  apply.  In  Walker  v. 
Ciinum  Hamer$bf{a)  the  church  was  in  law  vacant,  for  the  then 
incumbent  was  merely  in  by  usurpation.  This  is  not  a 
case  within  the  SI  Eliz.c.G*;  and  in  Bishop  tf  Si.  DamTs 
v«  Lucjf{b)f  Lord  Holt  says,  that  this  Court  cannot  take 
notice  of  any  offences  as  simoniacal,  except  those  pointed 
out  by  that  statute.  In  Smith  v.  SheUmme  (^),  it  was 
held  that  the  purchase  of  a  next  presentation,  the  in- 
cumbent being  in  extremis,  was  not  void.  ^BeU  J. 
That  proceeded  on  the  ground,  that  a  father,  might 
make  such  a  purchase  to  provide  for  a  son,  but  that 
principle  has  since  been  denied*]  The  real  objection 
since  taken  to  Smith  v.  SheUmme  is  that  which  at  the 
lime  was  relied  upon  by  Anderson  C.  J.,  viz.,  that  the 
purchase  was  made  with  the  privity  of  the  son  who  was 
to  be  presented.  In  Com.  Dig.  EsgUse^  (N  S.)»  it  is  cited 
as  a  contract  made  by  the  clerk,  and  in  Barret  v.  Glubb^ 
De  Grey  C.  J.  speaks  of  Sheldon  v*  Brett  (d),  which  will 
probably  be  cited  for  the  other  side,  as  the  case  of  a 
bargain  made  with  the  privity  of  the  clerk.  Upon  the 
whole,  then,  it  appears  that  at  common  law  the  right  of 
patronage  may,  during  plenarty,  be  sold,  although 
during  vacancy  it  cannot ;  and  there  is  not  a  single  case 
wherein  it  has  been  held  that  a  sale  of  patronage  during 
pknarty  is  rendered  void  by  the  31  JSliz.  c.  6.,  where  the 
contract  was  made  without  any  intention  on  the  part  of 
the  purchaser  to  present  a  particular  person,  and  where 
the  derk  presented  was  not  in  any  way  privy  to  the 


(a)  iSKii.  90.     8  Lev.  US.  S.  C  {b)  12  Mod. S37. 

(c)  Cron  EUk.  685.     S«c  S.  C.  Moore,  916.        (d)  /TtncA.  63. 

transaction^ 
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transaction.     Here,  a  negative  of  both  those  circam-        1SS4. 
stances,  being  the  strongest  possible  evidence  of  good         _ 

Fox 

faith  in  the  transaction,  and  of  the  absence  of  corrupt       egpmtt 

^     Tbe  Biabop  ^ 

snotivei  is  found  in  the  special  verdict.    ^  Cassnuu 


/X  F.  Jones,  contra  It  is  not  necessary  to  discuss  on 
the  one  hand  any  of  the  cases  where  money  was  given 
by  the  clerk  for  the  presentation,  or  where  he  was  privy 
to  the  purchase^  or  on  the  other,  those  where  the  parties 
to  the  contract  did  not  know  that  the  incumbent  was  in 
extremis.  The  question  here  is,  whether  a  grant  of  the 
next  presentation,  made  for  money,  the  parties  knowing 
that  the  incumbent  was  in  extremis,  can  be  good  al- 
though the  clerk  were  not  privy  to  the  transaction*  In 
all  the  cases  whore  the  sale  of  an  advowson  or  present- 
ation has  been  held  good,  the  purchase  has  been  effected 
with  a  view  to  have  a  property  in  the  thing  sold,  and 
not  merely  a  personal  privilege.  Now,  here  the  church, 
although  literally  full,  was  in  efiect  vacant.  It  was 
held  very  early,  that  by  a  grant  of  an  advowson,  the 
church  being  empty,  the  next  presentation  would  not 
pass.  Jenk»  5  Cent,  {a)  Stephens  v.  Wall,  {b)  It  would 
be  void  on  the  ground  of  public  policy,  even  if  no  money 
passed.  In  some  cases  it  is  said  to  be  void,  because  the 
sale  is  of  a  chose  in  action ;  in  others  because  it  is  a 
personal  irust.  Bishop  of  Lincoln  v.  Walferston.  (c) 
IHdroyd  J*  It  is  then  severed  from  the  advowson  and 
goes  to  the  executor.]  The  only  question  is,  whether 
it  be  necessary  to  shew  privity  in  the  clerk.  Baier  v. 
Jtcgers  shews,  that  under  such  circumstances  the  grant 

(a)  236.  c.  13.  (6)  Dyer,  282  b,     1  Jnd,  15. 

(c)  SJhiTT,  1504. 

is 
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1 824.  '^  ^^^^»  although  the  derk  be  not  privy  to  the  transaction^ 
— —  but  he  is  not  thereby  subjected  to  the  penalties  of  the 
agoinst       Statute^  Dr.^HiOchinson's  case  (a),  and  S  Inst.  1 54.     In 

'^Ciomiu  ^  ^^^®  ^^*^  ^^*  *^®  "^'®   ^®*  ^^  *^®  "®*^  ^^"^  *^^'y»  "*^ 

not  of  the  advowson.  The  incumbent  was  not  merely 
sick,  but  at  the  point  of  death,  and  the  spedal  verdict 
finds  that  he  died  six  hours  after  the  contract  was 
made.  Surely  it  would  be  a  fraud  upon  the  policy  of 
the  law  to  hold  such  a  contract  good.  The  policy  of 
the  law  is  to  avoid  the  danger  of  a  simoniacal  present- 
ation»  and  for  that  reason  the  purchase  of  the  next  turn 
has  been  held  void  when  effected  with  a  view  to  pre- 
sent a  particular  person,  Kitchen  v.  Calvert,  {b)  The 
case  oiSkeldou  v.  Brett  expressly  decided  that  the  grant 
of  the  next  avoidance  for  money  when  the  person  was 
sick  in  his  bed,  ready  to  die,  was  simony ;  and  although 
it  is  said  by  De  Qrey  C.  J.  in  Barret  v.  GltM^  that  the 
clerk  was  privy,  yet  nothing  of  that  kind  is  suggested 
in  the  report.  The  stat.  31  Eliz.  c.  6^  although  poial, 
yet  has  received  a  liberal  construction,  in  order  to  reach 
the  evil  for  the  remedy  of  which  it  was  passed.  Mao' 
Jcalier  v.  Todderkk.  {c)  Barret  v.  GhM^  the  only  case 
which  presses  upon  the  defendant,  is  in  some  d^ee 
distinguishable ;  that  was  not  the  sale  of  the  next  turn 
alone,  but  of  the  advowson,  and  that  after  a  long  ne- 
gotiation, which  circumstances  rebutted  the  idea  that 
the  bargain  was  made  with  a  view  to  an  immediate 
presentation.  It  may  be  asked  at  what  period  of  the 
incumbent's  life  the  right  to  dispose  of  the  next  turn 
ceases  ?    It  is  unnecessary  to  determine  that,  for  where- 


(a)  12  Co,  101.  (h)  Lane,  102. 

(c)  Cro,  Car.  337.  553.  361. 

ever 
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ever  it  appears  that  the  contract  was  made  with  a  view        18S4. 
to  an  immediate  presentation^  it  is  a  fraud  upon  the       — ^ 

Fox 

policy  of  the  law,  and  therefore  void.  agamti 

The  Bishop  of 

Cur.  ad.  vuU.      Chxsikiu 


Abbott  C.  J.  In  this  case,  we  think  the  judgment 
of  the  court  below  ought  to  be  affirmed.  Our  judgment 
is  founded  upon  the  language  of  the  statute  31  Eliz.  c.  6., 
and  the  well  known  principle  of  law,  that  the  provisions 
of  an  act  of  parliament  shall  not  be  evaded  by  shift  or 
contrivance.  The  authorities  quoted  at  the  bar  are,  to 
a  certain  extent,  conflicting,  and  not  easily  reconcileable 
with  each  other.  The  decision  mentioned  by  HtUton  J. 
as  quoted  in  Winch.  63.  might  perhaps  be  a  strong 
authority  in  favour  of  the  defendant,  if  we  were  possessed 
of  all  the  facts  of  the  case,  but  unfortunately  we  are 
not.  It  is  met  too  by  the  case  oi  Barrett  v.  Gltibb{a\ 
which  certainly  contains  the  opinion  of  very  learned 
judges  in  favour  of  the  validity  of  the  sale  of  the 
next  turn,  made  when  the  death  of  the  incumbent  is 
expected  speedily  to  take  place.  But  that  case  has  not 
the  full  weight  of  a  judicial  decision,  because  it  does  not 
appear  to  have  been  acted  upon.  For,  upon  reference 
to  the  minutes  c^  the  decree  in  the  Register  Bookf  it 
appears  that  the  Lord  Chancellor  decreed  a  conveyance 
of  the  adyowson,  and  gave  costs  to  the  plaintifis,  the 
purchaser  and  his  clerk ;  but  he  did  not  decree  an  in- 
junction to  restrain  the  seller  from  prosecuting  his  quare 
impedit,  which  we  think  he  would  have  done^  if  he  had 
thought  the  purchaser  entitled  to  the  presentation,  it 
being  clear  that  the  seller  must  prevail  in  the  quarc 
iippedit,  if  permitted  to  prosecute  it,  because  the  advow- 

(a)  2  r.  Bi.  1052. 

son 
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1824.       son  bad  only  been  contracted  for,  and  not  actually 
-  conveyed  before  the  benefice  became  void ;  and  if  the 

Fox 

agamsi       Lord  Chancellor  had  thought  the  purchaser  entitled  to 
CassTZK,      the  presentation,  he  should  have  ordered  the  seller  to 
present  the  purchaser's  nominee,  as  in  the  case  of  a 
mortgage,  this  being  the  only  mode  in  which  such  no- 
minee could  be  entitled  to  institution  to  the  benefice. 
Further,  it  appears  by  the  register's  book,  and  also  by 
the  report  in  Dickens,  that  there  had  been  a  treaty  for 
the  purchase  of  the  advowson  of  some  continuance  be- 
fore the  final  close  of  the  bargain,  and  it  does  not  appear 
that  the  vendor  knew  of  the  incumbent's  dangerous 
state  when  the  contract  was  made*     This  treaty,  how- 
ever, was  not  mentioned  in  the  case  sent  by  the  Lord 
Chancellor  to  the  Court  of  Common  Pleas.     In  the 
present  case  no  antecedent  treaty  is  found  by  the  verdict, 
but  the  contract  made  on  the  12th  of  Novembery  and  the 
conveyance  of  that  date,  are  the  only  facts  found  on  this 
part  of  the  case,  and  we  cannot  presume  any  other. 
Let  us  then  direct  our  attention  to  the  language  of  the 
statute^  and  to  the  facts  found  by  this  special  verdict. 
The  statute  was  made,  as  appears  by  the  preamble  to 
the  fifth  section,  which  is  incorrectly  printed  at  the  end 
of  the  fourth,  for  the  avoiding  of  simony  and  corruption 
in  presentatioiis  to  benefices,  &c.     By  the  fifth  section, 
it  is  enacted,  that  if  any  person  shall,  for  any  sum  of 
money,  &c.  directly  or  indirectly,  or  for  or  by  reason  of 
any  promise  of  any  money.  Sec.  directly  or  indirectly  pre- 
sent  any  person  to  any  benefice  with  cure  of  souls,  or  give 
or  bestow  the  same  for  or  in  respect  of  any  such  corrupt 
cause,  or  consideration,  then  every  such  presentation 
shall  be  utterly  void,  and  the  Queen  and  her  heirs,  &c. 
may  present  for  that  one  time  or  turn.     Now  it  is  dear 
that  he  who  enables  another  to  do  any  act,  which  with- 
out 
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out  such  enabling  the  other  could  not  do,  may  be  justly       1824. 

said,  in  many  cases,  to  do  that  act  indirectly  at  least,  if 

not  directly.     What  then  are  the  facts?     It  is  found        agaimi 

The  Bishop  of 
that  on  the  12th  otNovembery  18  ]  9,  Bradshaw  the  incum-      Chistxr. 

bent  was  afflicted  with  a  mortal  disease,  so  that  he  was 
then  in  extreme  danger  of  his  life,  and  his  life  was 
thereby  then  greatly  despaired  of;    that  he  continued 
to   be  so  afflicted  with   such   mortal  disease,  and    in 
extreme  danger  of  his  life,  and  his  life  was  and  con- 
tinued  to  be  so  greatly  despaired   of  until   the  time 
of  his  death,  and  that  he  died  on  the  same  12th  of  ^- 
vember^  about   half  after   eleven   at   night.      That  on 
the  same  12th  ofNovembef*^  about  ten  minutes  after  three 
in  the  afternoon,  an  agreement  was  made  and  con- 
cluded between  Traffbrd,  who  was  then  seised  of  the 
advowson  for  his  life,  and  the  plaintiff,  for  the  sale  by 
IVc[ffbrd  to  the  plaintiff  of  the  next  turn  or  present- 
ation, in  consideration  of  6000/.     That  on  the  same 
12th  of  November,  and  immediately  after  making  the 
agreement,  IVqffbrd  and  the  plaintiff,  in  pursuance  of  the 
.  agreement,  and  as  an  expedient  to  carry  it  into  effect, 
and  to  convey  the  next  presentation  alone,  executed  the 
deed,  of  which  the  defendant  has  had  oyer  (being  that 
on  which  the  plaintiff's  title  is  grounded)   and  which 
purports  to  be  a  conveyance  of  the  advowson  by  Trqf- 
Jbrd  to  the  plaintiff  and  his  executors  for  ninety-nine 
years,  if  Trqffbrd  shall  so  long  live.    It  is  further  found, 
that  at  the  time  of  making  the  agreement  and  executing 
the  conveyance,  BradsJum  the  incumbent  was  afflicted 
with  the  said  mortal  disease  and  in  extreme  danger  of 
his  life,  an^  his  life  thereby  then  greatly  despaired  of; 
and  that  Trqffbrd   and  the    plaintiff,  at. the  time  of 
making  the  agreement  and  executing  the  indenture^  well 
knew  and  believed  that  Bradshcm  was  afflicted  with  the 

said 
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1324.  said  mortal  disease^  and  was  in  great  danger  of  hi§  life^ 
'        and  that  his  life  was  thereby  then  greatly  despaired  o£ 

agamti  This  finding  is  precisely  according  to  the  allegations  in 
CastTBiu  ^  ^he  seventh  anid  some  other  pleas,  and  it  differs  front 
the  all^ations  in  the  sixth  plea,  by  substituting  the 
knowledge  and  belief  found  by  the  jury  for  a  knowledge 
of  the  mortal  disease^  extreme  danger,  and  the  despair 
of  life^  and  a  belief  that  death  toos  fast  approaching  $ 
in  which,  however,  there  is  certainly  no  substantial  dif- 
ference. Can  it  then  be  said  that  an  agreement  for  the 
sale  of  a  next  presentation,  at  a  moment  when  the  in- 
cumbent is,  and  is  also  known  to  be^  afflicted  with  a 
mortal  disease  and  in  extreme  danger  of  life,  that  is, 
at  the  point  of  death,  followed  by  a  deed,  purporting 
to  be  a  conveyance,  not  of  the  next  presentation,  ao* 
cording  to  the  agreement,  but  of  a  term,  which  may 
happen  to  include  two  or  more  presentations,  but  in- 
tended only  to  convey  the  next  presentation,  is  not  a 
manifest  evasion  of  the  provisions  of  the  statute,  and 
an  indirect  presentation  of  the  clerk  of  FaXf  the  buyer, 
by  Trt^ordy  the  seller.  If  it  be  an  evasion  of  the 
statute,  it  must  be  void  according  to  general  principles, 
and  to  the  opinion  on  this  statute  intimated  by  Lord 
Hardmcke  in  the  case  of  Grey  v.  Hesketh  (a),  and  to  the 
well  known  doctrine  mider  the  bankrupt  laws,  that  a 
voluntary  payment  made  by  a  man  on  the  eve  of 
bankruptcy  to  a  favoured  creditor  for  the  purpose 
of  giving  to  such  creditor  a  particular  benefit,  and 
thereby  eluding  the  rateable  distribution  for  which 
those  laws  provide,  is  utterly  void,  and  the  money  may 
be  recovered  by  the  assignees  under  the  commiauon. 
In  our  opinion,  however,  the  presentation  made  under 

(a)  AnMer^W^, 

these 
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these  circumstances  is  an  indirect  presentation  by  Traf^       1824. 
fordy  the  seller.     It  is,  however,  further  found,  that  the        "~ 

Fox 

agreement  was  made,  and  the  conveyance  executed  q^^omi 
without  the  knowledge  or  privity  of  Uppleby,  the  clerk  Ciusftiu 
afterwards  presented  by  the  plaintiff,  and  without  any 
intention  to  present  Uppleby  to  the  church  when  it 
should  become  vacant.  But  the  privity  of  the  clerk  is 
not  a  necessary  ingredient  in  a  corrupt  or  simoniacal 
contract,  as  appears  by  several  of  the  cases  quoted  at 
the  bar,  and  particularly  by  Baker  v.  JRt)gen»  In  that 
case  a  purchase  of  the  next  presentation  for  monqy 
one  day  after  the  vacancy  of  the  benefice,  was  allowed 
to  be  void,  because  it  was  a  fruit  £iUen  and  a  chose 
in  action  not  assignable ;  and  the  presentation  was  also 
held  to  be  simoniacal,  although  the  clerk  presented  by 
the  purchaser  was  not  informed  of  the  facts  until  after 
his  induction.  Neither  is  an  intention  to  present  a  par- 
ticular individual  a  necessary  ingredient ;  it  may  be,  that 
the  plaintiff  intended  to  present  some  otiier  individual, 
who,  coming  to  a  knowledge  of  the  nature  of  the  con- 
tract, might  refuse  the  presentation;  or,  that  he  in- 
tended to  look  out  among  a  class  of  persons  of  particular 
habits,  doctrines,  or  tenets,  or  that  he  chose  to  gratify 
his  liberality  by  making  a  valuable  gift  to  some  person 
to  be  selected  only  for  his  general  piety  and  learning. 
But  these  intentions  do  not  affect  the  substance  of  tiie 
transaction  itself;  the  transaction  may  be  unlawful,  though 
the  use  intended  to  be  made  of  it  was  innocent,  or  even 
laudable.  The  contract  makes  the  simony,  Moore^  9 14* 
If,  therefore^  the  substance  of  the  transaction  be,  as  we 
think  it  is,  a  bargain  with  Tn^ffbrd  for  money,  that  he 
shall,  by  means  of  a  conveyance  to  the  plaintiff,  and 
thereby  in  the  plaintiff's  name^  present  a  clerk  to  « 
benefice  which  the  parties  coasider  as  full  in  Dame  and 

form 
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1824.  form  only,  but  vacant  in  reality,  the  transaction  is  un- 
"  lawful,  and  the  presentation  is  void.  It  has  been  con- 
ogainit  tended,  that  if  this  presentation  be  held  void,  there  will 
Cawsiz^  **  be  an  opening  to  many  questions  and  much  litigation ; 
that  the  only  true  criterion  of  a  simoniacal  contract,  is 
the  actual  vacancy  of  the  living ;  that  if  a  conveyance 
made  a  few  hours  before  the  death  of  a  sick  incumbent 
be  void,  what  shall  be  said  of  a  conveyance  made  a  few 
days,  or  weeks,  or  months,  the  incumbent  being  ill  and 
not  expected  to  live  long.  To  all  this  I  would  answer, 
that  the  statute  itself  does  not  notice  the  vacancy  of  the 
benefice,  so  that  vacancy  is  not  made  by  any  words  of 
the  statute  essential  to  a  corrupt  contract ;  and  it  is 
consistent  with  the  words  (f  the  staiutej  tl^it  a^  eonttiMst 
may  be  corrupt  though  the  church  be  full.  No  person, 
I  think,  would  doubt  that  a  sale  of  the  next  presentation 
for  money,  accompanied  by  an  agreemoit  for  an  imme- 
diate or  speedy  resignation,  would  be  within  the  statute. 
And  if  vacancy  be  not  essential  to  a  corrupt  cootracti 
we  must  look  to  the  particular  facts  and  ciTCumst&nces 
of  a  case  to  ascertain  the  true  nature  and  churacter  of. 
a  contract.  I  need  not  here  repeat  the  facts  of  this 
case.  I  hope  they  are  such  as  have  not  often  happened, 
and  arc  not  likely  soon  to  happen  again,  and  our  judg- 
ment will  be  an  authority  only  for  a  case  of  similar 
circumstances,  and  not  for  any  case  of  a  mere  expect-* 
ation  of  early  vacancy  from  the  apparent  ill  health, 
age,  or  infirmity  of  an  incumbent,  of  which  expectation 
the  fulfilment  may  be  long  delayed  or  wholly  frustrated ; 
for  we  consider  the  present  to  be,  as  I  have  before 
said,  the  case  of  a  church  full  in  name  and  form  only, 
but  vacant  in  substance  and  reality,  and  known  so  to 
be  by  the  contracting  parties,  who  dared  not  to  exhibit 
their  contract  in  its  true  shape,   but  endeavbured  to 

cloak 
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cloak  and  mask  it  by  the  semblance  of  a  conveyance^       1824. 


Vox 


more  extensive  in  its  form,  but  limited  in'  operation,  by 
their  mutual  agreement  to  the  sole  object  of  their  con-         _ 

Hie  Bishop  of 

tract,  which  was  an  immediate  and  single  presentation      Custu. 
to  a  benefice  about  which  the  parties  treated  as  if  it  was 
then  actually  vacant.    For  these  reasons  the  judgment 
of  the  court  bebw  is  to  be  affirmed. 

Judgment  affirmed. 


John  Caud  and  David  Cannan  against 
William  Hope. 

(^OVENANT  upon  an  indenture  bearmg  date  the  9th  ^.  andiP. 

of  December^  1818,  which  recited  that  Card  and  ofninenzteenth 
Cannan  were  together  legally  intitled,  and  stood  possessed  andaigo  huJ^ 
of,  and  interested  in,  nine  sixteenth  shares  or  parts  of  the  ^J^J^J,^^) 
ship  HerefbrdsUre^  at  that  time  commanded  by  Captain  fij/^^eenSi 
John  Money,  and  under  a  charter-party  for  freight  to  the  ^'    ^^Jf^ 
East  India  Company  for  six  successive  voyages  to  and  a  covenant  that 

,  "^^  Cibottldba 

from  the  East  Indies^  two  of  which  voyages  had  been  appointed  to 
performed;  and  that  the  defendant,  Hope,  had  con-  oftfao8hip,aiid 
tracted  with  Card  and  Cannan  for  the  purchase  of  five  ahouldoontmue 
uxteenth  shares  or  parts  of  the  ship  at  the  price  of  ^Jil!l2«it, 
22,000?.,  and  upon  the  terms  thereinafter  specified;  and  ^^°a*' 
that  Hope  should  be  appointed  to  the  command  of  the  elect  the  trades. 

•*  * '^  men  and  ap- 

point aU  the 
olBoBn ;  and  thai  if  C  ihould  relinquiah  the  command,  or  die^  A*  and  B*  ahoiild  appoint 
such  fit  person  to  lucoeed  him  as  might  be  approTed  of  by  him  or  hii  executors,  or  tfiat  he 
or  tiiey  might  nominate  a  ftt  penon  to  the  command  in  his  stead,  and  that  A*  and  B» 
ahould  be  employed  as  the  agent  of  C.  in  the  concerns  of  the  ship ;  and  if  C  should  be 
minded  to  sell  all  or  any  of  his  shares,  he  might  do  se,  upon  condition  that  the  purchasers 
should  abide  by  the  stipulations  in  the  deed,  and  not  remoTe  A.  and  B.,  or  the  sunriTor  of 
them,  from  being  managing  owners,  so  long  as  they  should  perfonn  the  stipulations  on  their 
part :  Held,  that  although  the  covenant  to  continue  A.  and  B*  as  C.'s  agents  in  the  con* 
oems  of  the  ship  might  be  lawful  if  it  stood  alone,  yet  the  deed  being  founded  on  a  contract 
Ibr  the  sale  of  the  shares,  with  a  stipulation  for  the  appointment  to  the  comxnandv  and  the 
oontinuaiiee  of  the  managenieiit,  it  was  illegal  and  void* 

Vol.  IL  X  X  ship 
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IttM.       tUp  eo  Mxm  M  the  should  have  completed  her  next  or  tibei 
"^  voyage  tinder  the  charter-party,  if  not  earlier  appointed 

^ffmti  Id  the  said  command,  and  that  CarSj  or  Card  and  Cannon^ 
and  the  lonrivor  of  them,  should  continue  to  be  the  ma- 
naging owner  or  owners  of  the  ship,  and  should  efibct  all 
the  insurances  on  the  five  sixteenth  shares  of  the  ship  so 
agreed  to  be  purchased  by  Hhpe^  and  oondnek  the  other 
concerns  of  Hop$  as  the  owner  of  the  said  five  sixteenth 
shares  thereof,  in  manner  thereinafter  particularly  de- 
scribed. This  deed  contained  the  following  covenants  : 
Card  and  Cannan  covenanted  to  sell  and  transfer  to  Hcpe^ 
and  he  covenanted  to  purdiase  five  sixteenth  sharte  or 
parts  of  the  ship,  free  and  clear  of  all  debt,  daim,  demand, 
or  liability  of  any  kind  whatever,  up  to  the  time  of  the 
ship's  entering  into  the  doclc  for  survey  and  repair  pre- 
viously to  entering  upon  her  next  or  third  voyage,  at 
the  sum  of  22,000/.  sterling,  to  be  paid  in  manner  therein 
mentioned;  that  is  to  say,  the  sum  of  iO,000£i,  part 
thereof,  to  be  paid  to  Card  on  a  good  and  valid  bill  of 
assignment,  or  transfer  of  the  five  sixteenth  sharies  or 
parts  of  the  ship,  being  duly  executed  and  made  by  Card 
and  Cannon^  ot  one  of  them,  to  and  into .  the  name  of 
Hope^  and  the  remaining  sum  of  12,000/.  to  be  secured 
by  the  joint  and  several  bond  of  Hope^  and  such  other 
person  as  might  be  approved  of  by  Card  and  Cannan^ 
and  to  be  made  payable  with  interest  at  five  per  cent,  per 
annum,  in  the  proportions  and  at  the  periods  following; 
that  Is  U^  say,  the  sum  of  60001.,  part  of  the  said  sum  of 
12,000/i,  to  be  payable  on  the  19th  December^  \%2^  and 
die  residue  oH  the  said  sum  to  become  due  and  payable  on 
the Bihikcembery  1821.  Covenant, that  CardmACamumt 
and  the  surviypr  of  them,  should  be,  and  continue  to  be^ 
the  managing  pwn^r^  or  husbands^  owner,  or  busted  of 

the 


Oaiio 
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<kb«bi|V  io  bbg  as  thejr  <ur  be  should  be desinns  taoda-      'MSHb 
tiWM^  and  ahoiild  fiuthfolly  and  to  tha  bait  of  dmr  or 

.  U«  abilitjr  atteod  to  and  oondact  th^  concanii  of  ihe 
iAip^  And  that  ao  soon  as  the  ship  riionld  haie  oom** 
plat^  har  naxt  or  third  Toyags^  Hope  should^  if  that 
erant  should  not  hava  bafbre  taken  plaoe»  be  appuolad 
to  tha  oqmnuMid  of  the  diip  on  all  bar  fiitoee  and  soo- 
aaadiag  vcgraga^  both  for  and  daring  the  amtinaanae 
of  the  (hen  charier-party,  and  such  other  voyi^ies  as, 
afiav  the  eaqitratton  <»  other  determination  thereof  she 
jnigbtimdertalfeorpiMpfQrms  and  that  Ckril  and  Cbnaoff, 

^r  the  sonrivar  of  theob  as  such  managing  owner  or 
QwaenH  should  da  all  neeessasy  acts  to  have  Mtgm  ef- 
fiKtuaUy  invested  with  the  aonunand  of  the  ship  aocoad- 
ing  to.  the  rdes  of  theseDvice  of  the  &i#  Itdw  Qampany ; 
and.thai  Sbpe  should  have  and  topy  aU  die  usual  ad- 
vrnkUngm  appertaining  to  and  to  be  derived  fnaa  madx 
nppomtnent  and  aommand;  and  further,  that  in  ease 

'  Hope  shonld  ftcm,  ill  health,  oc  fimm  any  other  oanas, 
ratine  from  and  resign  the  oeaunand,  or  that  hti  should 
depart  this  life  before  he  shouU  be  appointBd  to  or 
aasttOHs  the  aonunand,  or  whila  holding  the  aamc^  or 

.  as  tibe  ease  might  be,  that  Card  should  be  at  liberty  to 
eppointa  fit  and  ptaper  persoit  as  a  snooesiop  to  Hgpe, 
upon  «Qah  terms  as  might  be  approved  of  ty  £bpB  or 
.his  exeontocs,  &&;  or  rxpaa  such  tamu  om  Hofe^  his 
■eaMcnrfles,  &g*  mi|^t  be  able  to  obtain  mi  the  nomi» 
nation  and  appointment  of  suoh  suacassMr;  and  in 
case  Catd  should  decline  Io  ^ppoaat  sack  successor  on 
the  terms  afarcaaid,.  than  that  iiepeorhia  eaaentars, 
&o*  ihedid  be  permitted  to  af^poiat  in  his  istaad  a  fit 
and  proper  person  to  theioomasaad  of  the  ship $.  and 

^  thai  such  person  so  appointed^  should  be  aatitledi.io 

Xx2.  aU 
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1824.      -all  the  advantages  that  he,  Hqpcj  would  by  the  said  in* 
-denture  be  entitled  to  in  right  of  such  command;  and 

i^intt  .|}mt  the  managing  owner  for  the  time  being  should  per- 
form and  fulfil  all  the  several  stipulations  and  agree- 
ments  for  the  benefit  and  advantage  of  such  person  that 
might  be  appointed  as  last  aforesaid  that  Hope  would 
be  entitled  to  demand  and  require  if  holding  and  in 
actual  command  of  the  ship ;  and  fiirther,  that  Card  and 
Cannan^  or  the  survivor  of  them,  as  such  managing 
owners  or  owner,  or  ship^s  husband,  should  be  allowed 
for  all  the  expences  properly  incurred  in  the  manage- 
ment and  condact  of  the  concerns  of  the  ship,  and  a 
commission  of  2/.  lOs.  per  cent,  upon  all  monies  and 
freight  received  for  the  account  of  the  owners  of  the 
ship)  and  in  consideration  thereof  that  they,  as  such 
ship's  husbands  as  aforesaid,  should  keep  proper  books 
'and  accounts  of  all  the  transactions  entered  into  and 
carried  on  for  and  on  account  of  the  owners  in  respect 
to  the  management  and  concerns  of  the  ship,  as  he 
or  they  should  from  time  to  time  require;  and  that 
Card  and  Cannan^  or  the  survivor  of  them,  as  such 
managing  owners  or  owner  as  aforesaid,  should  from  time 
to  time  give  credit  to  Hope  and  the  other  owners  of  the 
ship  for  all  monies,  profits,  and  emoluments  received  for 
and  on  account  of  the  ship  and  the  owners  thereof,  and 
should  and  would  give  credit,  and  allow  to  the  owners 
all  discounts  and  allowances  employed  for  and  on  ac- 
count of  the  ship ;  and  fiirther,  that  Card  and  Carman^  as 
merchants  and  copartners,  or  the  survivor  of  them, 
should  from  time  to  time  be  employed  as  the  agents  of 
Hope  in  the  concerns  of  the  ship,  and  efiect  the  insur- 
ances on  his  five-sixteenth  shares  or  parts  thereof^ 
also  on  aU  such  investments  on  the  several  outward 

and 
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and  homeward  voyages,  as  he  might  from  time  to  1824>. 
time  make  and  have  on  board  the  same  ship,  whether  "caiT" 
the  same  consisted  of  goods  or  specie :  and  that  Card  and  o^x^a 
Carman^  or  the  survivor  of  them,  as  such  managing 
owners  or  owner  as  aforesaid,  should  have  the  right  of 
nominating  and  appointing  all  the  other  officers  to  serve 
on  board  the  ship,  and  that  Hope  should  and  would,  on 
such  nomination  and  appointment,  present  from  time  to 
time,  and  at  ^1  times  thereafter,  all  and  every  such 
officers  to  the  Honourable  Court  of  Directors  of  the 
East  India  Company,  in  order  to  thdr  being  confirmed 
in  their  respective  stations:  that  Card  and  Cannanj 
or  the  survivor  of  them,  should  and  might  select  and 
appoint  the  several  tradesmen  and  artificers  for  the 
outfit  and  repairs  of  the  ship  on  her  several  voyages,  so 
long  as  the  said  last-mentioned  right  of  appointment 
was  exercised  and  used  by  Card  and  Cannon^  and  the 
survivor  of  them,  to  the  best  advantage  and  interest  of 
Hope^  and  the  other  owners  of  the  ship:  that  in 
case  Hope^  or  his  heirs,  executors,  or  administrators, 
should  be^  minded  and  desirous  to  sell  and  dispose 
of  the  whole  or  any  of  the  said  five-sixteenth  shares, 
that  he  or  they  should  be  at  liberty  so  to  do,  upon  the 
condition  and  express  proviso,  that  any  person  or 
persons  so  purchasing  the  whole  or  any  of  the  said 
shares  should  abide  by  and  perform  all  the  several 
terms,  conditions,  stipulations,  contracts,  and  agree- 
ments  thereinbefore  expressed,  declared,  and  agreed, 
and  should  do  no  act  qr  deed  to  remove  or  displace  Card 
and  Cannariy  or  the  survivor  of  them,  firom  being  the 
managing  owners  or  owner  of  the  said  ship,  or  the 
agents  or  agent  of  the  then  or  any  future  captain,  sb 
as  they  continued  to  observe  and  keep  all  the 
X  X  3  several 
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1824a  sereral  eovenantsi  atipiilatiops,  and  agreements  to  'be 
performed  On  their  part;  and  that  gueh  purchkifier  or 
purchasers  should  sign  a  memorandum)  to  be  subscribed 
to  the  said  indenture^  agreeing  to  be  bound  and  con^ 
duded  thereby,  to  all  intents  and  purposes,  as  H^pe^  his 
executes,  administrators^  or  assigns^  would  be  bound 
and  concluded)  had  he  or  they  still  held  and  retained 
the  said  shares*  There  then  followed  a  covenant  to 
submit  disputes  to  arbitraticHi.  The  declaration,  after 
averring  perfoimance  of  covenants  by  plalntifis,  assigned 
three  breaches,  fint^  that  defendant  did  not  irilow  the 
plaintiflb  to  omtinue  managing  owners,  or  the  hus- 
bands of  the  iship,  but  <m  the  ccmtrary  thereof  remoted 
and  di4)laced  them«  Second,  that  defendant  did  not 
employ  p1ainti£b  as  hi*  agents  in  the  emoems  of  the 
Aip.  Third,  Aat  defendant  refused  to  subnfcit  differ* 
enoes  to  arbitration.  Defendant  pleaded  several  pleas* 
The  question  argued  in  the  first  instance  was  raised 
by  a  demurrer  to  two  special  pleas  of  the  baidmiptey 
of  the  plaintiff  Qtrdj  which,  alleged,  that  by  timsoii 
tliere6f  the  phuntiffi  became  and  were  incapable  and 
uniAte  tb  attend  to  atid  conduot  the  concerns  of  the 
said  ship,  as  sadi  manafl^ng  owners  and  riiip^s  hw* 
bands,  according  to  the  fohn  and  eflfeet  of  thelddeatm^ 
There  tiras  a  second  plea  of  bankruptcy^  alleging,'  that 
thereby  and  h^  reason  thereof,  the  defendant  becan^  and 
was  discharged  from  the  covenants.  There  wwe  Bimilar 
plee^  t6  the  second  breabh.  To  thesi)  plelw  the  plaii»- 
ttff  demurred,  and  in  Midutdmas  term  the  case  was 
argued  upon  die  sufficiency  of  these  pleas,  the  question 
bdng,  whether  the  bankruptcy  of  Cardmw  an  ankwer  to 
the  action.    On  tlie  part  of  Uie  plaiutifT  the  following 

autboritie; 
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authorities  were   cited,    Chippendale  v.  TomlifMniaU       1994^ 
S^^.  OdHfmiiiU  Efoan$v.Br(mn{c)i Fcfoier  "9. Da(m{d)%       Cf^ 
Webb  V.  Fox  {e\  Flood  v.  FMajf  (/),  Clark  v.  Caltert  {g\ 
WMeraU  t.  Qeeritig  {h),  and  Brooke  v.  HewiH.  (i) 

In  the  course  of  the  argument  it  was  suggested  by  the 
Court,  that  the  deed  itself  might  be  void,  on  the  ground 
Ibat  one  of  the  main  ol^ts  of  it  was  a  bargun  for  the 
appointment  of  a  particular  individual  to  the  command 
of  a  ship  which  was  then  chartered  for  several  success 
sive  voyagies,  and  they  directed  a  second  argument  upon 
this  point.    THe  case  was  agaia.argued  in  this  term  by 

Krn/ef  for  the  defo^dant*  This  deed  is  void,  inasmuch 
as  it  appears,  to  have  been  founded  on  a  sale  of  the  cam-t 
mand  of  the  ship,  and  the  appointmait  and  the  coa« 
tinning  of  the  defendant  in  that  command  was  paft  of 
the  considiM'ation  for  the  defendant's  covenant  to  con 
tinue  the  plainti A  as  managing  owners.  Although  the 
oovenani  tie  continue  the  plaindffi  shi{/s  husband  might 
be  le|^  by  itself,  yet  if  the  whole  deed  dq>€«id8  upon  a 
fraudulealt  contract  it  is  void*  Now  it  is  clear,  from  tbd 
recitals  in  thi*  deed,  that  part  of  the  original  bapgpn 
wa%  that  the  defendant  should  have  the  command  of  the 
sbipj  and  it  is  pfobabkb  therefoie^  that  he  either  paid 
something  more  for  the  shares  in  consideration  of  )iis 
having  that  cooimand,  pr  thi^  Im  appQintm^t  was  th^ 
omsideratian  for  hi^  eovenanting  to  coptinpe  the  plains 
ti£b  as  managipg  owneis.    In  either  case  the  plaint 


{e)  7  r.  11.391.  .  (/)  iBalliBeatiy,  15. 

(f )  8  7\mnt.  740.  (h)  12  Tei.  504. 

(i)  3  Ffi.  253. 
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I82i«  derived  a  profit  from  the  sale  of  the  command.  Noir 
''cm  ^  ^^^  instead  of  a  deed,  had  be^i  a  paR>l  contract,  and 
^^  fJop^  had  brought  an  action  against  the  plaintifis  for 
not  appointing  to  the  command,  the  deelaradon  must 
have  allied,  that  in  consideration  that  the  defendant 
had  pmrchased.  the  shares  in  the  ship,  and  had  agreed 
to  continue  the  plaintiffs  as  managing  owners,  they  had 
promised  to  appoint  him  to  the  command.  But  Black' 
ford  V4  Preston  (a)  is  an  authority  to  shew  that  snob  a  con- 
tract is  void.  Besides,  the  deed  is  fraudulent  as  against  the 
other  part  owners,  for  they  have  a  right  to  escpeet  the 
exercise  of  an  impartial  judgment  in  the  selection  of 
offioers.  The  majority  of  the  shareholders  in  value 
have  the  power  of  appointiug  ofiioers,  and  any  contract 
calculated  to  have  the  effect  of  fettering  their  judg- 
ment, is  a  contract  in  firaud  of  the  other  part  owners.- 
It  is  al90  fraudulent  as  against  the  charterers:  they 
also  have  an  interest  in  the  appointment  of  fit  persons 
to  be  oncers,  and  they  had  a  right  to  the  exercise  of  an 
unbiassed  judgment  on  that  subject  by  the  person  having 
the  power  of  appointing  the  officers.  For  the  same 
reasons,  also,  this  deed  is  contrary  to  public  policy. 

Eoans,  contra.  The  contract  in  this  case  wias  no 
fraijid  upon  third  persons,  for  this  species  of  contract  ia 
in  con3tant  use  among  the  owners  of  ships,  in  the  East 
India. services  and  they  must,  therefore,  be  taken  to 
have  been  conusant  of  it*  Neither  was  it  a  firaud 
upon  tl^  charterers.  It  is  an  established  principle^ 
thatapar^Js  not  to  be  presumed  to  have  done  that 
wh^phis against  law;  and  there  is  nothing  on  the  face 
of  the  dfsed  to  shew  that  there  was  any  sale  of  the  com- 

{a)ST.M*S9, 
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na^d.  It  does  not  appear  that  the  price  paid  for  the  1824. 
'sharuB  exceeded  their  real  yalae.  At  all  events,  the  oo»  T~^ 
venant'to  appoint  tlie  defendant  to  the  command  is  an  agama 
independent  covenant,  and  per  se  is  not  Illegal.  As  to 
the  agreement  to  continue  the  defendant  in  the  com- 
mand, that  is  mere  surplusage  for  the  owners  have  not 
the  power  of  removing  a  captain  without  the  consent 
of  the  East  India  Company.  In  BUtchfbrd  v«  Preston  (a), 
it  was  held  that  a  sale  of  the  command  of  a  ship  in 
the  East  India  Company's  service  was  illegal ;  but  there, 
evidence  was  ^ven  to  shew  that  it  was  contrary  to  the 
bye-laws  of  the  company.  Here^  the  bye-laws  are  not 
set  out  upon  the  pleadings,  and  the  court  cannot  take 
judicial  notice  of  them.  As  to  the  plaintiffs  having  the 
i4)pointment  of  other  officers,  there  is  no  danger  of  an 
improper  person  being  appointed ;  because,  before  their 
appointment,  they  must  undergo  an  examination,  and 
be-  approved  of  by  the  Company.  As  to  the  profit  to 
accrue  to  the  plaintifis  as  managing  owners,  TTie  At-* 
tometf^General  v.  Borrodaile  (6),  is  an  authority  to  shew 
that  managing  owners  have  a  right  to  commission.  The 
agreement,  in  fact,  gave  the  plaintiffs  no  power  which 
they  did  not  possess  before;  for  the  majority  of  the 
share^holders  in  value  always  have  the  control  over  the 
appointments.  The  plaintiffi,  as  owners  of  nine-six- 
tee»tli8  might  therefore  have  appointed  to  the  command, 
and  if  it  were  a  fraud  upon  the  other  owners  to  agree 
that  the  defendant  should  be  appointed  to  the  com- 
mand, it  must  have  been  equally  fraudilent  for  one 
person  to  hold  nine-sixteenth  shares;  for  by  holding 
that  number  of  riiares,  they  acquired  the  power  of  ap- 
pointing themselves  managing  owners,  and  of  appoint- 
ed) S  r.  £.  89^  (h)  1  Pm,  148. 

ing 
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Lt8*«r  ii^  tbe  c^Hftin ;  and  having  got  that  power,  thqr  might 
florefy  seli  part  of  their  sharesi  retaining  in  themseiTes 

<«iM  tbe  r%ht  to  continue  managing  owners.  Besides,  the 
deed  contains  covenants  for  keeping  proper  a^cmmtSi 
In  the  case  of  a  ship  chartered  in  the  common  wagr,  the 
owner  certainly  might  appoint  all  the  officers,  althovi^^ 
where  there  is  no  stiptdation  to  the  eontraiy,  thati^p* 
pomtment  may  bdong  to  the  captmn,  Rosiere  v.  SofOh 
Mns.  (fl)  Nothing  appears  on  the  pleadings  about  die 
BaU  India  Company*  This  obj^  therefore^  stands  npoti 
the  ^ame  footing  as  any  ether.  {Ba^  J*  The  case 
which  yon  state  waft  that  of  a  sole  owner*]  It  applies 
equally  to  die  owne^  of  a  mqority  of  the  shares,  for  he 
must  have  the  control  if  he  pleases  to  esetcu»  k.  The 
exercise  of  such  a  power  in  the  Bad  India  Oompeny'a 
service  in  iu  fiuit  less  dangerous  than  in  eny  other;  for 
the  dieice  of  the  voyage  does  not  rest  with  tiie  esmers^ 
and  every  officer  undergoes  a  strict  examination  before 
he  can  be  appmited.  At  all  events,  this  ia  a  qucstton 
which  cannot  be  properiy  disposed  of  by  any  tribunal 
but  a  jury  I  for  fraud  is  not  to  be  pressuned,  but  ought 
ie  be  exprsBsly  fouml.  \ 

Cut*  9io»  tidt 

The  jac^ment  of  the  court  was  delivered  ia  the 
course  of  the  term  by 

AbbottGJ*  TUs  was  an  action  of  oovenantbi^ught 
agefa^  the  drfendant  for  refusmg  to  allow  ihe  pbirtfills 
to  conttnue  managing  owaeta  or  husbands  of  the  aU^ 
Her^brdMre^  empbyed  in  tbe  service  of  the  East  ladia 
Oompany^  for  refusing  to  continue  them  as  egenia  to 

(«}  12  ModmASi, 
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the  defeiulBnt  in  the  concerns  of  the  shipi  and  to  refer  1S84# 
dif  potep  to  arbitration.  To  each  of  the  firat  two  alli^ed 
breacboi  of  cpvenanti  the  defendant  pleaded  apecialljr 
the  bankruptcgr  of  the  plaincUf  Card^  before  bis  refosal^ 
oonchidipg  that  by  reason  thereof  he  waa  discharged 
fitnn  hk  covenant.  To  these  pleas  the  |daintif&  de*f 
mnraed ;  and  the  case  was  in  part  argued  on  the  snffi« 
cieney  of  the  pleas  in  last  Mtdutelmiu  tenn.  In  the 
progress  of  the  argument  on  that  question,  the  Coiirt 
suggested  a  doubt  as  to  the  ^gality  of  the  deed  itself^ 
and  directed  the  case  to  be  argued  upon  that  qnestiont 
which  was  done  in  the  present  term;  and  we  are  of 
opinion  that  the  deed  is  illq;al  and  void»  and  that  judg* 
ment  should  be  entered  for  the  defendant,  on  the  insu& 
fidency  of  the  declaration. 

It  will  be  necessary  to  advert  to  several  parts  of  the 
deed  at  some  length,  in  order  to  make  the  ground  of 
our  judgment  intelligible.  After  raiding  the  parta  of 
the  dee^  before  set  ont,  the  Lord  Chief  Justice  proceeded 
asibllowa: 

Upoa  the  perusal  of  tfie  deed,  it  appears  to  be  a  sale 
of  five-sixteenths  of  the  ship  to  the  defendant  by  the 
plaintift,  then  being  owners  of  nine-sixteenths,  and 
husbands  or  managing  owners  of  the  ship,  founded  upon 
and  accompanied  by  an  agreement  between  those  parties, 
that  the  defendant  shall  be  appointed  to  the  command 
of  the  ship  { that  the  plaintiffs  shall  oontiBue  to  have  the 
management  as  husbands,  so  long  as  they  execute  their 
duties  faithfnUy  and  to  the  best  of  their  ahiliigr,  shaH 
elect  the  tradesmen,  and  flj^int  all  the  officers;  atad 
further,  that  if  the  defendant  shall  relinquish  tlie  comp* 
mand,  or  die,  the  plaintiffs  shall  appoint  such  fit  person 
to  eucceod  him  as  majr  be  approved  of  hf  him  or  his 

executors, 
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1824.  executors,  upon  such  terms  a$  he  or  they  may  b&  able  to 
obtain,  or  that  he  or  they  may  nominate  a  fit  person  to 
the  command  in  his  stead ;  that  the  plaintiffs  shall  be 
employed  as  the  agents  of  the  defendant  in  the  concerns  of 
the  ship :  And  further,  that  if  the  defendant  shall  be 
minded  to  sell  all  or  any  of  his  five-sixteenths,  he  may 
do  so,  upon  condition  that  the  purchasers  shall  abide  by 
the  stipulations  of  the  deed,  and  not  remove  the  plains- 
tiffs,  or  the  survivor  of  them,  from  being  managing 
owners,  so  long  as  they  shall  perform  the  stipulations  on 
their  part;  and  the  purchaser  shall  sign  a  memoran- 
dum to  be  subscribed  to  the  deed,  agreeing  to  be  bound 
thereby,  as  if  the  defendant  himself  had  retained  his 
shares.  So  that  this,  in  effect,  is  a  contract  between  the 
owners  of  the  major  interest  in  the  ship,  on  a  sale  of  a 
part  of  their  interest,  that  the  purchaser  shall  have  the 
command  of  the  ship  at  sea,  and  the  sellers  the  manage- 
ment of  her  in  port,  and  the  appointment  of  all  the 
other  ofiicers  of  the  ship,  and  the  choice  of  the  persons 
who  are  to  furnish  and  repair  her,  and  this  without  the 
privity  or  concurrence  of  the  other  owners,  as  we  must 
infer,  because  no  such  privity  appears  on  the  deed,  and 
because,  unless  some  of  the  other  owners  had  concurred 
with  the  defendant  in  displacing  the  plaintiffs  from  the 
management,  they  would  have  retained  it,  his  interest 
alone  being  insufficient  for  that  purpose.  And  this 
contract  was  made  at  a  time  when  the  ship  was  engaged 
or  chartered  for  several  voyages,  three  whereof  still 
remained  to  be  performed.  The  covenant  on  the  part 
of  the  defendant  to  continue  the  plaintiffs  as  his  own 
agents  in  the  concerns  of  the  ship  might  be  lawful  if 
It  stood  alone,  but  being  founded,  as  it  is,  on  the  con- 
tract for  sale  of  the  scares,  and  for  the  appointment  to 

the 
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the  command  and  the  continuance  of  the  management^  1^884^ 
if  this  its  foundation  be  illegal,  it  becomes  invalid,  and  -  — 
cannot  be  enforced  at  law.  And  we  are  of  opinion  that  ^gatnsr 
this  contract  is  ^legal  and  void. 

The  command  of  a  ship  in  the  service  of  the  JSa^ 
India  Company  is  well  kilown  to  be  a  matter  of  very 
considerable  value ;  so  likewise  is  the  management  of 
such  a  ship  as  her  husband.  And  it  is  impossible  to 
read  this  deed  without  seeing  that  it  is  a  bargain  for  a 
profit  to  be  derived  to  the  pjaintiiis  from  the  appoint- 
ment of  the  defendant  or  his  nominee  to  the  command ; 
the  profit  being  either  a  greater  price  for  the  shares 
sold,  or  the  continuance  of  the  management  and  other 
powers  and  authorities  in  themselves,  or  partaking  pro- 
bably of  both.  And  we  are  of  opinion  that  such  a  con- 
tract is  void,  as  being  contrary  to  the  interest  of  the 
charterers  and  of  the  other  owners.  It  may  be  true, 
as  was  alleged  by  the  learned  counsel  for  the  plaintiffs, 
that  no  person  can  be  appointed  to  the  ofiice  of  com-  , 

mander,  mate^  or  other  o£Scer  in  the  service  of  the  East 
India  Company  without  the  approbation  of  the  Com- 
pany; but  this  will  not  alter  the  case^  for  the  company 
are  entitled  not  only  to  th^  security  of  such  inquiry  and 
examination  as  they  may  be  able  to  make  into  the 
fitness  of  the  persons  recommended  by  the  owners,  but 
also  to  the  benefit  of  a  free,  impartial,  and  disinterested 
recommendation,  on  the  part  of  the  owners,  of  the  per- 
sons who  are  to  be  entrusted  with  so  important  a  ser* 
vice  as  the  command  and  navigation,  on  a  long  and 
distant  voyage,  of  a  ship  to  be  freighted  with  a  \&ey 
valuable  cargo,  and  having  on  board  a  numerous  crew 
and  many  passengers. 

It 
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.|M«.  It  WM  further  argued  on  tha  panrt  ai  the  plainlifll, 

thit  we  ewQot  hi  this  cilse  take  judical  notice  efa&j  of 
tb«  bye  laws  or  r^guhitioiM  of  the  oampany  on  thie  snb- 
jecty  because  they  are  not  etated  cm  the  Feoord  ta  whidi 
our  WW  must  be  confned;  and  to  thb  we  aooede;  but 
whether  we  consider  the  EaU  India  Company  to  be^ 
according  to  the  expressicms  of  Lord  Kenpm^  in 
Bhtd^ati  v*  Prestm,  a  limb  cf  the  goYemmcDt  of 
the  countxy)  or  such  a  body  diat^  aocordtng  to  die 
opmiim  of  Mr.  Justice  Lamrewse^  no  distinction  can  be 
established  beteeen  c^Boes  held  under  that  company 
and  those  under  goTemment»  aa  &r  ae  reqpeots  this 
pmrpoaei  or  whether  we  consider  the  company  mer^y 
as  private  merdiantSi  charterers  of  a  ahip^  our  opinion 
upon  this  case  will  be  the  same* 

We  think  a  contmct  like  the  i»tecnt,  esgardhsg  a 
ship  engaged  in  any  trade  or  service^  must  be  void  fax 
kw#  as  being  contrary  to  the  interest  of  the  charterees 
nnd  of  the  other  owners.  It  is  a  part  of  our  natkmal 
poliqr  to  give  every  enooucagement  to  the  equipment 
.and  employment  of  ships.  Upon  this  consideration^  the 
the  law  enables  a  miyDtity  of  the  partHMmers  (under 
gttards»  indeedi  to  the  interest  of  the  minority  peculiar 
40  itself)  to  employ  their  diip  even  against  the  will  of 
the  minority,  that  the  ship  may  not  renmin  unemployed. 
A  power  of  employment  vested  in  the  minority  seems  to 
import  a  power  of  appointing  offieers,  and  in  pnetioe 
ihe  minority  certainly  essrcise  that  power.  Bat  such  a 
power  curies  with  it  n  daty»  the  duty  of  ttoercking  a 
firee  and  Empaetial  judgment  in  the  bhoiee  of  eveify  pee- 
MU  irfio  te  to  be  entrusted  with  the  management  of 
the  outfit,  and  with  the  navigation  of  the  ship,  ut  dentur 
dignipri*    And  any  contract  which  is  ^calculated  to  have 

the 
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<he  eflect  of  ftttering  the  judgment,  and  of  binding  the  1814. 
partjr  to  concor  in  the  nomination  of  particular  pecKsu,  ^7Z 
at  the  peril  of  aa  action,  is  a  violation  of  that  duty. 
The  violation  of  duty  becomes  greater  and  more  odiotis 
if  the  contract  be  fimnded  on  motives  of  peeoliar  gain 
and  advantage  to  the  contvador ;  all  the  pari<iwn6rs 
ought  to  shave  rateably  in  every  profit  that  may  fae 
made  of  the  ship.  And  if  meh  contracts  could  be 
aUoifed  by  law,  they  must  operate  as  a  disconragBment 
to  persfms  to  become  part  owners  of  ships^  The  duly, 
hoveirer,  is  owing  not  only  to  the  charterers  and  other 
parlH>wBears  of  a  ship,  hfat  also  to  all  whose  Ufe  or  pro- 
per^ may  be  embarked  in  her.  Aiid$  consequently, 
a  violatioa  of  the  duty  is  contrary  not  cmly  to  the  hi- 
terest  of  the  charterers  and  part-owners,  bat  also  lo 
another  most  importaai  object,  namely,  the  protection 
and  safety  of  tlie  lives  and  property  embarked  on  the 
sea.  I  have  already  observed,  that  althooj^  the  char- 
terers in  this  case  may  have  the  control  over  the  ap- 
pointment df  the  officers  of  the  ship,  yet  that  they  are 
neverthele^  entitled  to  the  security  of  a  free  and  im- 
partial choice  of  the  officers  to  be  recommended  to 
them.  And  with  r^g^rd  to  t^e  other  owners,  although 
it  may  be  true  that,  by  becoming  owners  at  a  time  when 
a  majority  of  the  interest  was  vested  in  the  pkintiffi;, 
•  they  knew  that  this  minority  of  interest  might,  as  it 
respects  themselves,  carry  with  it  every  power  for  the 
exercise  and  continuance  of  which  this  deed  provides ; 
yet  they  might  well  rely,  for  the  feithful  exercise  of  every 
.  authority,  on  the  interest  which  die  plainttffi  had  in  the 
'prosperity  of  the  ship,  as  being  paramount  to  all  other 
considerations.'  But  this  deed  is  calculated  to  deprive 
them  of  that  security,  because  it  eoatiximi  a  very  hurge 

part 
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18S4.       part  of  the  same  powers  in  the  plaintiffi,  after  their 
^  interest  in  the  ship  is  diminished,  and  may,  by  a  still 

further  severance,  not  only  of  the  interest  retained  by 
them,  but  of  that  which  they  have  conveyed  to  the  de- 
fendant, accompanied  with  stipulations  and  obligations 
like  those  which  are  contained  in  this  deed,  ultimately 
place  the  entire  management  of  the  ship,  by  land  and 
at  sea,  in  the  hands  of  persons  who  have  very  little  in- 
terest in  her.  So  that  a  deed  like  the  present  is  calcu- 
lated to  deprive  both  the  charterers  and  the  other  part- 
owners  of  that  security  to  which  they  are  entitled, 
and  on  which  they  must  be  presumed  to  have  relied 
when  they  assumed  those  respective  characters.  For 
these  reasons  we  are  of  opmion  that  judgment  must  be 
for  the  defendant. 

Judgment  for  defendant 
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Court  of  KING'S  BENCH, 


or 


Easter  Term^ 

In  the  Fifth  Year  of  the  Reign  of  Geouge  IV« 


MEMORANDA. 

IN  the  course  of  this  yacatioo,  The  Right  Honorable 
Lord  Gjffbrd  was  appointed  to  the  office  of  Master  of 
the  Rolls,  which  had  become  vacant  hy  the  death  of 
Sir  T^mas  Plumer. 

Sir  William  Draper  Best^  Knight,  one  of  the  Judges 
of  the  Court  of  King's  Bench,  was  appointed  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas. 

And  Ji}$efh  Littledalet  Esq.,  of  Grai/s  Inn^  was  called 
to  the  degree  of  Seijeant  at  Law  in  the  vacation,  and 
appointed  to  the  office  of  a  Judge  of  this  Court  He 
took  his  seat  in  this  Court  on  the  first  day  of  this  term» 
The  motto  on  his  rings  was  <<  Justitias  tenax/* 

Voi.II.  Yy  In 
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1824.  In  the  course  of  this  tenn,  WiUiam  St.  Jtdten  Arabin 
and  Thmnas  Wilde^  of  the  Inner  Temple^  were  called  to 

the  degree  of  Serjeants  at  Law.    The  motto  on  their 

rings  was  **  Regi  regnoque  fidelis.** 


r«fiM«%,  Weaver  against  Llotd. 

May  5th.  '^ 

Where  ft  libel  ^ASE  for  a  libel  published  in  an  O^ri  newspaper, 
plaintiff  with  The  paragraph  set  out  in  the  declaration  charged 

^d"  tfl^  the  plwntiflP  with  brutal  usage  of  a  horse,  in  riding  from 
•mong^otheny  Oxford  to  Aiingdon^  and  after  various  particulars  con- 
^fanTJ^  eluded  as  follows:  "  We  learn  that,  on  reaching  Jbing" 
^^^d^aihT"'  ^^'  *^^  horse  presented  a  most  shocking  spectacle, 
the  charge  vru   bavins  one  evc  literally  knocked  out,  besides  beiniF 

true  in  Mib-  o  •^  -^  « 

stance  and  ef-    dreadfully  lacerated  and  injured  in  various  parts  of  its 

feet;  the  jury  ^  .  .  ,        .  ...  ii  . 

baTing  found  body.  Being  conscious  that  its  condition  would  excite 
in*all  particu-  attention,  he  ordered  the  person  who  had  the  care  of 
^i^^e"^  no!  the  horse  not  to  let  any  one  go  into  the  stables/'  The 
HStirt^uie  defendant  pleaded,  first,  not  guilty;  secondly,  a  justi- 
ju*tifica^nwM  fixation  averring  the  truth  of  each  particular  of  the 
that  the  plain,    statement:  thirdly,  that  the  matters  contained  in  the 

tiff  was  entitled  "^ 

to  a  verdict  on  supposed  libcl  wcre  true  in  substance  and  effect  Re« 
that  plea.  ^ 

plication,  de  injuria.     At  the  trial  before  GarroftB  B.,  at 

the  last  Oxford  assizes,  the  jury  found  a  verdict  for  the 

plaintiff  on  the  first  plea,  and  as  to  the  others,  that  two 

of  the  matters  aliped  were  not  true;  viz.  that  the 

horse's  ey^  although  mudi  injured,  was  not  literally 

knocked  out,  and  that  plaintiff  had  not  ordered  that  no 

person  should  be  .allowed  to  go  into  the  stable  to  see 

the  horse;  but  that  the  alleged  libel  was  tntein  sub* 

stance  and  effect     The  learned  Judge  then  directed 

Ahem 
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them  to  find  a  verdict  for  the  plaintiff,  and  gave  the  1824, 
d^ndant  leave  to  move  to  enter  a  verdict  in  his  favour,  ~""^ 
if  the  Court  should  tliink  the  third  plea  supported  by  t^abui 
the  evidence.  The j  ury  accordingly  found  a  verdict  for 
the  pkintiff  with  I5.  damages. 

-  W.E*  Taunton  now  moved  to  enter  a  verdict  lor  the 
defendant,  and  contended,  that  the  jury  were  warranted 
in  finding  that  the  alleged  libel  was  true  in  substaiice  and 
effect  The  horse's  eye  was  shewn  to  be  much  injured, 
although  the  sight  was  not  entirely  destroyed,  and  the 
supposed  order,  not  to  admit  any  person  into  the  stable 
was  not  any  part  of  the  libellous  matter,  it  was  there- 
fere  unnecesary  to  prove  the  triath  of  it.  Edwards  v« 
Bell,  {a) 

Per  Curiam.  The  defendant  did  not  succeed  in 
proving  either  of  his  special  pleas.  The  second  plea, 
which  distinctly  averred  the  truth  of  the  two  facts  which 
were  not  proved,  clearly  was  not  supported,  and  the 
third  plea  alleging  that  the  charge  was  true  in  substance 
and  effect,  must  mean  that  each  particular  of  the  charge 
was  true  in  substance.  In  the  case  cited,  the  passage 
not  proved  formed  no  ingredient  of  the  charge  against 
the  plaintiff.  Here,  the  statement  that  he  knocked  out 
the  horse's  eye  imputed  a  much  greater  degree  of  cruelty 
than  a  charge  of  beating  him  on  the  other  parts  of  the 
body.  If  we  were  to  hold  this  a  sufiicient  justification, 
exaggerated  accounts  of  any  transaction  might  always 
be  given  with  impunity. 

Rule  refused. 

(a)  1  Sing.  405. 

Yy  2 
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182*, 


'ntmday.       pQE  OH  the  Dcmise  of  Mart  Gibson,  Johk 

May  6tb« 

Gkll,  John  Wclburn  and  Hannah  bis 
Wife,  and  John  Idle  and  Susannah  his 
Wile,  against  Sarah  Gell, 

DeviM  "  to  p^JECTMENT  to  recover  four  houses  and  a  garden. 
"!  a"tU  Si«  At  the  last  Yorkshire  assizes  it  appeared  that  thp 

b^S!  gulden,  defcndan  was  the  widow  of  Thomas  GeU,  and  that 
JSrty,**!^hich'^  jr.  Cell  w  18  his  brother,  and  Maty  Gibson,  Hannah  WeU 
now  hold  under  j^        ^^^  Susannah  Idle,  his  sisters.     Thomas  GeU  by 

tbe  tniftteen  or  '  * 

the  poor  of  ihe   jjjg  ^ju    dated  January  1st,  1821,  devised  as  follows: 

township  of  A*  ** 

for  tbe  term  of  «<  I  give  and  bequeath  to  my  daughter  Mary  Gell^  all 

I  also  giTc  one  the  houses,  v)ut-houses,  garden  and  other  property  which 

book^to  my"^  I  now  hold  tinder  the  trustees  of  the  poor  of  tbe  town,- 

tforewidi'tii©*  ship  of  Almvndbwy  for  the  term  of  999  years.    And  I 

to  my*'ild?r  also  give  one  half  part  of  my  books  to  my  daughter 

^  u^li  *diTided  ^^^  ^^"  afi  rcsaid-     The  other  half  to  my  widow 

»;y  T^s. ^ K  ^^^4  Q^ii^  tp  l^  equally  divided  by  T.  S.     If  my 

M.  G.  ifhould  datighter  Marif  should  happen  to  die  unmarried,  it  is 

unnvried,  it  my  Will  then  tkat  her  part  aforesaid  shall  be  equally 

£!t  her'/wrf  divided  amongst  all  my  brothers  and  sisters,  share  and 

t^B\\fdl  share  alike  by  lot.     All  the  rest  and  remainder  of  my 

IdfiiVbrrtS"  property  I  give  and  bequeath  txi  Sarah  GeU,  my  widow." 

end  >i«tiT«,  jj^  ^j^^^  wade  his  widow  and   T  S,  executrix  and 

fihare  and  share 

alike  >y  lot:'*    exccutor.     Thomas  Gcll  died  in  1821,  and  his  dauiihter 

Held,  that  Uie  ^  ° 

latter  clause      Mary  died  soon  afterwards  unmarried  and  under  age. 

applied  to  otf       „,.    "^    ,  ,  ,  ,  .  ^     ,  .         . 

that  had  before  Ihe  widow  then  took  possessiou  of  the  premises  in 
jj/.'i/rM^dnot  question,  being  those  mentioned  in  his  will.  Evidence 
Sfpart*ot  Ae  was  givcn  to  shcw  that  they  consisted  of  four  houses 

tt.tator*abotU  ^^^ 


IN  THE  Fifth  Year  op  GEORGE  IV.  6Sl 

with  one  garden,  which,  however,  was  capable  of  being       1824. 
divided  into  four.     It  was  contended  for  her,  that  the     ^ 

Doe  dent* 

clause  respecting  the  division  of  the  daughter's  part,  in  Gibsok 
the  event  of  her  dying  unmarried,  applied  to  her  part  Ozlu 
of  the  books  j^nly,  and  did  not  operate  to  give  the  le^ 
sors  of  the  plaintiff  any  interest  in  the  real  property. 
The  learned  Judge  thought  that  it  applied  to  all  that 
was  left  to  her,  and  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  but  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit. 


R  PoUock  now  moved  accordingly.  By  the  will  in 
question,  the  testator  first  bequeathed  to  his  daughter 
all  his  property  of  a  particular  description,  and  then  a 
half-part  of  certain  property  of  a  different  description. 
He  then  directs,  that  if  his  daughter  die  unmarried,  her 
^ri  aforesaid^  which  can  only  refer  to  that  property  of 
whicli  she  had,  a  half-part,  shall  be  divided  by  lot.  The 
tnixte  of  division,  too,  explains  the  testator's  meaning, 
for  that  is  altogether  inapplicable  to  one  entire  lease- 
hold estate.  {,Baylcy  J.  There  was  evidence  that  it 
consisted  of  four  houses  and  a  garden,  capable  of  being 
divided  into  four.]  If  the  words  of  the  will  can  have  a 
reasonable  construction  without  that  evidence,  it  cannot 
properly  be  taken  into  consideration* 

^  ABBOTT  C.J.  1  think  that  the  expression,  *<hef 
part  aforesaid,"  applies  to  the  whole,  which,  by  the 
former  part  of  the  will,  had  been  given  to  the  daughter. 
And  this  construction  is  corroborated  by  the  nature  of 
the  property.  It  is  given  over  upon  the  death  of  the 
daughter  unmarried.    Now  that  is  a  provision  much 

Yy  S  more 
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1824.      more  likely  to  be  made  respecting  real  property,  than 
the  half  part  of  the  books  which  were  bequeathed  to 


MaryGdL 
Quiu  Rule  refused. 

of^uridayi  S1MP8ON  ogcimt  llouTH  and  Others. 

Ua^  6th.  ^ 

OIm  plaintiff '■    ASSUMPSIT  for  moncy  had  and  receiYed.  Plea^nm- 
SMinedfor  assumpsit,  as  to  all  but  3/.  145.,  and  tender  of  that 

oMo'thrMht^  tfUm.  Issue  thereon.  At  tlie  trial  before  Hclrcj/dS.^  at  the 
Fwluced  AL  7#.  \^^  Yorkshire  assizes,  it  appeared,  that  the  defendants 


.  «   c^      had  seized  and  sold  certain  goods  of  the  plalntitF,  under 

Mtisry  the  leiy* 

The  derendints  a  warrant  to  distrain  for  poor-rates.    The  articles  sold 

tendered  to  htm  .  .  *.     # 

s.  Mf.,  which  produced  AL  7s.  more  than  was  necessary  to  satisfy  the 
accept,  taytog  levy.  The  overplus  was  never  demanded,  but  the  de- 
late, buTdid  fondants  tendered  to  tlie  plaintiff  the  sum  of  SL  14^., 
a^ otbcrdTO  ^^^^h  he  refused  to  accept,  saying  that  it  was  too  latet 
u^^^t^  That  sum  was  afterwards  paid  into  court.  The  learned 
account  and  the  Jadffe  thinking  that  the  action  could  not  be  miuntained 

payment  of  the  ^  ^ 

ovcrpiua:         without  a  previous  demand  of  the  overplus,  directed  a 

Held,  that  the  *^  *^ 

S7  6.9.  c.sa     nonsuit,  out  gave  the  plaintiff  leave  to  move  to  enter  a 

prerentedthe  -^      ^ 

plaintiff  from     terdict  for  ISs. 

ncovtrin^ 
without  making 

fore  the"l^'  •^-  ^*  <^^  "^^  moved  accordingly,  and  contended, 

Su^^on,  ***  *®  27G.2.  £r.2a,  which  enacted,  that  the  overplus 

J^^]jJ«  should  be  returned  to  the  party  distrained  upon,  did 

naketuchde.  not  render  it  absolutely  necessary  to  make  a  demand 

tnand  unnecea- 

•arf.  before  the  commencement  of  the  action.    Even  without 

the  aid  of  the  statute^  this  plaintiff  might  have  main- 
tained an  action  for  the  surplus  produce  of  the  articles 
distrained,  without  any  previous  demand.  "Now  as  thai 
statute  was  made  to  secure  him  the  return  of  the  over* 

plus. 


Bavth. 
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plii«>  it  cMDot  be  so  eonfltnied  » to  abridge  his  remedj.       18S4. 

Secondly,  e?eo  if  a  demand  was  necessary  to  entitle  the      

plaintiff  to  the  money,  the  brii^ng  of  the  action  was  of  ^^I? 
itself  i^soffieient  demand.  Thirdly,  the  plea  of  tender 
admits  thei»  vaa  some  atteu^it  at  a  settlement  of  ae- 
counte  between  the  parties,  which  supersedes  the  neces- 
sity  of  a  demand,  or  at  all  events  raises  the  presumption, 
that  a  demand  of  a  settlement  was  made,  and  the  plain- 
tiff oould  not  possibly  know  the  precise  smn  that  he  wae 
entitled  to  leoeivei 

Abbott  G»  J»  However  the  law  might  have  stood 
b^e  the  passing  of  the  act  in  question,  I  am  clearly 
of  cq[>ixiion,  that  the  right  of  a  plaintiff  to  recover  in  such 
an  actipa  es  the  present,  i^  limited  to  those  cases^  where 
he  has  previously  made  a  demand  of  the  surplus^  The 
second  section  of  the  act  states,  <^  that  the  officer  mak'-^ 
ing  the  distress  shall  deduct  the  reasonaUe  charges  of 
toking,  keepiigr  and  selling  such  distress,  out  of  the 
money  arising  by  the  sale;  and  the  overplua  (if  any) 
after  such  charges  mid  also  the  said  paialty  or  sum  of 
money  shall  be  fully  satisfied  and  paid,  shall  be  returned, 
m  demimdf  to  the  owner  of  the  goods  and  chattels  so 
distrained."  If  we  were  to  hold,  that  an  action  would 
li^  for  the  surplus  without  any  demand,  we  should  con- 
vert the  statute  into  a  snare^  by  which  every  parish 
officer  would  be  rendered  liable  to  a  varrety  of  actions. 
If  it  were  neoessaiy  to  pay  the  money  without  demand, 
it  would  be  incumbent  on  the  officer  to  follow  and  make 
a  tender  to  the  party  distrained  upon,  in  whatever  part 
of  the  kingdom  he  might  happen  to  be.  In  this  as  in 
other  case%  where  a  demand  is  necessary  to  give  a  right 
of  action,  the  commeBeenmnt  of  die  action  is  not  of 
Yy  4  itself 


B^oni. 
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ia94.  itaelf  a  sufficient  demand.  Neither  does  the  tender 
supply  the  pboe  of  a  demand.  A  tender  and  payment 
of  money  into  oourt^  admit  the  precise  sum  tendered  or 
paid  in  to  be  due/  but  the  admission  does  not  extend 
beyond  that.  For  these  reuons,  I  tlunk  that  the  hm- 
.Buit  was  right. 

BAtust  J.  I  am  dearly  of  opinimi,  that  it  was  ne^ 
cessary  to  ibake  a  demand  before  the  commencement  of 
the  action,  and  that  such  a  step  would  have  been  neces* 
sary  at  common  law,  without  the  aid  of  the  statutew 
There  was  no  contract  between  the  parties.  The  de- 
fendants had  a  public  duty  to  perform  for  the  parish, 
and  probably  could  not  avoid  raising  more  than  the 
sum  mentioned  in  the  warrant,  fof^  they  could  not  divide 
any  chattel^  and  sell  a  part  of  it,  so  as  to  make  tip  the 
exact  sum.  The  object  of  the  statute  in  providing  diat 
the  overplus  should  be  demanded,  was  probably  to  bring 
the  parties  together,  to  make  a  settlement;  and  if  in 
this  case  it  had  appeared  that  the  plaintiff  had  de* 
manded  a  settlement  generally,  and  the  tender  had  been 
made  upon  that,  or  if  the  tender  had  been  made  in 
pursuance  of  any  meeting  for  the  purpose  of  settling 
the  accounts,  I  am  not  prepared  to  say  that  it  would 
not  have  superseded  the  necessity  of  any  other  demand  { 
but  it  does  not  appear,  that  when  the  tender  was  made, 
or  at  any  other  time,  the  plaintiff  demanded  a  settle- 
ment I  am,  therefore,  of  opinion,  that  we  ought  not  to 
grant  any  rule  in  this  case. 

LiiTUBi>Ai^  L  It  appears  to  me^  that  the  plaintiff  id 
this  case  could  not  maintain  an  action  without  previ- 
ously making  a  demand.  It  has  been  said,  that  the 
Tery  a>mmencing  an  action^  was.  a  demand.    That  may 

be 
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be  'siiflBcieiit  where  the  money  is  payable  according  to  1^4. 
any  contract  between  the  parties,  for  there  it  may  be 
supposed,  that  at  the  time  of  making  it,  the  plaintiiF  de- 
manded that  the  money  should  be  paid  at  a  certain 
tfme.  In  such  cases,  bringing  an  action  cannot  properly 
be  called  making  a  demand,  but  enforcing  a  prior  re« 
quest  to  pay  the  money  when  due.  But  in  other  in- 
stances, such  as  a  bond  with  a  penalty  to  pay  a  certain 
sum  on  demand,  there  an  express  demand  must  be 
made  before  the  action  can  be  maintained.  So  in  an 
action  on  a  promise  to  pay  a  collateral  sum  on  request, 
Birks  V.  THppett.  (a)  The  next  question  is,,  whether 
the  tender  admitted  a  demand.  I  think,  that  it  admit- 
ted  nothing  more^  than  that  the  sum  tendered  was  due. 
If  at  that  time  the  plaintiff  had  said  it  was  insufficient^ 
and  had  demanded  a  further  account,  I  am  Inclined 
to  tMnk  that  it  would  have  been  sufficient 

Hotnovn  J.  The  right  of  action  in  this  case  is 
founded  upon  the  statute,  and  that  authorises  the  party 
levying  to  retail  the  surplus  until  it  is  demanded.  Nor 
does  that  impose  any  hardship,  for  at  common  law,  if 
trover  had  been  brought  for  the  goods,  a  previous  de- 
mand must  have  been  made.  Neither  does  the  tender 
appear  to  supply  the  place  of  a  demand ;  there  must  be 
an  express  demand,  or  that  which  is  equivalent  to  it. 
The  plaintiff  said  he  would  not  take  the  sum  tendered, 
because  it  was  too  late,  not  because  he  claimed  a  larger 
sum.  A  tender  admits  all  the  facts  in  a  special  count, 
but  if  pleaded  to  a  general  count,  has  no  effect,  but  that 
of  admittmg  that  the  sum  tendered  is  due. 

Rule  refbsed. 
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'BuzAsvm  Cium  agtumt  Lbwii, 

incMeforeb-^ASG  fpr  ^recUog  A  wall  pear  plaintiff's  ancient 
pifuntiflTt  M-  wiodowB,  and  obfttrucUng  the  light  and  air.    Pleat 

ft  a^pwred'tibjit  ^pt  guilty.  At  th^  trial  before  Hdroyi  J,  at  the  last 
2ffe^°11[2r*  Lcmoa^  assize^  it  iippeared  that  the  plaintiff  was  pos- 
PJI^^*'^  sessed  of  a  house  in  the  town  oC  Blackburn  with  a  yard 
^^iJ^^       alKMit  four  feet  wide  oa  ope  side  of  it  bounded  by  a  wall^ 

pUiDUflT  ibottse  ^ 

was  about  four   andthere  were  several  windows  looking  in  that  directioii. 

feet  within  the 

boundaiy  of  No  evidence  was  given  as  to  the  time  when  the  house  was 
Some  witociMs  built,  but  sooie  of  the  witnesses  had  known  it  for  thirty- 
for  thbty!^t  ^Ig^t  years^  and  tho  windows  in  question  had  eausted 
u^i  aL  ^"^^ng  ^^  *»^  P^*^-  ^^  *82l  the  defepdant  bought 
tm  wM^  ^^®  premises  adjoining  the  plaintiff's  yardf  apd  built  a 
looking  towards  house  thereon,  coming  within  five  feet  of  the  plaintiff's 
premitei.    For  wall,  and  which  darkened  the  windows  opening  in  that 

a  long  Kriet  of 

years  before  the  direction*    FoT  a  long  time  before  the  adjoining  pre«. 

chMedthem"*^  mises  were  purchased  by  the  defendant^  they  had  be« 

had^^o^ed*  l^Dg^  ^o  ft  family  named  Hebetf  and  there  was  not  any 

liirnffiiA a dia-  evidence  to  shew  that  any  member  of  that  family  had 

**°**'ot°**  *'ed  ®^^  been  at  Blackburn^  or  had  ever  seen  the  premises, 

that  any  mem-  wbich  bad  been  for  twenty  years  next  before  the  sal^  in 

bcrofthatfa-  *  "^ 

miiy  had  ever    possession  of  the  same  tenant  (Mrs.  Percv)  but  whether 

seen  them»  and 

they  had  been  th^  wcrc  held  from  year  tq  year  or  for  a  term  of  yearst 
rae^lenantfor  was  not  proved*  For  the  defendant  it  was  objectedf 
ym!^  A^  ^^U  that  from  the  situation  of  the  premises,  the  plam- 
fm  thTI^   tiff's  windows  not  being  at  the  extremity  of  her  land, 

brought*  de- 
fendant purchased  them  and  built  a  bou^  tllessby  dbrkentng  die  pia{nUff*a  foonis  s  Held, 
that  the  drcumstance  of  plaintiff's  bouse  not  being  at  the  extremity  of  her  premises,  did  not 
affect  the  qucttion,  and  that  after  an  enjoyment  c?  thirty^ight  years,  in  the  absence  of  any 
oontigndictoiy  eridencty  the  windows  were  to  bo  oonstderA  «  aadent  windowiy  and  that 
pisiatiff  cooNqtiCDtly  was  entitled  to  lecorer. 

the 
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the  presumption  of  a  grant  of  a  right  to  ha?e  wiodowt       |8Si* 
in  that  direction  did  not  arise  \  and,  seomdly,  that  the       ^~* 
doctrine  of  presumption  coald  not  apply  to  this  ces%  for       f^ 
want  of  evidence  to  sher  that  the  owner  of  the  adjoin- 
ing premises  knew  that  the  windows  had  been  opened^ 
The  learned  Judge  thoa^t,  that  upon  the  evidence  the 
windows  were  to  be  Qoosidered  as  fuidept  window^  and 
directed  the  jury  to  find  a  verdict  for  the  platntifl^  but 
gave  the  defendant  leave  to  move  to  eater  a  nonsoit. 

J.  Wittiam  now  moved  accordingly*  A  ff^sA  in  tht$ 
case  could  not  be  presumed*  for  it  was  uQneeessary* 
The  plaintiff  needed  no  grant,  the  windows  not  being 
put  out  at  the  extremity  of  her  land*  and  a  grant  cannot 
be  presumed  unless  it  be  necessary  in  order  to  aceounl 
ibr  the  esustence  of  things  in  the  state  in  which  thqr  am 
found,  Doe  v.  Beei.  {a)  Here  no  unlawful  act  was  dqcie 
•  at  first,  and  therefore  there  is  no  ground  for  presomiiig 
a  granU  Secondly,  there  was  not  any  evidence  that  the 
then  owner  of  the  defendant's  land  ever  knew  that  the 
windows  had  been  made;  and  in  the  absence  of  that 
knowledge  the  presumption  of  a  grant  cannot  be  rapaed 
against  lilmi  Danid  v.  North,  (b)  Nothing  done  hf  the 
lessee  without  the  consent  oi  the  landlord,  would  giva 
the  right,  Wood  v.  VeaL  {c)  It  should  therefore  have 
been  left  to  tlie  jury  to  say»  whether  they  bdieveJ  that 
notice  had  or  had  not  been  given  to  the  landlord,  Dar^ 


{4)SB.4tJLft»,        (S)  lllbtf»S7e»        (0)5Ai^454. 
(d)  2Sinmd.l75k.t.a.    SMtlfoOroy  vw  AimT^  S^f  A4S7. 

Abbott 


Lvinti 


Cl8  CASES  IK  EASTER  TERM 

Ma4  AjmoTT  C  J.     In  the  case  of  Wood  v.  Feal,  It  ap- 

peared,  that  a  lease  for  ninety-nine  years  had  been 
granted^  and  that  as  long  as  living  memory  went,  a 
persons  had  been  accustomed  to  go  upon  the  locus  in 
quo  at  their  pleasure ;  and  I  left  it  to  the  jury  to  say, 
whether  there  had  been  a  dedication  to  the  public  before 
the  lease  was  gran  ted.  The  expressions  there  used  as 
to  what  would  or  would  not  bind  the  landlord,  were  in- 
tended to  be  applied  to  the  case  then  before  the  court, 
not  generally ;  and  I  do  not  see  any  reason  to  retract 
diem.  In  the  present  case  I  think  that  the  position  of 
^tke  plaintiff's  house,  upon  which  one  point  has  been 
inade^  is  of  no  importance.  In  actions  for  obstructing 
lif^t  no  question  was  ever  before  made,  as  to  whether 
the  windows  were  or  were  not  opened  at  the  extremity 
of  the  plaintiff  ^8  land,  nor  was  it  ever  imagined  tliat  his 
x%hts  could  be  varied  by  that  circumstance.  As  to  the 
second  point ;  if  it  had  appeared  in  evidence  that  the 
windows  were  opened  during  Mrs.  Perejf%  tenancy,  there 
would  have  been  much  weight  in  the  argument  which 
has  been  urged  for  the  defendant.  Or  if  the  evidence 
df  Mrs.  P/s  tenancy  had  gone  as  far  back  as  that  of  the 
€!iilstence  of  the  windows,  it  would  have  been  material  to 
inquire,  whether  at  that  time  they  had  or  had  not  the 
appearance  of  ancient  Ughts.  But  upon  this  evidence  it 
must  be  taken,  that  they  were  ancient  lights,  existing 
b^re  Mrs.  P.*s  tenancy  commmcnced,  and  every  pre- 
sumpdoni  must  be  made  in  favour  of  them.  For  these 
reasons,  I  think  that  the  direction  of  the  learned  Judge 
was  righ^  and  that  we  ought  not  to  disturb  the  verdict 
finmd  for  Ae  plaintiff. 

Baylet 


tamih 
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Batlet  X    I  am  of  opinion  that  a  proper  diri^tioa       igSM* 
was  given  to  the  jury  in  this  case*    I  do  not  say  that 
twenty  years  possession  confers  a  legal  rights  but  uim^ 
terrupted  possession  for  twenty  years  raises  a  presurop^ 
tlon  of  right;  and  ever  since  the  decision  o( Darwin  v. 
XJptoTif  it  has  been  held,  that  in  the  absence.of  any  e?i!» 
dence  to  rebut  that  presumption,  a  jury  should  be  dw 
reeled  to  act  upQn  it.  In  Bealy  v*  Shcew  (a)  Lord  JSUa^ 
borough  says,  <^  I  take  it,  that  twenty  years  exclusive 
enjoyment  of  the  water  in  any  particular  manner,  affords 
a  conclusive  presumption  of  right,  in  the  party  so  enjoy^ 
ing  it,  derived  from  grant  or  act  of  parliament**'    It  has 
b^n  argued,  that  in  order  to  found  such  a  presmpptioDi 
it  must  be  shewn,  that  the  first  act  was  illegal.    If  so, 
the  doctrine  of  presumption  can  never  apply  tp  windpwsi 
for  a  person  building  a  house,  even  at  the  eaUremity  of 
bis  own  land,  may  lawfully  open  windows  looking  to^ 
wards  the  adjoining  property.    If  bis  neighbour  objects 
to  them  he  may  put  up  an  obstruction,  but  that  is  his 
only  remedy ;  and  if  he  allows  them  to  remain  unob* 
structed  for  twenty  years,  that  is  a  sufficient  ibundatioo 
for  the  presumption  of  an  agreement  not  to  obstruct 
them.     This  case  is  much  stronger,  the  right,  is  prpved 
to  have  existed  for  thirty-eight  years ;  the  commence** 
ment  of  it  is  not  shewn.   It  is  possible  that  the  prcmises^^ 
both  of  the  plaintiff  and. defendant,  once  belong^. ta 
the  same  person,  and  that  he  conferred  on.  the  plaiAtifl^ 
or  those  under  whom  she  claims,  a  right  to  have  the 
windows  free  from  obstruction.  Daniel  v^  North  ba$  been 
relied  upon,  to  shew  that  the  tenancy  of  Mrs.  Perq/ix»* 
butted  the  presumption  of  a  grant;  but  thj^isstravy 

(a)  ^SaU,20Sn 

different 
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18M«  SHUsrent  case;  her  tenfttM^  was  jshewn  to  lave  existed 

"^~'  for  twenty  years,  bat  the  origin  of  Ae  plaintiff^s  right 

Cvoii 

ugmnm  was  not  traced. 


'JiSWfi* 


LrnxsDALsJ.  ItmakesnodifireDccin  this  case  that 
the  window  were  not  at  the  extremity  of  the  plabtiff's 
land ;  for^  unless  something  be  shewn  to  restrain  his 
Hghty  a  man  may,  at  the  extremity  of  his  land,  ptit  out 
Endows  lookmg  in  any  direction  whatever;  and  for 
that  reason,  the  vendor  of  hnd  for  bnilding,  not  unfre* 
qnently  takes  a  covenant  to  restrain  that  right.  The 
case  of  windows  is,  therefore,  always  different  from  Ac 
exercise  of  a  right  of  way  or  of  common ;  ftr  -Aere^  if 
the  tiling  be  done  without  a  rights  an  actual  trespass  is 
committed.  As  to  the  second  point,  it  was  proved,  that 
ihe  windows  had  existed  for  thirty-eight  years,  and 
Mrs.  Percys  tenancy  fbr  twenty.  How  the  land  was  o(> 
cupied  for  eighteen  years  before  that  time  did  not  ap- 
pear. 1  think  that  quite  sufficient  to  found  the  pre- 
sumption of  a  grant,  and  that  tliis  verdict  ought  not  to 
be  disturbed. 

HoLROTD  J.  At  the  trial  I  considered  the  wiitdows 
in  question  as  ancient  lights,  and  that  the  plaintiff  had 
by  law  a  right  to  enjoy  them,  and  that  it  was  not  a 
question  to  be  determined  by  the  jury,  without  some 
evidence  to  contradict  the  idea  of  their  being  ancient 
lights.  In  Danid  and  North  this  view  of  the  question 
could  not  be  taken,  for  the  putting  out  of  the  windows 
was  proved.  A  stream  of  water  is  at  first  the  property  of 
each  person  through  whose  land  it  flows ;  but  the  water 
may  be  appropriated  by  an  individual,  and  after  he  has 
enjoyed  it  for  a  certain  length  of  time,  that  enjoyment 
cannot  be  interrupted,  although  it  might  at  first  have 

been 
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been  prevented. ,  So  a  man  may  on  his  own  land  ereet-      IBit. 


Crom 


a  house,  with  windows  looking  towards  his  neighbour's 
premises;  at  first  they  may  be  obstrncted,  but  if  bo  in«  egrdntt 
termplian  is  offered,  he  may  at  length  prescribe  for  them 
as  ancient  windows^  and  claim  to  have  them  free  from 
obstructionj  as  in  Bkmd  y«  Maseley^  cited  in  AUreffi 
case,  (a) 

Rule  refused* 

(a)  9  Co.  57. 


Gambridos  against  AKDEtiTOK.  ^STml 

A  SSUMPSIT  on  a  policy  of  assurance  on  the  ship  When  a  ship 

^  ^  is  so  much  in* 

QntmetTe^  from  Qftebec  to  BrisMy  staling  a  lote  by  jural  by  perib 
perils  of  the  seat  Plea,  general  issue.  At  the  trial  before  not  to  be  n^ 
Abbott  C.  J.,  at  the  Lmidon  sittings  after  last  HiUity  term,  STIl^t  rep«>I' 
it  ^)peared  that  the  Commerce^  with  a  cargo  on  board,  *"A^j^,^^^^ 
sailed  from  Qjfuhce  on  the  8th  of  Jrify,  182S,  and  about  "^^l^^ 
220  miles  below  Ciuebec  cot  upon  rocks  in  the  river  v^f  ^^  ••- 

°  sured  may  re- 

St.  Lamreneef  in  foggy  and  tempestuous  weather.    She  coTerforatotai 
was  there  much  injured,  and  surveyed  by  experienced  giving  noUce  of 
persons,  who  gave  it  as  their  opmion,  that  the  expence 
of  getting  her  off  the  place  wh^e  she  was  lying,  (if  that 
could  be  accomplished,)  and  repairing  her,  would  far 
exceed  the  value  of  her  when  repaired ;    under  these 
circumstances  the  captain  and  the  agents  for  the  plain* 
tiff  sold  the  ship,  with  her  certificate  of  registry.^    The- 
purchaser  did  succeed  in  getting  her  off  the  rocky  took 
her  back  to  duebec  and  repaired  her }  she  afterwards 
sailed  on  a  voyage  to  Englandj  but  was  lost  in  the  Gtdpk 
o(St.  Lawrence;  the  plaintiff  never  gpve  any  notice  of 
abandonmeBt  to  the  underwriters,     The  Lord  Chief 

Justice 
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I824«       Justice  told  the  jury,  that  if,  aader  the  circumstaiices 
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in  eridence,  they  thought  that  the  ship  was  not  i^air* 
^gotiMr  able  at  all,  or  that  when  repaired  she  would  not  be 
worth  the  expense  of  doing  the  repairs,  the  pl^intiflSi 
were  entitled  to  recover  for  a  total  loss,  but  that  others 
wise  they  could  cUim  for  an  average  loss  only*  Tho 
jury  found  a  verdict  for  a  total  loss,  and  now 

The  Atkn^ney^General  moved  for  a  new  trial.  It  may 
be  admitted  that  under  some  circumstances  the  owner 
has  the  cbcHce  of  giving  up  to  the  underwriters  the  thing 
insured,  and  claiming  a  total  loss,  or  he  may  retain  the 
property  and  claim  for  an  average  loss;  but  then  he 
should  give  notice  of  abandonm^it  in  order  to  indicate  his 
.  choice.  Hpdgwi  v.  BlakigUme  (a),  Martin  v.  Crt^uUi{6\ 
Bell  v.  Nixon*  (c)  In  the  next  place,  there  was  not  suffi- 
cient evidence  that  it  was  necessary  for  the  master  to 
sell  the  vesseL  Inldlev.Mcgfal  Exchange  Assurance  {d)f 
which  came  before  this  Court  on  error,  a  venire  do  novo 
was  awarded,  because  the  special  verdict  did  not  ex* 
pressly  find  that  a  sale  was  necessary,  |Iere  the  ship 
was  certainly  greatly  injured,  but  was  not  a  wreck,  for 
she  was  sold  as  a  ship,  with  her  certificate  of  registry. 
iMbott  C.  J.  The  master  bad  no  power  to  sell  the  re- 
gister.] She  was  afterwards  repaired  and  actually  sailed 
on  a  voyage  to  this  country. 

Abbott  C.  J.  Whether  tlie  ship  were  repairable  or 
not  was  left  as  a  question  to  the  jury,  and  I  think  that. 
they  disposed  of  it  correctly.  If  the  subject  matter  of 
insurance  remmned  a  ship  it  was  not  a  total  loss,  but  if 
it  were  reduced  to  a  mere  congeries  of  planks,  the  vessel 

(a)  Marsh.  IfU.  61 1 .  (h)  14  East,  455. 

(c)/ra^l.  JV:P.a4S5.  (rf)  S  ITnm^.  75& 

was 


Cambrimis 

ttgainsl 
AHDxaxox* 
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was  a  mere  wreck,  the  name  which  you  may  think  fit       1824. 
to  apply  to  it  cannot  alter  the  nature  of  the  thiug. 

Bayley  J.  I  take  the  legal  principle  to  be  thi«;  ify 
by  means  of  any  of  the  perils  insured  agunst,  the  ship* 
ceases  to  retain  tliat  character  and  becomes  a  wreck, 
that  is  a  total  loss,  and  the  master  may  sell  her,  and  the 
assured  may  recover  for  a  total  loss,  without  giving  any 
notice  of  abandonment  This  was  decided  in  Head  v. 
Bonhttm  (a),  and  although  Richardson  J.  there  differed 
from  the  rest  of  Court,  that  was  only  upon  the  facts  of 
tlie  ^ase,  and  not  as  to  the  legal  principle  upon  which  it 
was  decided. 

HoLROTD  J.  (i)    Where  the  damage  sustained  makes 

the  loss  a  total  loss,  it  is  unnecessary  to  give  notice  of 

abandonment. 

Rule  refused,  (c) 

(«)  SSi^.  147. 

(6)  Liukdak  was  in  U)«  Bail  Court  durtdg  the  trgosieat^  and  gata  no 
opioiaiu 
(e)  Set  Jto^MM  0.  CMMt  1  Bing.  445. 


Ravemga  against  Mackintosh.  Ai/tmfay, 

*>  May  Sth. 

'THIS  was  an  action  for  a  malicious  arrest :  plea  not  it  is  a  good  de* 

guilty.      At  the  trial  before  Abbott  C.J.  at  the  action  for  a  ma. 

London  sittings  after  last  Hilary  term,  the  following  jjJiJj^g*^^?^. 

"ant*  when  be 
caused  the  pUintiflTto  be  arrested,  acted  bonk  fide  upon  the  opinion  of  a  legal  adjiser  of 
competent  skill  and  ability*  and  believed  that  he  had  a  good  cause  of  aAion  against  tha 
plaintiff.  But  where  it  appeared  tliat  the  party  was  influenced  by  an  indirect  motive  in 
niaking  the  arrest,  it  was  held  to  be  properly  left  to  the  iury  to  conader  whether  be  acted 
bon&  fide  upon  the  opinion  of  bis  legal  adviseri  belleTiog  that  he  had  a  good  causa  of 
action. 

Vol.  II.  Z  z  facts 
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1 824i  ^ts  wete  giren  in  evidence :  lite  ddendant,  who  was  «& 
army  accontrement  maker,  resident  in  Lonimh  had,  in 
January y  1822,  made  a  contract  with  one  Mendez^  who 
then  acted  as  the  agent  of  the  government  of  Cohtmbia^ 
to  supply  and  ship  for  the  use  of  that  government  a 
hufge  quantity  of  iLrms  and  aecootrements ;  the  defisnd* 
ant  shipped  the  same«  and  received  in  payment  of  thenl 
certain  debentures,  signed  by  Mendezf  as  the  agent,  and 
for  account  of  that  government.  On  the  arrival  of  the 
goods  in  SotOh  America^  the  Columbian  government  repn-^ 
diated  the  contract,  alleging  that  Mendtz  had  exceeded 
his  authority.  In  February  188S,  the  plaintiff  arrived 
in  this  country,  vested  with  the  character  of  accredited 
agent  of  the  Columbian  govenment,  and  soon  after  his 
arriivd  lift  apiplication  was  made  to  him  by  the  dcfehdimt 
to  acknowledge  the  contract  made  with  Mendez^  and  to 
confirm  the  debentures  which  had  been  gra^ited.  The 
plaintiff  refused  to  do  this.  On  the  Sd  of  Mardk 
the  attorney  of  Mackintosh  wrote  a  letter  to  Bavenga^ 
stating,  that  by  the  laws  of  this  country  he  was  per- 
sonally liable  to  pay  the  debt  contracted  by  tJle 
Columbian  government,  and  that  if  he  did  not  make 
some  satisfiustory  arrangement  proceedings  would  be 
taken  against  him,  which  would  involve  him  in  diffi- 
culties. On  the  6th  oSMarchf  Bavenga^s  attorney  replied 
to  this  letter,  and  desired  to  be  furnished  with  copies  of 
the  contract  between  MackinioA  and  Mendez^  in  order 
that  he  might  form  an  opinion  whether  or  not  Baoenga 
was  personally  responsible.  In  that  letter  it  was  sta^ 
that  Baoenga  was  not  authorized  either  to  confirm  the 
contract  or  tlie  debentures^  and  that  the  government  of 
Columbia  had  disapproved  of  that  contract^  in  cons^ 
quence  ot  Mendez  having  exceeded  his  authori^.    l*he 

defendant's 
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drifefld&Dff^  sdliclfbr  refused  to  flirnish  any  docutfients*  1884; 
It  dp()^ared  further,  that  before  the  action  wa«  c6m-  --— ■ 
inenced,  th6  defendant  laid  a  Case,  atid  all  hi?  ddc(f->  <vn^ 
metits  and  papi»^  before  a  sj^cial  pleader  of  cotisider^ 
able  experience  One  of  th^  qtieriel  put  In  that  eas^ 
Wai,  Whether  the  CbhtnAian  gohrertiment  m^  bound 
hjf  (be  contract  inade  by  Mendei  s  another  was,  whether 
Bavefiga  (who  at  the  time  when  that  contract  was  made, 
hefid  the  office  of  minister  for  foi-eigii  afiairs  in  the  Qh 
tiMian  i^pnblic)  was  personally  liable^  Another  qdery 
#^  l^hettl^,  in  the  evetit  of  Mackihtbsh  causing  /Itf-* 
rni^a  to  l)d  arrested,  an  action  Wonld  lie  at  the  ftnit  df  the 
lAtter  for  a  malicious  arrest,  in  case  it  shotdd  ttnii  oiit 
that  he  was  hot  liable  ?  '  Upon  this  case  an  opinion  ifk& 
^Ten,  first,  that  the  Columbian  government  was  liable; 
secondly,  that  Ravenga^  as  a  member  of  that  govern- 
ment, was  personally  responsibfe  $  and  thirdly,  that  ait 
adhin  would  not  be  ihaintainable  by  Ravenga  against 
Mticiinfb^h  for  a  malicibu^  arrest^  fii  case  the  court  should 
bi^  itliiniaidy  of  opinion  that  Ravenga  ^^tbs  hot  petsdJA'-'  , 
any  liable.  OH  the  5th  (A  March  182$,  the  defenddht 
mad^  An  affidavit,  that  Ravenga  was  indebted  to  hint 
ih  9*ti,066/.,  for  goods  sold  and  delivered,  and  on  the 
same  day  k  bill  of  Middlesex  issued.  The  f)ljdn<Mf 
wia  arrested  on  th^  20th  of  Mttrth^  tod  remained  lit 
cb^ddy  hrittl  ihe  17th  of  3%,  when  he  was  discharged 
upoh  bail.  No  further  prbc^dlngs  were  taken  In  flig 
action  until  Michaelmas  termr,  when  a  pe^eiiflfptory  Mh 
\ti  dectare  was  taken  but,  and  a  decraVafion'^daWfered, 
B\it  6ii  the  15th  of  December^  a  rtiW  to  discontihtte  was 
iSketf  6iit,  ind  the  defendant  paid  thd  taxed  costs; 
Vt^bii  this  evldtoc^,  the  Lbrd  Chifef  Ju^cfe  d!r^^  th« 
jtiy  tb  find  A  VferdiW  foi*  thtf  d«feii*ufti'  ff  th^  *^(i  df 
*         "     *  Za  2  opinion 
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l$21fp       opifiion  that,  at  the  time  w^en  the.  arrest wa»  tosdCf . 
.  MadUntoA  acted,  truly  and  sincerely,  upon  the  fiuth  of 

fwut  the  opinion  given  by  his  professional  adviseri  actually 
believing  that  Bavenga  was  personally  liable,  and  thai 
he  might  be  lawfully  arrested,  and  that  he  {Mackintosh) 
could  reooyer  in  that  action ;  but  to  find  for  the  plain- 
ti£S  if  they  wei«  of  opinion  that  MadcifUoth  believed 
that  he  must  fail  in  the  action,  and  that  he  intended  to 
use  the  opinion  as  a  protection,  in  case  the  proceedings 
were  afterwards  called  in  question;  and  that  he  made 
the  arrest,  not  with  a  view  of  obtaining  his  debt,  but  to 
compel  the  plaintiff  to  sanction  the  debeptares.  The. 
jury  found  a  verdict  for  the  phuntii|^i^  ,8502.  da? 

The  ^orn^-G^n^Yi;  now  moved  for  a  new  trid.  la 
order  to  mamtain  this  action,  the  plaintiff  t»  bound  %9 
prove  first,  malice  in  the  defendant;  and  secondly^  that 
he  had  no  reasonable  or  probable  cause  of  action*  Ni^Wi^ 
. '  assuming  that  malice  was  proved  in  this  case,  by  shewing 
that  Mackintosh  was  influenced  by  an  indirect  motive^  in. 
arrestbg  the  plaintiff,  viz.  to  induce  him  to  sanctiop  th% 
debentures  given  by  Mender  stijl  it  was  incumbent  ypon/ 
the  plaintiff  to  shew,  that  Mackiniosh  had  not  any.  m;* 
sqpable  or  probably  cause  of  action,  against  Aivei^* 
Sujijpose.^*  to  be  indebted  to  B^  and  to  be  in  possessiou 
of  9L  hous^  of  which  B.  wishes  to  obtain  possession,  and 
jB.  threatens  to  arrest,^,,  unless  he  consents  to  give  up. 
tl^  house, to  him,  and  upon,  his  refusal  he  does  arrest 
^  him,  cpuld  it  be.  qontendpd  that  such  an  a^iqn.^  the 
present  cpuld  he  naaii^tained  against  JS*  ?  ,  Ifiatjlfif  J«  In 
that  case  there  is  an  actual  debt  due ;  and  that  being 
s^  there  is  not  only  a  probable  but  an  actual  cause  of 

action*] 
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action.}    Dut  still  there  is  an  indirect  motive^  and  con-       1624* 


lUrkKQA 


secjachtly,  there  is  malice  in  the  defendant  his  object 
beings  liot  to  obtain  his  debt,  but  possession  of  the  house,  ^  agatna 
Whether  therie  was  probable  cause  or  not  is  a  question 
of  law  to  be  decided  by  the  judge,  (a)  When  the  fkcts 
are  dbubtful,  the  evidence  may  be  left  to  the  jury,  in 
order  to  ascertain  the  facts ;  but  as  soon  as  they  are  as- 
certained, it  becomes  a  question  of  law,  and  that  question 
was  not  decided  at  the  trial  of  this  cose.  It  appeared  in 
evidence,  that  Mackintosk  had  a  probable  cause  of  action 
against  TZnv^^o,  for  he  had  a  debt  due  to  him  from 
i^e  Columbian  government;  and  he  was  advised,  by  a 
person  of  competent  skill  and  knowledge,  that  BavefigOf 
who  was  a  member  of  that  government,  was  personaHy 
liable  for  that  debt.  Although,  therefore^  he  had  not 
an  actual,  he  sHlI  had  a  probable  cause  of  action  a^piinst 
Kavenga.  He  had  a  reasonable  ground  for  bdieving 
that  he  had  a  cause  of  action,  and  that  constituted  ii 
ptobable  cause. 

•  •  ■  # 

' "  Baylbt  J.  I  have  no  doubt  that  in  this  case  there 
was  a  want  of  probable  cause.  I  accede  to  the  propo- 
sition, that  if  a  party  lays  all  the  facts  of  his  case  fairly 
before  counsel,  and  acts  bonfi  fide  upon  the  opinion 
given  by  that  counsel  (however  erroneous  that  opinion 
may  be)  he  is  not  liable  to  an  action  of  this  descrij[>tion^ 
A  party,  however,  may  take  the  opinions  of  six  difibrent 
persons,  of  which  three  are  one  way  and  three  another. 
It  is  therefore  a  question  for  the  jury,  whether  he  act^ 
bona  fide  on  the  opinion,  believing  that  he  had  a  cause 
of  action*.    The  jury  in  this  easel  have  fbund,  and  tliere 

^  Zi3  was 


Kaciktout; 
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I8S4.  ^&s  abundant  evidence  to  jastify  them  iq  drawing  the 
"""^  poQclusion.  that  the  defendant  did  not  act  bong  fide,  and 
'jn^ainii  th^t  he  did  not  believe  that  be  had  any  cause  of  action 
whatever.  Assuming  that  the  defendant^  belief  that  he 
had  a  cause  of  action  would  amount  to  a  probable  causey 
Mill9  after  the  jury  have  found  tliat  he  did  not  believe  th^t 
he  had  any  cause  of  action  whatever,  the  judge  would 
have  been  bound  (o  say,  that  he  had  not  reasonaUe  or 
probable  cause  of  action. 

HoLROYD  J.  I  think  the  case  was  left  correctly  tq 
the  jury,  and  that  they  have  drawn  a  proper  eonclusiou 
from  the  evidence.  It  is  unnecessary  to  d<scide  in  thi^ 
case,  whether  a  party  who  acts-  upon  a  belief  that  he  has 
a  good  cause  of  action  (such  belief  being  founded  |ipcm 
the  opinioa  of  a  legal  adviser  of  competent  skill  wi 

*  ability)  but  influenced  by  a  malicious  motive,  can  be 
^id  to  have  a  reasonable  or  probable  cause  of  iMrtton^ 
when  in  truth  he  has  no  actual  cause  of  action,  because 

•^  the  jury  here  have  found  that  the  defendant  did  not  act 
bona  fide  upon  the  opinion  given,  and  did  not  beljeve 
that  he  had  any  cause  of  action  whiitever.  Assumingi 
therefore,  that  a  bona  fide  belief  founded  upon  the  opi« 
nion  of  counsel,  that  a  party  had  a  good  cause  of  action, 
when  in  fact  he  had  none,  would  be  sufficient  to  shew 
that  he  had  a  probable  cause  of  action  (upon  which, 
however^  I  pronounce  no  opinion)  still  in  this  case,  as  it 
must  be  taken  after  the  finding  of  the  jury,  that  he  did 
not  believe  that  he  had  any  cause  of  action,  it  is  quite 
clear,  that  there  was  no  probable  cause;  and  that  being 
so,  there  is  no  ground  for  disturbing  the  verdict 

IJMedfUe  Justice  concurred. 

:  "^  Rule  refused. 
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Williams  against  Glbnistbb.  siawrd^. 

'J^RESPASS  for  fiilse  imprisonment.  The  declamtion  When  the  imu 
stated,  that  the  defendant,  at  the  parish  of  TWqgr,  &c.,  fiued  to  ntA 
assaulted  the  plaintiff,  and  took  him  out  of  a  certain  notice  whidi 


church  there,  to  a  certain  inn,  and  there  imprisoned  him  io  hlmlbM^ 
for  two  hours.  Pleas,  first,  not  guilty;  secondly,  a  jus-  Sl'^rte- 
tification,  which  was  immaterial,  as  the  defendant,  being  |f  u^"^  }#  ''^ 
A  constable,  was  entitled  to  ffive  the  whole  defence  in  ^°^  ^^^^  ^^ 

■*  pitftofthe 

evidence  under  the  general  issue.    At  the  trial  before  church-Mnriee 

was  acttull  J 

Jkxander  C.B.9  at  the  last  assizes  for  the  county  of  niag  on: 
Harf/brd^  it  appeared,  that  on  SuruUgf  the  24th  oi August  though  a ! 


last,  the  plaintiff  presented  a  notice  to  the  parish  clerk  j^s^if  ^^ 
at  7Wi^,  and  desired  him  to  read  it.  The  clerk,  after  pon-  j^'^^^ 
suiting  the  minister,  refused  to  do  so.  After  the  Nicene  ^^JJ^*"^ 
creed  bad  been  read,  and  whilst  the  minister  was  walk-  ^!^  ^^  ^r- 

Yice  was  over. 

iur  from  the  communion-table  to  the  vestry-room,  and  »t  he  could 

^  Sot  lenUy  de- 

no  part  of  the  service  was  then  actually  going  on,  the  tain  hSn  after- 
plaintiff  stood  up  in  his  pew  and  read  the  notice,  which  to  take  him 
was  to  this  effect:  «  Take  notice,  that  a  vestry  will  be  ^^  ™«^ 
held  in  thb  church,  on,  &c.,  to  choose  new  church- 
wardens in  the  place  of  the  present;''  whereupon  tlie 
minister  desired  the  defendant,  a  constable,  to  take  h^m 
out  of  the  church.  The  defendant  accordingly  took  him 
from  the  church  to  an  inn,  where  he  detained  him  for 
an  hour  after  the  service  was  over,  and  then  allowed 
him  to  go,  upon  promising  to  attend  before  a  neigh* 
bouring  magistrate  the  next  morning.     The  plaintiff 
accordingly  did  attend  there,  when  h^  was  dismissed  by 
iku  ma^trate,  no  complaint  being  made  agauist  him. 
Z  z  4  It 


Qir,tiisrjuu 
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)82'^.       It  was  objected  for  the  defendant,  that  tlie  action  would 
'"*'       not  lie,  for  that  the  defendant  did  no  more  tbon  he  was 

WlLLIAUt 

against  justified  in  doing,  in  order  to  preserve  tranqutility  in  the 
church.  The  Lord  Chief  Baron  told  the  jury,  that  al- 
though the  defendant  might  be  justified  in  taking  the 
plainti£f  out  of  church,  and  detaining  him  till  the  service 
was  over,  yet  he  had  no  right  to  detain  him  after  that 
time.   A  verdict  having  been  found  for  the  plaintiff, 

AdolpJms  moved  to  enter  a  nonsuit,  or  have  a  new 
trial,  and  contended,  that  the  defendant  was  justified  in 
detaining  the  plaintiff,  in  order,  to  take  him  brfore  a 
niagistrate.  Immediately  after  the.Nicene  creed  the  ru- 
bripk  has  this  direction :  ><  Then  the  curate  shall  declare 
unto  the  people  what  holy  days  or  fasting  days  are  in 
the  week  following  to  be  observed,  &c.,  and  nothing  shall 
be  proclaimed  or  published  in  church,  during  the  time 
of  divine  service,  but  by  the  minister ;  nor  by  him  any 
thing  but  what  is  prescribed  in  the  rules  of  this  book,  or 
enjoined  by  the  king,  or  by  the  ordinary  of  the  place." 
The  plaintiff,  therefore,  was  clearly  guilty  of  an  ofience 
ligainst  that  direction,  and  improperly .  disturbed  the 
eongreg^ion,  by- reading  the  notice,  os  proved  at  the 
the  trial.  Now^  by  the  1 M*  staL2.  c.S.  s.^.,  it  was 
enacted,  ^Vthat  if  any  person  or  persons  shall  malici^ 
Qusly,  wilfully,  or  of  purpose,  molest,  let^  disturb,  vex, 
disquiet,  or  otherwise  trouble  any  parson,  vicar,  parish 
priest,  or  curate,  or  any  lawful  priest,  preparing,  saying, 
dping,  singing,  ministering,  or  celebrating  the  mass,  or 
Q^her  such,  divine, service},  sacraments,  or  sacramentals, 
aa^  was  most  commonly  frequented  and  used,  in  the  last 
year  of  the.  reign  of  JFf.8.>  or  that  at  any  time,  hereafter 

shall 
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4hii]l  b^  allowed,  set  forth,  or  authorised  by  the  quecn^s        182i. 
ttinjesty;  &c.,  every  such  ofiender  and  offenders  in  any     x^^^^g 
the  premises,  bis  or  their  aider,  procurer,  or  abettor,       ogainu 
immediately  and  forthwith  after  any  of  the  said  act  or 
H^   or.  other  the  said  misdemeanors  so  committed, 
done,  or  made,  at  any  time  or  times  after  shall  be  ap« 
prehended  and  taken    by  any  constable  or   church- 
warden of  the  said  parish,  town,  or  place  where  the  said 
ofiencc  shall  be  so  committed,  or  by  any  other  ofiScer, 
or  by  any  other  person  then  being  present  at  the  time 
of  the  said  offence  so  unlawfully  committed ;  which  per- 
son or  persons  so  apprehended,  with  convenient  speed 
shall  be  brought  and  carried  to  any  justice  of  peace 
within. the  said  shire,  or  within  any  city,  borough,  &c., 
where  the  said  offence  shall   be  so  committed :"   and 
then  power  is  given  to  the  justice  to  punish  the  offender. 
And  again,  by  the  1  JV,^M^  r.l8.  5. 18.,  it  is  provided, 
<<  that  if  any  person  shall  willingly  and  of  purpose,  ma- 
liciously  or  contemptuously  come  into  any  cathedral, 
parish  church,  chapel,  or  other  congregation  permitted 
by  this  act,  and  disquiet  and  disturb  the  same,  or  mis- 
use any  preacher  or  teacher,  such  person,  upon  proof 
diereof  before  any  justice  of  peace,  by  two  or  more  su& 
ficient  witnesses,  shall  find  two  sureties,  to  be  bound  by 
recognizance  in  the  penal  sum  of  50/.,  and  in  default  of 
such  sureties,  shall  be  committed  to  prison,  there  to 
remain  till  the  next  general  or  quarter  sessions;  and 
upon  conviction  of  the  said  offence,  shall  suffer  the  pain 
im<l  penalty  of  20/.,  to  the  use  of  the  king."  ^Abbott  C.  J. 
In  order  to  bring  the  case  within  those  statutes,  must  it 
not  appear  that  the  disturbance  was  wilful  and  niali- 
dons  ?]    Tlie  act  of  reading  a  notice,  in  the  manner 
and  at  the  time  when  the  plaintiff  did  it,  could  not  but 

disturb 
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1994.  distort  the  congregation;  md  the  law  will  presaiiie 
thatbe  intended  to  effect  that  which  was  the  neoessaiy 
consequepce  of  his  act. 


VkUlAMP 

OunoMSb 


Abbott  C.J.  It  appears  to  me^  that  the  Ijf. 
fM^Q*  cSf  merely  gave  to  the  comnum  law  cognizance 
of  an  offence  which  was  before  punishable  by  the  eode- 
s^stical  law;  in  order  to  be  within  that  statute,  the 
party  must  maliciously,  wilfully,  or  of  purpose^  molest 
the  person  celebrating  divine  service*  Had  the  notice 
been  read  by  the  plaintiff  whilst  any  part  of  the  service 
was  actually  going  on,  we  might  have  thought  that  he  had 
done  it  on  purpose  to  molest  the  minister;  but  the  act 
having  been  done  during  an  interval  when  no  part  of 
the  service  was  in  the  course  of  being  performed,  and 
the  party  apparently  supposing  that  he  had  a  right  to 
^ve  such  a  notice,  I  am  not  prepared  to  say  that  the 
1  Jf.  siat.2.  C.S.  warranted  his  detention,  in  order  that 
he  might  be  taken  before  a  justice  of  peace.  Neither 
does  the  case  come  within  the  toleration  act,  1  Wi^M. 
c.  18.  That  only  applies  where  the  thing  is  done  wil- 
fully, and  of  purpose  maliciously  to  disturb  the  oongre* 
gation  or  misuse  the  preacher.  The  detention  of  the 
plaintiff  after  the  time  when  the  service  ended,  was 
therefore  illegal,  and  we  ought  not  to  disturb  the  var* 
diet  which  has  been  fouud. 

Rule  refused. 


IN  ran  Firm  Ybae  of  GEOBOfi  IV. 


BouLTON  against  Crowtheb. 

T^HIS  was  an  action  against  the  defendant*  as  clerk  By  the  general 

to  the  trustees  for  putting  in  execution  an  act  of  par*  {hrmlrtew* 
liament,  the  56  G.3.  c.51.,  entitled  "  An  act  for  enlarging  ^^S^J^ 
the  term  and  powers  of  several  acts  so  far  as  relate  to  *?  difeit, 

^  »   ifaorten.  Alter, 

the  roads  from  Birmingham  through  Wednesbury  to  High  ^  improTe  the 

•^  V      coune  or  path 

BuUen**    The  declaration  charged  that  the  defendant  of  any  of  the 
wrongfully  and  injuriously  caused  to  be  banked  up|  their  manage- 
raised  and  elevated,  the  highway  adjoining  the  plaintiff'i^  Tot^borten,* 
pleasure  ground  and  premises,  to  a  height  and  level  S2roTe*Uie 
exceeding  the  previous  ancient  and  accustomed  height  ^"^  ^15**** 
and  level  of  the  highway,  aj)d  the  level  of  the  pleasure  «i>rough  or  over 

^         "^  *^  .    any  commons 

groiind  'find  premises,  and  thereby  obstructed  and  stop*  or  watte 

^  1  groundi,  or 

pcd  up  the  plaintiff's  entrances   fron)    the  highway  uncultiTated 
through  his  gates  into  his  pleasure-ground;  and  tliat  making catia- 
large  quantities  of  gravely  stones,  and  mud,  accumulated  same  "and 
in  the  highway  so  raised,  fell  into  theplainUff's  pleasure  ^~pf^2i*^ 
ground  and  injured  his  plantations.     Plea,  not  guilty.     |^***oJf°'J^^^^^ 
At  the  trial  before  Park  J.,  at  the  last  assises  for  »f **"ftct»on  to 

the  ownen 

the    county  of  Warwick^  it  appeared  that  the  road  thereof  and  per- 
sons interested 
mentioned  in  the  declaration,  adjoining  to  the  plain-  Uierdn  for  the 

tiff's  pleasure-ground,  had  been  lowered  in  one  part  tainedthereby : 

and  raised   in  another  by  the  order  of  the  trustees  der  this  cUiv^i 

of  the  roads;    so  that  the  entrance  gates  to  his  pre-  lSSS[l*SSed 

raises  situate  next  those  parts  of  the  road  could  not  •oj®'^*>«w» 

*  ana  raise  nol- 

be  used  by  persons  coming  to  his  premises  with  carts  ^°'"\,^*^» 

the  trustees  are 
neft  liable  to  an  idion  for  a  oouequenttal  iijuiy  Ivuldog  ftfim  an  act  which  they  are 
authorifffd  to  do. 

find 
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18?4«       and  other  carriages ;  and  that  part  of  the  materials  of 


BoUbTOlf 


the  road  had  fallen  into  the  plaintiff's  premises,  and 
t^tdMU  damaged  his  hedge  and  plantationsi  as  a11<^ged  in  the 
declaration.  Some  evidence  was  given  to  shew  that 
the  injury  to  the  plaintiff  accrued  partly  from  the  work 
having  been  done  carelessly  and  negligently;  but  it  was 
contended  by  the  plaintiff's  counsel,  that  the  plaintiff 
was  entitled  to  recover  whether  the  work  were  done 
carefully  or  not.  By  the  general  turnpike  act;  3  OA. 
C.I26.  5.83.,  <^  the  trustees  of  turnpike  roads  were 
authorised  to  make,  divert,  shorten,  vary,  alter,  and 
improve  the  course  or  ^ath  of  any  of  the  several  and 
respective  roads  under  their  care  and  management;  and 
to  divert,  shorten,  vary,  alter,  and  improve  the  course 
&r  path  of  any  of  the  said  several  roads  through  or 
over  any  commons  or  waste  grounds,  or  uncultivated 
lands,  without  making  satisfaction  for  the  name;  and 
through  or  over  any  private  lands^  tendering  and  making 
satisfaction  to  the  owners  thereof^  and  persons  mterested 
ther^n,  for  the  damage  that  they  shall  sustain  thereby/^ 
It  "viras  contended,  that  although  the  trustees  had  not 
taken  any  of  the  plaintiff  ^s  land,  yet  as  they  had  rendered 
it  of  less  value  to  htm  in  consequence  of  raising  the  road 
in  some  parts  and  lowering  it  in  others,  they  were  liable^ 
although  the  act  had  not  provided  a  compensation  fbr 
a  consequential  damage  accruing  to  a  party  in  a  case* 
where  no  pait  of  his  land  was  taken.  The  learned 
Judge,  however,  was  of  opinion  that  the  action  was  not 
ifaalntainable  if  the  trustees  used  proper  care  and  cautron, 
Hkid  did  nothing  oppressive  or  arbitrary;  and  ht  di- 
rected the  jury  to  find  for  the  plaintiff,  if  they  were 
of  opinion  that  the  trustees  acted  arbitrariljr,  oppres- 
sively, Of  carelessly ;  but  if ^ they  were  of  a'^ different 
*  opmion. 
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opinion,,  then  to  find  for  the  defendant     The  joiy       1^34^ 
having  found  a  verdict  for  the  defendant, 


Jeivis  now  moved  for  a  new  trial.  The  tnut^^ 
were  not  justified  in  doing  the  act  complfuoed  o^  earn 
to  cause  an  injury  to  the  plaintiff's  property.  The 
act  of  parliament  authorised  them  in  general  terms  to 
alter  and  improve  the  course  or  path  of  the  road« 
They  were  bound  to  do  that  in  such  a  manner  as 
not  to  injure  the  property  of  another.  This  is  dis« 
tinguishable  from  the  case  of  the  Plate  Glass  Com- 
jMiiiy  v.  Merediih  {a\  because  t]iere  the  act  of  parliament 
authorised  the  comnoussioners  to  pave  the  street,  an4  i^ 
appeared  that  it  could  not  have  been  done  by  any  odier 
means  than  those  pursued.  Assuming*  however,  that 
tibe  act  itself  was  lawful,  still  as  the  plaintiiF  has  sus« 
tained  a  consequential  damage  resulting  from  that  ae^ 
the  defendant  is  liable  in  this  action,  although  the 
trustees  were  acting  in  discharge  of  a  public  duty# 
Leader  v.  Moxm  {b)  is  an  authority  expressly  in  pdnt. 
And  in  Eoberts  y.  Bead  (c),  it  seems  to  have  been  a«-« 
sumed,  that  the  defendants  were  liable  for  a  €Qn99* 
quential  injury  resulting  from  an  act  done  by  them  jn 
their  character  of  surveyors  of  the  highway.  Her^  if 
the  road  had  been  diverted  through  the  lands  of  th^ 
plaintifF»  the  trustees  must,  under  the  act  of  parliament^ 
have  tendered  satisfaction,  not  only  for  the  land  takepy 
but  for  any  damage  resulting  from  the  road  passing, 
through  his  land.  But  there  is  no  provision  in  the  Ml 
of  parliament,  by  which  the  trustees  are  co.mp^^d  t<> 


(a)  AT.R.  7S4.  (0  9  WiU.  461.    l2  JUL  S24» 

(c)  16  Bait,  215.  (tf)  Suiton  r,  C^rke,  S  Tmmi.  34. 


GftonHrtfalhr 


eomp^isatt 


CjMWSHiB* 


70t  OASSlS  in  BA8TER  TEllM 

lBS4i  compefitate  fo#  u  dMiiige  done  to  the  Iftbdi  of  ttflotbe^ 
j^^l^j^^  where  the  road  ddei  tlot  pass  tbroagh  hiilnftds.  Ifi 
therefore^  this  actiont  is  not  maintainable^  the  pbuntiff 
has  sustained  an  injury  ftr  which  th«  faMr  ptmiie§  no 

JkmirtT  C.h  I  think  tli6  Question  left  to  the  Jhrf 
by  the  iMi'ned  Jodge  #as  the  most  ferourible  fer  the 
lilaiiitiff  that  by  lair  he  coold  faa^e  proponikled  and  left 
to  their  decision.  This  action  was  brooght  against  ^ 
derk  to  the  trastees  of  a  ttrmpike  road,  for  ah  act  whiA 
#tfs  done  by  them^  which,  in  some  respects,  turned  out 
to  be  ii^rious  io  the  propeirty  of  the  plaintiff.  The? 
cii»e^  therefore,  presents  two  questiohs.  First,  wh^hei' 
the  act  doM  by  the  trustees  i^M  ah  itct  #hreb,  by 
the30.4.  c.lfi6.,  they  were  authorised  to  do;  fthr  if 
they  were  hot  authorised  ix^  do  it,  then  ttOdoubtedl/ 
they  i^ottld  be  liable  to  an  action  for  any  ii^irrioos  toft- 
sequences  resulting  from  it;  but  if  they  were  authorised 
to  do  what  they  did,  then  it  raises  the  question,  ^rhetbct 
tn  action  can  bo  mabtained  agaimft  pertoit  wfao^  iiii 
the  executbn  of  a  public  trust,  and  for  the  pubH6  fai« 
neiit,  do  an  act  which  by  law  they  tnny  do,  but  i0rMd^ 
act  works  some  special  injury  to  li  particular  incRvldual. 
Thfe  first  question  is,  whether  the  act  done  was  ati  act 
which  the  trustees  had  an  authority  to  da  NoW 
that  depends  on  the  words  of  the  S  6.4.  r.l26.  «.83.  By 
that  leetion  the  trustees  Are  authorised,  <^  finonr  time 
to  time,  to  tnake,  divert,  shorten,  alter,  iknd  improve 
the  tourse  oi'  path  of  any  of  the  several  roads  undei^ 
their  ^re  and  management,  or  any  part  or  parts  there- 
of NoW,  before  this  act  of  parliament  passed,  the 
lowering  and  levelling  of  hills  had  become  one  of  the 

BBOSt 
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moflt  comimm  ttod  ordinary  modes  of  improving  tlilt       ldft4« 
course  or  path  of  the  public  roads;  and  when  the      ^^^^^ 
l^slature  gave  the  trustees,  in  general  words,  the  power        gfj^^^^* 
to  improve  the  course  or  path  of  the  public  roads,  it 
must  be  understood  as  giving  them  the  power  to  efiect 
that  improvement  by  the  usual  and  ordinary  mode,  tit* 
hy  raising  or  lowering  the  roads«    If,  then,  the  aet  of 
parliament  gives  an  atithority  in  terni^  to  the  trus- 
tees to  aher  and  improve  the  courde  of  the  path  of 
the  roads  which  are  tmder  their  <:are  and  managd^ 
m^t,  I  am  dearly  of  opinion  that  the  lowering  of^ 
hilis  in  a  pnblio  road  was  an  act  which  they  were  au- 
thorised to  do  under  the  terms,  <*  improve  and  alteir 
the  course  or  path  of  the  road."    Then,  if  th6  att  done 
be  an  act  which  they  wer6  authorised  to  do,  the  nestt 
^estiotl  is^  whether  any  individual  who  has  sustmned 
some  special  ii^ury  from  the  act  done^  can  maintain  an 
action  at  the  common  law.    That  hd  cannot,  is  expressly 
laid  down  by  Lord  KefUfon  and  BuUer  J.  ih  the  case  of 
the  Plate  GUui   Catnpany.     The  language  used  by 
Lord  Kenton  is  very  strong,  and  also  very  gtoerld. 
Ho  lays  it  down  ni  a  principle,  that  if  the  commis- 
sioners act  within  their  jurisdiction,  the  action  at  com- 
mon law  cannot  be  maintained,  so  that  if  the  Statute' 
does  not  giv6  the  individual  a  remedy,  he  is  without  any ; 
and  the  same  rule  is  laid  down  by  BuUer  J.    It  seems 
to  me,  that  that  case  is  a  distinct  authority  as  to  the 
second  point  now  raised.    The  act  of  parliament,  I 
think,  authorise  the  trustees  to  do  what  they  have 
done.      If,  in  doing  the  act,   they  acted  arbitrarily, 
carelessly,  or  oppressively,  the  law  in  my  opinion  haai 
provided  a  remedy.    Bat  the  fact  of  their  having  so 
acted  n  negative  by  the  ftiding  of  the  Jury.    I  am 

therefore 
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1824.       therefore  of  opimon,  that  the  defendant  was  not  liable 
to  this  action. 

Bayley  J.  J  am  of  the  same  opinion ;  and  I  think  it 
would  be  most  mischievous  if  any  doubt  could  be  en- . 
tertained  as  to  the  liability  of  the  trustees.  The  case 
of  Suiiat^  V.  Clarke  resembles  the  present  very  closely. 
There  the  defendants  had  a  public  trust  to  perform^ 
and  a  public  duty  cast  upon  them  by  act  of  parliament ; 
and  it  was  held,  that  they  having  acted  without  malice^ 
and  according  to  their  best  skill  and  diligence  in  the 
exercise  of  a  public  function  which  they  were  compelled 
to  execute,  although  they  had  done  an  act  whidi  oc« 
casioned  consequential  damage  to  a  subject,  were  not 
liable  for  such  damage.  It  seems  to  me,  that  the  learned 
Judge  in  his  address  to  the  jury  adhered  to  the  let- 
ter of  the  law  as  laid  down  by  L.  C.  J.  Gibbs  in  that 
case.  As  to  the  objection  that  the  learned  Judge  statied 
to  the  jury,  that  the  trustees  were  bound  to  do  what 
they  did,  I  am  of  opinion  that  if  they  found  that  a  ma- 
terial benefit  would  result  to  the  public  from  lowering 
a  hill  and  filling  up  a  vale ;  and  that  it  could  be  done 
without  any  material  injury  to  the  individuab  whase 
property  adjoined,  it  was  not  only  a  sound  exercise  of  the 
discretion  of  the  trustees  to  direct  the  alteration  to  be 
made,  but  that  it  was  their  bounden  duty  to  do  $o* 
There  can  be  no  doubt  that  the  trustees  would  have 
been  justified,  if,  in  the  exercise  of  their  discretion,  they 
had  thought  proper  to  stop  up  the  road  entirely,  unless 
it  could  be  shewn  that  it  had  been  originally  a  parish 
road,  of  which  there  was  no  proof.  In  Leader  v. 
Moxoii^  the  decision  proceeded  upon  the  ground,  tiuit  the 
commissioners  had  exceeded  their  authority  in  rai^ng 

the 
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tlie  pavement  so  as  to  obstruct  the  plaintiff's  windows,       1824. 
In  this  case  it  appears  to  me,  that  the  defendants  have       '** 
not  exceeded  their  authority ;  and  the  jury  having  found       agaifut 
that  they  did  not  act  arbitrarily,  wantonly,  or  oppres- 
sively, I  am  of  opinion,  that  being  public  officers  having 
a  public  duty  to  perform,   they  are  not  liable  for  a 
damage  resulting  to  an  individual  from  an  act  done  by 
them  in  the  discharge  of  that  public  duty. 

HoLUoVD  X  I  think  that  the  law  was  most  correctly 
■  laid  down  to  the  jury  by  the  learned  judge.  The  trus- 
tees had  a  public  duty  imposed  upon  them  by  an  act 
of  parliament.  The  act  complained  of  was  done  by 
them  in  the  execution  of  that  duty,  and  was  one  which 
they  had  a  competent  authority  to  do.  I  am  of  opinion, 
that  no  action  will  lie  for  what  they  have  done  in  the 
execution  of  that  public  duty,  unless  they  exceeded  the 
authority  entrusted  to  them,  or  abused  that  authority^ 
by  acting  arbitrarily,  wantonly,  or  oppressively,  in  the 
mode  of  carrying  it  into  execution.  It  would  be  absurd 
to  hold,  that  an  action  would  lie  against  them,  for  doing 
an  act  which  they  are  empowered  by  act  of  parliament 
to  do.  The  act  done  being  itself  lawful,  can  only  be- 
come unlawful  in  consequence  of  the  mode  in  which 
it  is  carried  into  execution;  and  here  the  jury  have, 
by  their  verdict,  negatived  the  fact  of  the  act  having 
been  done  carelessly,  wantonly,  or  oppressively. 

LirrrRDALE  J.  I  also  think  that  this  action  cannot 
be  maintained.  I  agree  that  a  private  individual  must 
so  use  his  own  land  as  not  to  injure  that  of  another,  but 
the  private  individual  acts  for  his  own  benefit,  and  he 
ought  not  to  obtain  a  benefit  at  the  expence  of  his  neigh- 
bour.   But  where  an  act  of  parliament  vests  a  power  in 

Vol.  II.  8  A  trustees 


710  CASES  IN  EASTER  TERM 

^^  **  trustees  or  commisBioners,  to  be  exercised  by  them,  not 
Bqvvron  for  their  own  benefit,  but  for  that  of  the  public,  and 
Cj^wt^ju  ff^^  ^<>  compensation  for  a  damage  resulting  from  an 
act  done  by  them  in  the  execution  of  that  power,  the  le- 
gislature must  be  taken  to  have  intended,  that  an  indi- 
vidual should  not  receive  any  compensation  for  the  loss 
resulting  to  him  firom  an  act  so  done  for  the  public  be- 
nefit The  plaintiff  may  have  sustained  a  minute  injury 
in  consequence  of  the  act  done,  but  it  does  not  there- 
fore follow  that  any  action  is  maintainable  against  the 
commissioners.  Suppose  the  act  of  parliament  had  au- 
thorised them  to  enter  upon  the  land  of  an  individual, 
and  they  had  entered  and  done  him  an  injury,  by  going 
over  the  land,  I  should  doubt  very  much  whether  any 
action  would  be  maintainable.  Trespass  would  not  be 
maintainable^  because  they  might  justify  under  the  act 
of  parliament,  and  therefore  the  act  of  entry  could  not 
be  questioned.  It  might  even  be  doubted,  if  the  act 
had  authorised  them  to  take  the  land,  whether  any 
action  would  lie  against  them  for  taking  it.  An  eject- 
ment would  not  lie^  because  the  act  authorised  them 
to  take  the  land.  If  any  action  would  be  maintain- 
able it  must  be  assumpsit,  founded  upon  ap  implied 
promise.  But  surely  the  law  would  not  imply  a  pro- 
mise in  them  to  pay  for  that  from  which  tliey  derived 
no  benefit,  and  which  the  legislature  authorised  them 
to  take.  Here,  however,  they  do  not  take  the  land; 
they  only  make  some  alterations  in  the  road,  from 
which  a  consequential  injury  arises  to  the  plaintiff.  The 
case  of  Leader  v.  Moxon  is  distinguishable  from  the 
present,  because  there  the  commissioners  had  exceeded 
their  authority;  and  in  the  Plate  Glass  Ccmpanj/  v. 
Mfiredithy  Lord  Ketyon  and  Buller  Js.  both  say  that 

where 
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where  the  act  of  parliament  does  not  provide  for  com-       1824. 
pehsation,  the  action  is  not  maintainable.     In  Sutton  v.      Bqvuxqk 
Clarke,  Lord  C^  J.  Gibbs  lays  it  down,  that  trustees  are    ci^^ 
Hot  liable.    In  Jones  v.  Bird  (a)  the  commissioners  were 
held  responsible  for  an  act  done  by  them  in  the  dis- 
charge of  their  duty,  but  it  was  expressly  found,  that 
ihey  had  acted  carelessly  and  negligently.     It  was  as- 
sumed, however,  that  if  they  had  acted  with  due  care,     ^ 
they  would  not  have  been  responsible.    Upon  the  gene- 
ral principles  of  law,  as  well  as  upon  the  authorities,  I 
am  of  opinion  that  this  action  is  not  maintainable. 

Rule  refused. 


(o)  ^B9m.^^.837. 


Davet  against  Rsntgn. 


/£r^^.      *,.        /ft^  -^•.     ^y^    ^/-r^^,    J 


TT  apppeared  by  the  affidavit  in  this  case,   that  the  By  the  ttatiito 
defendant  had  been  arrest^  and  held  to  bail,  upon  ^5,  ^o^s  areto 
an  affidavit  of  debt  for  151.  and  upwards,  for  goods  ^^^^,  * 
sold  and  delivered;  that  he  paid  into  court  the  sum  of '^y^^^^. 
el,  which  was  taken  out  by  the  plaintiff.    The  defend-  Held,  that  the 

'  .^  x-  statute  does  not 


iMit  was  a  baker,  and  had  purchased  flour  of  the  plaintiff,  extend  to 

where  the  de- 

On  the  14th  Miy,  1821,  the  accounts  between  them  fendant  pays 
were  settled,  and  the  balance  paid,  and  a  receipt  in  fhll  ooart  and  the 
given.     Subsequently,  the  plaintiff  supplied  the  defend- j^^^^^jnio^ 
ant  with  two  parcels  of  flour,  amounting  to  241.,  and  JJ^i*/^^ 
the  defendant  paid  18Z.  on  account  of  these.     On  ^*>^  ^^**JJfe^. 
morning  of  the  day  during  which  the  affidavit  of  debt  ^®"^"*  "j^, 
was  sworn,    the  defendant  being  entitled  to  deduct 
Ss.  Sd.,  for  part  of  the  flour  which  was  damaged,  ten- 
dered to  the  plaintiff  52.  145.  6d.    The  plaintiff  refused 
to  receive  this  sum^  and  the  defendant  afterward  paid 

3A  2  CL  , 
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1824.       6L  into  court    The  person  who  was  jpresent  when  the 
"  plamtiff  had  agreed  to  make  the  altowimce  of  5s.  6d* 

^lotiur       for  the  damaged  flour,  died  before  the  money  was  paid 
mto  court 


Hutchinson  now  moved  that  the  defendant  should  be 
allowed  his  costs,  under  the  stat  48G.S,  c.46.  5.S.,  the 
plaintiff  not  having  recovered  the  amount  of  the  sum 
for  which  the  defendant  had  been  arrested,  and  held  to 
special  bail,  and  there  having  been  no  probable  cause 
for  the  arrest  In  Romeroy  v.  AUfson  (a),  where  the 
plaintiff  had  taken  the  money  out  of  court,  this  court 
refused  the  rule,  on  the  ground,  that  there  was  no  vex- 
ation in  the  conduct  of  the  pliuntiff.  Here  the  affidavit 
clearly  shews,  that  there  was  no  probable  cause  for 
holding  the  defendant  to  bail.  In  LaidUm  v.  Cock- 
hum{b)  the  Court  of  Common  Keas  granted  a  rule^' 
under  similar  circumstances.  In  Butkr  v.  Braam  (c) 
the  defendant  having  paid  a  smaller  sum  of  money  into 
court  than  that  for  which  he  was  arrested,  and  the 
plaintiff  having  taken  it  out,  the  Court  of  Common 
Pleas,  discharged  a  rule  nisi  for  allowing  the  defendant 
his  costs ;  but  it  does  not  appear  that, in  that  case  there 
was  any  affidavit  to  shew  that  the  plaintiff  had  not  any 
probable  cause  for  arresting  for  the  larger  sum* 

ABBOTt  C.  J.  The  decisions  on  this  subject  are  con** 
tradictory ;  but  in  the  last  case  all  the  authorities  were 
before  the  Court  of  Common  Pleas,  and  that  Court  was 
of  opinion,  that  the  sense  of  the  word  ^^  recover"  did 
not  apply  to  the  case  of  money  taken  out  of  court  by 
the  plaintiff    It  is  very  desirable  to  lay  it  down  as  a 

(a)  13  Eutif  ^  (6)  2  Ji^.ftif.  7d.  (0  1  ^.  4  ^.  CO. 

general 
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general  rule^  that  where  money  is  paid  into  court  by  the       1834* 
defendant,  and  taken  out  by  the  plaintiff  in  an  early       — — 
stage  of  the  cause,  that  that  shall  not  be  considered-  as       ttg^^nd 
a  sum  recovered  by  the  plaintiii^  within  the  meaning 
of  the  statute.     The  fact  of  the  plaintiff's  taking  the 
money  out  of  court  is  hot  conclusive  against  his  right  to 
recover  a  larger  sum ;  he  may  have  been  induced  to  ac- 
cept the  smaller  sum,  to  save  the  expence  of  litigation. 
It' is  the  sum  accepted  by  the  plaintiff,  in  lieu  of  the  sum 
which  he  might  perhaps  have  recovered  if  be  had  pro- 
ceeded to  judgment.     We  are  all  of  opinion  that  the 
statute  does  not  apply  to  such  a  case. 

Rule  refused* 


The  King  against  The  Undertakers  of  the  AiEB  ^j^^nud^. 
and  Caldeb  Navigation.  ^ 

TJPON  an  appeal,  by  the  undertakers  of  the  Aire  Apoor-nua 

and  Ca/^/^  Navigation,  against  a  rate  or  assess-  upon  the  face 
ment  tnade  for  relief  of  the  poor  of  the  township  of  ^what^ST* 
CastUford,  in  the  West  Riding  of  the  county  of  York,  ^t'hS 
th^  sessions  confirmed  the  rate,  subject  to  the  opinion  5j^J2*dii^ 
of  this  Court,  upon  the  following  case.     On  the  rate  in  ^  ^7  the  rate, 
question  being  produced,  it  appeared,  that  the  property 
in  respect  of  which  the  defendants  were  rated  was  speci- 
fied ; ;  but  with  respect  to  all  the  other  individuals  charged 
thereby,  it  altogether  omitted  to  state  die  property  in 
respect  of  which  they  were  rated.     The  first  of  those  as- 
sessments was  as  follows : 

'  occupier,  rate,  assessment, 

Aditm  Joseph;        lA  85.  9d.\  2s.  lOd.^ 

and^  all  the  other  assessments  were  in  a  similar  form* 
3  A  S 
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1824.       It  was  objected,  that  it  should  have  appeared  by  the 

'"        rate,  in  respect  of  what  property  the  assessment  was 

againa       made,  and  that  objection  was  specifically  pointed  out  by 

en  of  the  Aiks  the  notice  of  appeal.    The  sessions  overruled  this  objec- 

NAvigaOon.     tion,  subject  to  the  opinion  of  this  Court    The  case  then 

set  out  the  discussion  which  took  place,  as  to  the  liability 

of  the  defendants  to  be  rated  in  respect  of  the  property 

for  which  they  were  charged ;  but  it  became  immaterial, 

as  the  Court  decided  the  case  upon  the  first  point. 

Blackburn  aiid  Blandj  in  support  of  the  order  of  ses- 
sions. The  rate  was  sufficiently  certain;  the  word 
<<  occupier"  over  the  name  of  the  party  rated,  shews 
that  he  was  charged  in  respect  of  real  property  ;  and  in 
charging  the  occupier,  the  very  words  of  the  4S  Eliz,  i:,2. 
have  been  followed.  That  statute  does  not  require  that 
the  description  of  property  should  appear  in  the  rate,  (a) 
The  form  adopted  in  this  case  is  the  one  given  in  Btarris 
Justice^  tit.  Poor  Rate  /  and  if  it  be  necessary  to  insert 
each  description  of  property,  it  will,  in  large  parishes, 
swell  the  rate  to  a  very  inconvenient  size. 

Abbott  C.  J.  The  objection  to  the  form  of  the  rate 
is  decisive.  If  any  person  wished  to  appeal,  on  the 
ground  that  another  was  under-rated,  how  could  he  tell 
in  respect  of  what  property  the  rate  was  imposed  ? 

Order  of  sessions  quashed. 

ScarleH  and  Alderson  were  to  have  argued  against  the 
rate. 

(a)  By  the  first  sectimi  of  that  tct  power  is  given  to  raiso  weekly  or 
otherwise  **  (by  tAiation  of  every  inhabitant»  parson,  vicar,  and  other,  and  of 
every  occupier  of  lands,  houses,  tithes  impropriate,  propriationa  of  tithes, 
coal-mines,  or  saleable  underwoods  in  the  said  parish,  in  such  competent 
sum  And  sums  of  money  as  they  shall  tliink  fit),'*  a  convenient  stock,  &c. 
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The  King  against  The  Inhabitants  of  Poles-    »Wwwrf<v» 

^^  May  12th. 

WORTH. 


UPON    appeal,  against  an   order  of  two  justices,  An  agreement 
was  made  be- 

whereby  Hamuih  Brindley  was  removed  from  the  iween  a,  and 
parish  of  Polesworih^  in  the  county  of  Warwick^  to  the  uuter  should 
parish  of  Saint  Peter^  in  the  parish  o(  Derbyy  in  the  J^^'i^"^ 
county  o(  Derby,  the  sessions  quashed  the  order,  subject  bid  work  to' 
to  the  opinion  of  the  court  on  the  following  case :  ^y^  ^^^ 

The  pauper  derived  her  settlement  from  her  &ther,  ^wk,  a.  waa 

not  to  be  paid* 
WUliam  Brindley^  who  being  legally  settled  in  the  parish  At  the  time 

.       •  ,  .  when  the  agree- 

ofSaifU  Peter's,  Derby,  in  December,  1784,  agreed  with  ment  was  made, 
one  William  Boolaws,  his  uncle,  then  resident  in  the  the  servant  that 
parish  of  Polesworth,  to  serve  him  for  three  years,  at  Is.  haT^wA  to 
per  day,  when  he  had  work  for  him  to] do;  and  when  ^i^""°*![^ 
he  had  not  work  for  him  he  was  not  to  be  paid ;  Soolaxs  pwticulariy 

durmg  the 

told  him  at  the  same  time  he  should  not  have  work  for  winter,  and 

that  when  he 
him  all  the  year  round,  particularly  in  the  winter,  and  had  not  work 

that  when  he  had  not  work  for  him  he  might  get  work  might  get  woik 

from  other  people.     After  making  the  agreement,  JVil'  ,^pie :  Held, 

Ham  Brindley  went  to  work  in  the  collieries,  until  the  ^J^JJhfr^* 

spring  of  the  year  1 785,  and  then  went  to  work  with  |^'  ^  ^^^ 

his  uncle,  accordinff  to  the  ai^reement,  and  remained  having  worked 

.  °  °  ^  ^      for  other  people 

with  him  about  nine  months,  when  his  uncle  told  him  during  the  win- 
ter season  when 
he  had  no  employment  for  him,  and  he  went  and  worked  his  master  had 

several  weeks  with  a  Mr.  Barrett,  of  Pooley  Hall,  as  a  having  at  other 

labouring  man,  and  after  that,  his  uncle  having  again  ?„  wTmirti 

work,  he  returned  to  him,  and  continued  to  work  for  ^°!^1^' 

him  about  nine  months  longer,  when  he  quitted  him  ^^^^J^* 

without  his  leave  and  went  to  Birmingham,  from  whence 

3A'h  he 
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J894«      he  never  returned  to  his  service.    He  never  received 
-  any  waires  from  his  uncle  when  he  did  no  work  for  him, 

Th«  KiKO  ^        o 

agpinst       and  never  accounted  with  him  for  any  irages  he  received 

Hie  Inhabit- 

Mitiof      from  other  people  wh^i  absent  from  his  service. 

POLISWOBCB. 

Reader^  in  support  of  the  order  of  sessions.  Tbis 
case  is  not  distinguishable  from  Bea  v.  Martham.  (a) 
There  the  pauper  agreed  to  serve  for  three  years,  at 
weekly  wages,  with  a  proviso,  that  if  he  were  prevented 
from  working  by  bad  weather,  illness,  or  want  of  em« 
ployment,  there  should  be  a  proportionable  deduction 
of  wages.  It  was  held,  that  he  gained  a  settlement  by 
serving  a  year  under  that  hiring. 

Goidbuni,  contra,  was  stopped  by  the  Court. 

Abbott  C.  J.  In  this  case  the  master  tells  the  pauper 
at  the  time  when  he  is  hired,  that  he  shall  not  have 
work  for  him  all  the  year  round,  particularly  in  the 
winter,  and  when  he  had  not  work  for  him,  he  might 
get  work  from  otiicr  people.  This  is  merely  a  hiring 
&r  so  much  of  the  year  as  the  master  has  work  for  hiui. 
He  has  the  control  over  the  servant  so  long  as  there  is 
work  for  him.  As  soon  as  there  is  no  work  the  servant 
ceases  to  be  under  the  control  of  the  master,  and  is  at 
Kberty  to  get  work  elsewhere.  We  are  all  of  opinion^ 
that  there  was  not  any  hiring  for  a  year. 
^  Order  of  sessions  quashed, 

{a)  lEa$i,259» 


IN  TBB  FnrrH  Ysar  of  GEORGE  IV. 


The  King  against  Samuel  Clark  Marsh,       weihui$day. 

^  May  IStlu 

'T'HIS  was  a  conviction  airainst  a  carrier,  for  having  l«  *»  infonn- 

±  ^  ^  alion  on  the 

game  in  his  possession.     The  conviction  stated,  SAnn.c.14. 
tliat  Edward  Howell,  of  Thetford,  St.  Peter's,  in  the  ^S^4n 
county  of  Norfolk,  came  before  A  B.  and  C  D.,  jus-  London,  for 
tices,  and  gave  them  to  understand  and  be  informed,  hiT^iS^^ 
that  within  three  months  last  past,  viz.  on  August  25th,  "^^^^^^^ 
1823,  Samuel  Clarke  Marsh,   of  the  city  of  Normdi,  *^«5«tthe 

^  J  ^  defendant  is 

being  a  common  carrier,  unlawfully  had  in  his  hands  »ot  \  pawn 
and  custody  and  possession  as  such  carrier,  divers,  to  gune,  nor  that 

he  had  the 

wit,  twenty-two  partridges  and  twenty-two  pheasants  game  in  his 
of  the  game  of  England  (such  partridges  and  phea-  Snoi^^. 
sants  not  having  been  sent  up  nor  delivered  or  en-  for^^lSiea*. 
trusted  to  the  said  S.  C.  Marsh,   as   such  carrier  as  ***'*  ''^  ^^^ 


aforesaid,  or  in  anywise  howsoever,  by  any  person  or  j^"^,*"  *f * 
persons,  in  any  manner  qualified  to  kill  game,)  con-  waggon  at  an 

.  intenncdiate 

trary  to  the  statute,  &c.  The  conviction  then  stated  place  hetween 
the  summons  of  the  defendant,  his  appearance,  and  that  London  :*Held. 
he  pleaded  not  guilty.  The  following  evidence^  given  guffide^^Sna 
by  two  witnesses  for  the  prosecution,  was  then  set  out;  ulat*thl'drf«d- 
tSat  defendant  was  a  common  carrier,  and  that  his  wag-  J?^,^!!!?Ji^ 
gon  stopped  in  the  parish  of  Elden,  in  the  county  of  o*^rrier.  The 
Stfffblk,  and  that  twenty-two  live  pheasants,  two  live  par-  defendant  was, 

that  his  book- 

tridges,  and  twenty  dead  ones,  were  in  the  waggon,  and  keeper  living  at 
in  the  possession  of  the  defendant,  as  such  common  not  know  of 
carrier.    The  conviction  then  set  out  the  evidence  of  "g  SwTput^Ui 

there.    Neither 

the  driver  of  the 

waggon  or  his  assistant  was  called  as  a  witness:    Held,  that  this  evidence  did  not  vary 

the  case^  and  that  the  defendant  was  properly  convicted  of  having  the  game  in  his  posses* 

sion  OS  carrier^ 

one 


ThcKxira 
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1684.  one  John  Cde^  a  witness  for  the  defendant,  who  stated, 
that  he  was  in  the  employment  of  the  defendant,  as 
book-keeper  on  the  day  in  question ;  that  his  master's 
waggon  stopped  that  day  at  Thetfordy  on  its  way  to 
London^  and  that  he,  Cale^  saw  the  waggon  at  about  six 
o'clock  in  the  evening ;  that  it  stopped  about  an  hour 
afterwards ;  that  he  saw  nothing  put  into  it,  except  a 
parcel,'  which  he  booked  (which  was  not  the  parcel  in 
question) ;  that  the  waggon  had  been  in  Thetford  some 
time  before  he  saw  it,  and  that  he  did  not  know  what 
might  have  been  put  into  it  before  he  saw  it ;  that  James 
Smith  was  the  driver  of  the  said  waggon,  who  was  ac- 
customed to  drive  it;  that  he  had  not  seen  him  since 
that  time;  that  one  Evans  was  with  the  said  Jbm^s 
Smith  as  helper ;  that  he  did  not  examine  the  waggon, 
nor  did  he  know  what  was  in  it ;  that  he  did  not  see 
any  jVorwiitrA  way-bill,  nor  was  he  accustomed  to  see  one^ 
unless  any  goods  were  left  at  Thetford;  that  the  said 
5.  C.  Marsh  lived  at  Norwich^  which  is  his  constant  resi- 
dence ;  that  he  never  saw  him  at  Thetford^  to  see  what 
was  put  into  his  said  waggon;  and  that  it  was  impossi- 
ble for  the  said  Si  C*  Marshy  if  his  waggotier  or  book- 
keeper put  any  thing  into  the  waggon  at  Thetford  or  on 
the  road,  to  know  of  it,  unless  he  was  informed  of  it ; 
that  the  waggon  came  into  Thetford  considerably  loaded, 
but  that  he,  John  Cde^  did  not  know  what  was  in  it; 
that  he  was  dismissed  from  his  master's  service  about  a 
week  after  the  25th  of  August^  on  account  of  the  game 
found  in  the  waggon  on  that  day,  and  he  had  not  been 
since  employed  by  the  said  S.  C.  Marsh  i  that  he  and 
his  &ther  bad  been  book-keepers  to  S>  C  Marshy  for 
forty  years  before.  The  conviction  then  staled,  thai, 
inasmuch  as  the  defendant  had  not  adduced  any  evi« 

denoe 


Maesii. 
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dence  of  the  said  pheasants  and  partridges  having  been  18S4. 
sent  as  aforesaid,  by  any  person  or  persons  qualified  to 
kill  game,  nor  any  evidence  that  the  defendant  was 
qualified,  by  the  laws  of  the  realm,  to  kill  or  destroy 
game,  or  to  have  the  said  pheasants  or  partridges  in 
his  possession  as  aforesaid ;  it  appeared  to  the  justices 
that  the  defendant  was  guilty  of  the  premises  charged 
upon  him  in  the  information,  and  that  they  therefore 
adjudged  him  guilty  of  the  ofience. 

Nolan  and  Chitiy  were  to  have  argued  in  support  of 
the  conviction,  but  the  Court  called  upon 

Scarlett^  contra,  who  contended,  that  the  information 
ought  to  have  negatived  the  qualification  of  the  de- 
fendant, and  also  to  have  averred  that  he  had  the  game 
in  his  possession  knowingly.  As  to  the  first  objection,  the 
uniform  course  of  the  preced^ts  of  convictions  against 
carriers,  is  to  negative  the  qualification.  Bex\.  Turner,  (a) 
It  is  consistent  with  this  information  that  the  carrier  in 
this  case  may  have  been  a  qualified  person,  and  may 
actually  have  sent  his  own  game  by  his  own  wag- 
gon; and  if  so,  he  clearly  would  not  have  committed 
on  offence  within  the  act.  \_Jbbott  C.  J.  Then  he  would 
not  have  had  the  game  in  his  possession  as  carrier.'] 
{Bayley  J.  The  effect  of  your  argument  is,  that  if  the 
carrier  be  qualified  to  kill  game,  he  may  carry  the 
game  of  any  person  whatever,  whereas  the  BAnne,  cA4. 
5.2.,  declares  ^*  that  any  carrier  having  game  in  his  pos- 
session  is  guilty  of  an  offence,  unless  it  be  sent  by  a 
qualified  person.'^]    The  information  ought  to  have  al« 

leged, 
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Thii'XjKa 


1824.  lq;^»  that  the  defendant  had  the  game  in  his  poneik 
sion  hnofmngfy.  The  fact  of  his  having  it  in  hit  pc»« 
session  without  knowledge,  cannot  be  an  offence.  Tliirdlyy 
the  evidence  does  not  shew  that  he  had  it  in  his  posses* 
sion  hncmngh/.  The  bare  fact  of  the  goods  having  been 
found  in  his  waggon  is  not  prima  facie  evidence  that  he 
knew  them  to  be  there^  and  the  knowledge  of  the  ser« 
vant  is  not  sufficient;  for  a  master  is  not  criminally 
responsible  for  the  acts  of  his  servant;  and  there  is  ho 
evidence  to  shew,  that  the  parcel  was  put  into  the  waggon 
at  Norwichj  where  the  defendant  resided;  and  if  it  were 
put  in  at  an  intermediate  .place^  it  is  impossible  that  he 
could  have  any  knowledge  of  it, 

Abbott  C.  J.  I  am  of  opinion  that  this  conviction 
ought  to  be  affirmed.  Two  objections  have  been  taken 
to  the  form  of  the  information.  The  £rst  is,  that  it 
does  not  native  the  qualification  of  the  defendant. 
The  second  is,  that  it  does  not  aver  that  the  defendant 
had  the  game  in  his  possession  humingly.  As  to  the 
first  objection,  I  am  of  opinion,  that  it  is  unnecessary  in 
an  information  against  a  carrier  to  negative  the  quali- 
fications of  the  defendant.  For  whether  he  be  qualified 
or  not,  if  he  has  the  game  in  his  posscssicm  in  the  course 
of  his  trade  and  business. as  carrier,  it  is  an  offence 
within  the  act.  If  that  were  not  so^  an  unqualified 
carrier  would  incur  the  penalty  by  carrying  the  game 
of  other  people  not  qualified^  and  a  qualified  carrier 
would  not,  although  each  were  doing  the  very  same  act. 
It  is  the  act  of  carrying  the  game  of  persons  not  quali- 
fied that  constitutes  tlie  offence. .  As  to  the  second  ob« 
jectipn,  I  am  of  opinion  that  it  is  not  necessary  that  the 
information  shoukl  allege  that  the  defendant  had  th^ 

game 
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gWMr  in  his  possession  kncmnghf.    The  BAfme^  c.\^.  sS.       1824. 
hiis  no  such  word.     It  merely  says,  <<  if  the  carrier  have 


TtMKufG 

any  pheasant  in  his  possession  he  shall  be  convicted.'*        <w«Mt 

Ma — 

If  it  were  necessary  to  aver  that  the  defendant  had 
actual  knowledge,  it  would  cast  on  the  prosecutor  a 
burden  of  proof  which  could  not  easily  be  satisfied,  par- 
ticularly as  the  carriers  themselves  usually  residing  in 
one  place,  cannot  have ,  any  actual  knowledge  of  that 
which  may  be  done  by  their  servants  in  the  course  of  a 
long  journey.  I  am  of  opinion  that  it  is  not  a  sufficient 
defence  for  a  carrier,  in  any  case  of  this  description,  to 
shew  that  he  did  not  know  that  the  particular  parcel  * 
contained  game,  although  it  might  be  a  good  defence 
to  shew  that  it  was  put  into  the  waggon  by  the  servant 
for  his  own  benefit,  and  contrary  to  the  orders  of,  and  in 
firaud  of  his  master.  As  to  the  evidence,  that  was  en- 
tirely for  the  consideration  of  the  justices,  but  I  think 
there  was  sufficient  evidence  to  justify  the  conviction. 
It  appeared  that  the  hampers  containing  the  game  were 
in  the  defendant's  possession,  in  his  waggon  employed  in 
his  business.  That  was,  therefore,  primfi  facie  evidence 
that  the  game  was  in  his  possession  as  carrier.  And  that 
was  not  rebutted  by  the  evidence  given  for  the  defend- 
ant. For  it  appears  merely  that  the  book-keeper  at 
Thetfordf  at  an  intermediate  place  between  Normich  and 
London^  did  not  know  of  any  game  having  been  put 
into  the  waggon  there.  The  Nanaoick  way  bill  was 
not  produced,  and  the  game  may  therefore  have  been 
put  into  the  waggon  at  Norasich  with  the  actual  know- 
ledge of  the  defendant.  Neither  the  waggoner  nor  his 
helper  was  called  as  a  witness.  The  evidence  for  the 
defendant  left  the  case,  therefore^  just  where  the  evi- 
dence for  the.ptoe^Ctttim  left  it.    That  bdng  so,  1  am 

of 
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1924«  of  opinion  that  there  was  evidence  that  the  defendant 

'  had  the  game  in  his  possession  as  carrier^  and  therefore^ 

mM  that  this  conviction  ought  to  be  affirmed. 


M^Vffi 


Baylet  X  The  general  rule  as  to  convictions  is  this. 
The  inibrmation  must  bring  the  case  within  the  clause 
imposing  the  penalty.  If  that  contamed  the  qualification^ 
the  hiformatien  ought  to  have  negatived  it  Now,  trying 
this  case  by  that  rule,  it  was  not  necessary  to  negative  the 
qualification  or  to  affirm  knowledge.  Hie  words  of  the 
clause  imposing  the  penalty  are  not,  If  any  unqualified 
carrier,  but  *'  if  any  carrier  shall  have  game  in  his 
possession^  such  carrier  (unless  the  game  be  sent  ex-< 
pressly  by  a  person  qualified  toUII  game)  shall  be  con* 
victed.''  Then  as  to  knowledge,  the  dause  itself  rays 
nothiiig  about  it.  If  that  bad  been  introduced,  evi- 
dence to  establish  knowledge  must  have  been  giyen 
on  the  part  of  the  prosecutor;  but  under  this  enact^ 
ment,  the  party  charged  must  shew  a  d^ee  of  ignor- 
ance sufficient  to  excuse  him.  Here  there  was  primd 
facie  evidence,  that  the  game  was  in  his  possession  as 
carrier.  Then  it  lay  on  the  defendant  to  rebut  that 
evidence^  and  in  considering  how  it  was  to  be  rebutted, 
we  should  consider  how  it  might  have  been  rebutted. 
The  evidence  fbr  the  defendant  was,  that  a  book-keeper 
living  at  Thet/brd^  an  intermediate  place  on  the  journey, 
did  not  know  of  the  parcel  having  been  put  into  the 
waggon.  It  might  either  have  been  put  in  with  the 
assent  of  the  carrier,  or  in  fraud  of  him  by  his  servants. 
The  way-bill  made  out  at  Normch  ought  to  have  been 
produced  to  shew  that  it  was  not  put  in  with  the  assent 
of  the  master,  or  some  evidence  should  have  been  given 
tashew  that  the  game  was  put  into  the  waggon  contrary 

to 
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to  the  order  of  the  defendant,  and  for  the  benefit  of  his        1824, 
servant;  and  no  such  evidence  having  been  given,  I 
diink  the  defendant  was  properly  convicted. 


LiTTLEDALE  J.  I  am  of  opinion,  that  it  is  not  ne- 
cessary in  an  information  against  a  carrier  for  having 
game  in  his  possession  to  negative  the  qualification  of 
the  defendant*  The  SAnnefCA^.  s.2.  creates  this  of- 
fence, and  it  does  not  except  the  case  of  a  carrier  who  is 
himself  qualified  to  kill  game.  The  clause  does  contain 
one  exception,  and  that  shews  that  it  was  not  intended 
that  any  other  exception  should  be  allowed.  I  think, 
therefore,  that  it  would  not  be  any  defence  to  a  charge 
against  a  person  for  having  game  in  his  possession  as  a  car- 
rier, to  shew  that  he  was  a  person  qualified  to  kill  game. 
If  he  conld  shew,  indeed,  that  it  was  his  own  game^  tha€ 
would  negative  the  fact  of  his  having  it  in  his  possession 
in  his  character  of  a  common  carrier.  The  fourth  section 
makes  it  an  ofience  for  persons  not  qualified  to  keep 
greyhounds,  &c  or  other  engines  to  kill  or  destroy  game, 
but  nothing  is  said  in  the  second  section  as  to  the  qua- 
lification. I  doubt  much  whether  it  would  be  any  de- 
fence upon  the  merits  that  the  defendant  himself  did  not 
know  that  the  particular  parcel  contained  gatne.  A 
master  in  some  cases  is  answerable  criminally  for  the 
act  of  his  servant,  when  the  act  is  done  by  the  servant 
for  the  benefit  of  the  master  and  in  the  course  of  his 
employment.  Thus  if  a  servant  in  the  course  of  his 
employment  sells  a  libel,  the  master  is  subject  to  an  in- 
dictment I  think  that,  in  this  case,  the  master  was 
properly  convicted.  The  game  was  found  in  his  wag- 
gon, employed  in  the  course  of  his  business  as  a  carrier. 
That  nuses  a  presumption  primA  facie,  that  he  knew  it 

was 
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1824*  was  there,  and  that  is  not  rebutted  by  the  evidence 
given  on  the  part  of  the  defendant.  Generally  speak- 
ing, it  is  sufficient  in  an  indictment  or  a  declaration 
founded  upon  a  statute,  to  pursue  the  words  of  the 
statute.  Thus  in  an  action  of  debt  for  using  a  gun 
with  intent  to  destroy  game^  it  is  sufficient  to  aver  ge- 
nerally that  the  defendant  is  not  a  qualified  person.  It 
has  been  held  necessary  indeed,  to  negative  in  in- 
formations the  particular  qualifications.  It  is  not  ne- 
cessary to  enquire  whether  that  rule  were  wisely  intro- 
duced or  not,  for  the  word  ktunmnghf  is  not  in  the  act 
at  all.  Therefore,  according  to  the  rule  above  laid 
down,  it  need  not  be  stated  in  the  information. 

For  these  reasons  I  am  of  opinion  the  conviction 
ought  to  be  affirmed. 

Conviction  affirmed. 


The  King  against  The  Inhabitants  of  NottXH- 

WEALD  BaSSETT. 


MojflB. 


A  widow,  be.  TLflLLICENT  REYNOLDS  widow,  and  her  six 
of  dower,  has  children,  were'  removed,  by  an  order  of  two  justices, 

temt  in  the  ^om  the  parish  of  Northweald  Bassett^  in  the  county  of 
the  is  dowsbie,  Essex^  to  the  parish  of  Magdalen  haver.  Upon  appeal, 
Jy^^iJJ^'  the  order  was  quashed,  subject  to  the  opinion  of  this 
g^J^^*  Court  upon  the  following  case : 

Richard  Beynoldst  the  pauper's  husband,  died  in  Maiff 
1822,  seised  of  a  fireehold  estate  liable  to  dower  in  Nortk'^ 
"weald  BaneiU    Dower  was  not  barred,  but  it  has  not; 
been  assigned,  nor  have  any  steps  been  taken  for  that 
purpose.    The  heir  at  law  has  been  firom  the  time  of  bis 

birth 
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birth  an  idiot,  and  at  BicharcTs  death  was  tw^niy-one       1824. 

years  of  age.    In  the  year  1820,  long  after  the  man*iiige     JT"^ 

of  Richard  and  MillicenU  the  estate  was  mort^aired  foe       <^inu 

'  ^^  Thclnhdjit- 

a  term  of  1000  years  by  Bichardj  to  secure  the  payment       ants  of 

of  100/.  The  mortgagee  received  from  the  tenant  the  Bamixt. 
full  half  year's  rent,  which  accrued  after  the  death  of 
Richard  at  Michaelmas  last,  out  of  which  he  paid  the 
sum  of  32.  to  the  pauper  M.,  and  took .  from  her  the 
following  receipt ;  "  The  7th  Decembet-f  1 822,  received  of 
the  heir  at  law  of  my  late  husband,  R.  Rynolds^  de- 
ceased, the  sum  of  S/.,  by  the  payment  of  Richard 
Hauchin^  (the  tenant,)  being  my  third  share,  as  his 
widow,  of  the  half  year's  rent  of  the  freehold  part  of  bis 
estate  at  Thorniwod  common,  in  Northweald  Bassett, 
due  Michaelmas  last."  JR.  iZ.  lived  in  Magdalen  Laoer^ 
and  after  his  death  the  pauper,  his  widow,  resided  in 
that  parish  for  some  months,  and  then  hired  and  lived 
in  a  cottage  in  Northweald  Bassett^  which  was  not  on 
the  husband's  estate.  Before  her  residence  of  forty  days 
had  been  completed  in  that  parish,  she  became  charge- 
able, and  was  removed. 

.Brodrici  and  Stephen  in  support  d  the  order  of 
sessions.  The  question  here  is,  whether  the  magistrates 
had  power  to  remove  the  pauper,  not  whether. her  mi* 
dence  in  Nortkmeald  Bassett  was  such  as  would  confer  a 
settlement.  For  it  does  not  necessarily  follow,  that  a 
person  is  removeable  if  the  residence  will  not  confer  a 
settlement,  Rex  v.  Leeds,  (a)  The  statute  l9SciSCar.2. 
r.L2.  gives  the  power  of  removal,  and  the  <)uestion  will 
be,  whether  the  pauper  in  this  case  had  such  an  interest 

(o)  2-8j/M47. 
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1824r«       in  the  land  as  to  except  her  oiit  of  the  operation  of  that 

I^Txaci      *^^*  ^  person  purchasing  land  in  any  parish  for  less  than 

TiM^^iu    ^^'*  would  not  thereby  gain  a  settlement,  but  would  be 

•nis  of  irremoveable  if  he  chose  to  reside  in  that  parish.  It  may 
Bavuxx.  therefore  be  admitted,  that  in  this  case  the  widow  had  no 
legal  estate,  dower  not  having  been  assigned,  nor  could 
her  residence  in  NorihweaJd  Bassett  be  deemed  her  qua« 
rantine^  because  it  did  not  immediately  follow  the  death 
of  her  husband ;  the  case,  therefore,  is  not  decided  hyRex 
V.  Painsmci  {«),  or  Rex  w  Long  Witienham.  (&)  It  comes, 
however,  within  the  principle  of  Rex  v.  Horsley{c)^ 
where  it  was  held  that  the  sole  next  of  kin  had  such 
an  equitable  interest  in  a  leasehold  estate,  that  she 
gained  a  settlement  by  residing  forty  days  in  the  parish 
after  the  intestate's  death,  although  before  administra- 
lion  granted  to  hen  So  here  the  widow  had  the  ex- 
clusive right  to  have  dower  assigned  to  her,  and  might 
liave  obtained  the  legal  estate  by  writ  of  dower,  or  by  an 
application  to  the  Court  of  Chancery.  Rex  v.  Paint' 
wick  may  be  cited  as  an  authority,  that  a  mere  right  of 
dower  will  not  be  sufficient,  but  it  is  important  to  en- 
quire how  the  law  stood  at  the  time  when  that  case  was 
decid^.  Lord  Mansfield  says,  **  The  mere  right  of 
dower  has  been  likened  to  the  case  of  a  next  of  kin 
who  cannot  acquire  a  settlement  before  administration 
granted."  But  it  having  been  decided  in  Rex  v.  Hordey^ 
that  a  sole  next  of  kin  is  irremoveable  before  admmi- 
stration,  if  the  cases  are  to  be  likened  to  each  other,  it 
follows  that  a  widow  is  irremoveable  before  dower  as- 
signed. [Abboit  C.  X  The  widow  would  be  a  trespasser 
If  she  entered  on  the  land  before  the  assignment  of 

(a)  Burr.  S.  C.  7B9,  (6)  S  SoU.  S91.  (r)  8  JSati,  40S. 

dowenj 
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dower.]     The  title  of  the  widow  to  dower  is  consum-       18£i. 
mate  on  the  death  of  her  husband,  the  assignment  is  a     _.    ^ 
mere  form.    And,  although  the  right  of  entry  is  sus-  -- '^*?*?^ 
pended  until  the  assignment  has  beeiLLmade,  that  is       ants  of 
merely  for  convcmence,  and  not  because  tpere  is  an  ad-     BAsssiT, 
verse  right,  as  where  an  estate  tail  is  discontinued* 
Secondly,  the  pauper  was  in  the  actual  receipt  of  a  part 
of  the  rent,  which  was  paid  to  her  as  dower^  that  is 
equivalent  to  an  "assignment     The  want  of  a  formal 
assignment  of  dower  is  nothing  in  equity,  Duke  of  Hon 
miUon  v.  Mohun.  (a)    [Abbott  C.  J.     The  payment  in 
this  case  was  made  by  the  mortgagee^  who  had  not 
power  to  bind  the  heir.] 

Marryat,  (with  whom  were  Jesscpp  and  Knoaf^)  contr^ 
Until  the  assignment  of  dower,  the  widow  had  no  such 
interest  as  could  give  her  a  settlement  or  make  her  ir- 
removeable.  It  may  be  admitted  that  a  person  may  be 
irremoveable,  although  not  in  a  situation  to  gain  a  settle* 
ment  by  residence,  but  that  must  be,  because  he  cannot 
be  taken  away  from  his  own.  All  the  decisions  upon 
questions  of  settlement  by  estate  have  turned  upon  the 
pauper's  right  of  possession.  In  Bex  v.  Horsletf^  the 
pauper  had  the  sole  right  of  possession,  no  adverse  in- 
terest could  be  obtained  without  her  consent  Here, 
the  title  to  the  freehold  was  in  the  heir,  he  might  have 
taken  possession,  and  no  person  could  dispute  his  right. 
The  widow,  indeed,  had  a  right  to  a  portion  for  dower, 
but  there  is  a  great  difference  between  a  right  to  some- 
thing in  possession,  and  a  right  to  have  something  as- 
signed.    (He  was  then  stopped  by  the  Court) 

(a)  1  p.  r.  122. 

SB  2  Abbott 
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18S4.  Abbott  C.  J.     The  case  of  Bex  v.  PainsoncJc  was 

stronger  in  favor  of  the  settlement  claimed  than  the 
present  case ;  for  there  the  jpauper  had  actually  resided 


theKivo 
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tfiat 


The  Inhabit- 

ftDts  of       Upon  the  property;  out  of  which  the  cl^m  to  a  settle- 
ikMOTt.      toxxii  arose.    I  think  it  is  oiir  safest  course  to  abide  by 

that  decision.  '  If  we  consider  the  nature  of  the  wido' 
^  right  to  dower  before  assignment,  it  will  be  seen 

she  had  not  any  right  either  legal  or  equitable  to  the 
land.  Her  legal  right  was  to  have  dower  assigned,  her 
equitable  right  to  have  an  account  of  the  rents  and 
profits.  But  in  Bex  v.  Berkmell  {a%  a  right  of  that 
nature  was  held  insufficient  to  confer  a  settlement. 
Upon  the  authority  of  those  two  cases,  but  particularly 
the  former,  that  being  a  case  of  dower,  I  am  of  opinion 
that  the  widow  of  Bichard  Beynolds  had  not  any  right  to 
reside  inUhe  parish  of  Northweald  Basseity  and  that  the 
order  of  sessions  must  be  quashed. 

Order  of  sessions  quashed. 
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Morgan  against  Falmeb.  jj^' 


Jn  iMuiHiwit 
for  money  bad 


A  SSUMPSIT  to  recover  a  sum  of  4s.  paid  by  the 

plaintiff,  who  is  a  publican  in  the  borough  of  Great  *^  ncdVeH^it 

was  proved 

Yarmouik,  to  the  defendant  as  mayor  of  that  borough,  that  Tamouth 
and  claimed  by  the  defendant  as  having  become  due  to  bonmgh  fiom 


him  on  granting  to  the  plaintiff  his  annual  licence  as  a  rial*  and  that 
publican*  At  the  trial  before  Garram  B.,  at  the  Norfolk  of  QuwlSw* 
Lent  assizes,  J82S,  a  verdict  was  found  for  the  plaintiff  rf  aS^^^ 
subject  to  the  opinion  of  this  Court  on  the  following  J^^JT^^^?^ 
cfise.     In  the  month   of  September^  1822,  a  meeting  vwiouachartwi 

had  confinned 

was  duly  held  by  the  defendant,  (who,  in  his  charao-  to  them  all  the 
ter  of  mayor,  was  then  one  of  the  justices  of  the  peace  cdwd  by  \ 


in  and  for  the  borough,)  and  by  another  justice  of  the  i^%,  c7.,  aU 
peace  in  and  for  the  borough,  for  the  purpose  of  renew-»  tfaTboSffl'wOT 


ing  the  annual  licences  of  the  publicans  in  the  borough.  J^i^^^^^^^' 
The  plaintiff  attended  at  that  meeting  in  order   to  2k*^®'^7^^ 
obtain  a  renewal  of  his  licence^  and  the  clerk  to  the  corporation 

•faould  be 

justices,  who  is  also  town  clerk,  and  clerk  of  the  peace  chansed,  which 
for  the  borough,  on  granting  to  the  plaintiff  his  licence^  charter  in  the 
demanded  a  sum  of  125.  6d,  which  the  plaintiff  accord*  Atam^^' 
ingly  paid.    The  clerk  then  paid  over  to  the  defendant  ft^^^'^j^*^ 
a  sum  of  45.,  part  of  the  sum  of  i2s.  6d.  which  he  had  ^"^^M^*** 

'  ^  TMyotf  (he 

being  by  virtue 
of  his  office  a  justice  of  peace^)  and  another  justice,  for  granting  and  renewmg  the 
licences  of  publicans,  the  pUintiff  applied  to  have  his  licence  renewet^  and  upon  haiuig  it 
done,  was  required  to  pay,  amongst  other  fees,  the  sum  of  4i,  to.  the  mayor,  which  was 
proved  to  have  been  regularly  paid  for  a  period  of  sixty-five  yean :  Held;  fini^  that  the 
defendant  was  not  entiUed  to  take  any  such  fee ;  for  the  payment  for  socty-five  years  did 
not  raise  a  presumption  that  it  had  been  immemociaUy  paid  to  the  bBtlifis.0r  mayor  of  For- 
mouihf  inasmuch  as  licences  were  not  granted  until  tho  reign  of  ^d  9. ,  ai^d  the  defendant^ 
as  justice  of  peace,  was  not  entitled  to  any  lee  for  granting  the  litf^ticek' '  >  Secondly,  that 
the  ddfendant  was  not  entitled  under  the  24  G.  3.  c.44.  to  notice  of  the  actu>n  about  to  be 
brought  agfdnst  him,  for  that  the  fee  could  not  have  becii  talteli  hy  tntn  as  a  justice, 
colore  offldL  Thirdly,  that  the  payment  was  not  voluiitm  ^.ai  lo  prad^  the  plaint^ 
from  recovering  the  money  in  this  action* 

9  B  S  reoeiv^i 
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18S4«  received,  on  the  account  and  by  the  authority  of  the 
defendant  as  mayor;  he  also  paid  over  a  sum  of 25., 
other  part  of  the  said  125.  6d.j  to  the  seijeant  at  mace^ 
and  retained  the  sum  of  45.  6d.  as  clerk  of  the  justices, 
and  2$.^  the  residue  thereof,  to  his  own  use  as  derk  of 
the  peace.  Great  Yarmouth  is  an  ancient  and  imme- 
morial borough.  Until  the  reign  of  Queen  Armc  the 
chief  officers  of  the  corporation  were  two  baififfi. 
Various  charters,  from  the  reign  of  King  John  to  that 
of  Queen  Anne^  granted  to  the  bailifl^  all  anciait  and 
usual  perquisites,  fines,  emoluments,  and  profits,  which 
they  had  before  by  pretext  of  any  incorporation,  or  by 
reason  or  pretence  of  any  prescription,  use,  or  custom 
held,  enjoyed,  or  used.  By  stat.  1  AnnCi  st.2.  c.7.  it  was 
enacted,  **  that  when  the  style  of  the  corporation  should 
be  changed  firom  that  of  bailifis,  aldermen,  burgesses, 
and  commonalty,  to  that  of  mayor,  aldermen,  burgesses, 
and  commonalty ;  the  mayor  and  his  successors  should 
have  and  enjoy  all  the  same  fees,  perquisites,  privileges, 
and  jurisdictions,  as  the  bailifis  had  before  lawfully  and 
rightfully  claimed  and  demanded.''  By  a  charter  in  the 
year  following,  the  style  of  the  corporation  was  changed, 
Audit  was  thereby  provided,  that  the  first  mayor  there- 
in named  and  his  successors  should  have  and  enjoy 
tlie  same  powers,  privileges,  fees,  perquisites,  and  profits, 
as  the  bailiiS  in  any  manner  had  before  held  and  en- 
joyed, within  the  liberties  and  precincts  of  the  said 
borough.  No  entries  were  made  of  the  sums  paid  for 
licences  in  the  books  of  the  corporation,  but  as  far  back 

:  as  living  memory  wentj  that  is  to  say,  from  1765  up  to 
tWiiiue  of  briogiijig  this  action,  the  same  sum  oiAs*  had 

^^^^  ^^^^JS^'i  ref?j?ivQ^  by  tl»  mayor  for   the  time 
•ii...:.i:  0,.^  -i^l^t^tA^^r^c^iir  lgV?f|^3^-^ublfc^^^^  ^f.Mfience,  as  his 

tj'jvljooi  L  'd'c  usual 
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usual  and  accustomed  fee  for  granting  it.    No  notice  of       1824. 
the  action  was  given  previously  to  its  commencement.        ' 
The  questions  for  the  opinion  of  the  Court  were,  first,      jagainsi 
whether  the  plaintiff  was  bound  to  give  notice  of  the 
action  previously  to  bringing  the  same ;  second,  whether 
the  defendant  was  entitled  to  receive  the  said  sum  of  45. ; 
third,  whether  the  pIainti£P,  having  paid  the  said  sum 
of  45.  in  the  manner  above  stated,  was  entitled  to  re- 
cover it  back   in    this   action.      The  case  w^as  now 
argued  by 

Eolfe  for  the  plaintiff.  The  defendant  was  not  en- 
titled to  claim  the  money  in  dispute,  and  the  plaintiff 
may  recover  it  back  in  this  form  of  action,  without  giving 
notice  under  the  24  G.2.  cA4.  The  licensing  of  public 
houses  arose  out  of  the  5ii6Ed.6.  c.25.,  and  neither  that 
or  any  subsequent  statute  on  the  subject  authorises  the 
taking  such  a  fee  as  was  demanded  by  this  nlefendant. 
If  it  be  legal,  the  legality  must  depend  upon  something 
not  found  in  any  statute.  It  is  ceitainly  found  that  the 
borough  of  Yarmouth  is  a  borough  by  prescription,  and 
that  a  charter  was  granted  in  the  2  Anne ;  but  that  only 
leaves  the  matter  in  the  same  situation  as  before,  giving 
no  other  fees  to  the  mayor  than  those  which  were  before 
lawfully  payable  to  the  bailiflS.  It  roust  be  contended 
on  the  other  side,  that  before  the  introduction  of  sta- 
tutable licensing,  this  fee  might  have  been  claimed  for 
some  customary  licensing  in  this  borough.  (He  was 
then  stopped  by  the  Court  as  to  that  point.)  Then  as 
to  the  notice,  the  24G.2.  c.44.  docs  not  extend  to  an 
action  for  money  had  and  received,  as  appears  by  Um^ 
phelhy  v.  M^  Clean  (a),  which  was  an   action  against 

(a)  IB.^A,A2, 
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1884.  collectors  of  taxes,  to  recover  the  amount  of  excessive 
■"■"^  charges  made  by  them.  The  43  G.3.  c.99.  requires 
agamtt"  notice  to  be  given  before  any  action  is  brought  for  any 
thing  done  in  pursuance  of  that  act ;  and  Lord  EUen^ 
borough  held,  that  it  only  applied  to  an  act  done^  and 
not  to  such  an  action  as  was  then  before  the  Court.  As 
to  the  third  point,  whether  the  money  may  be  recovered 
in  this  action,  it  may  perhaps  be  argued  that  it  cannot, 
on  the  ground  that  the  payment  was  voluntary.  But 
that  principle  does  not  apply  here,  for  the  parties  were 
not  upon  equal  terms,  the  publican  was  under  a  species 
of  duress,  Astley  v.  Reynolds  {a\  Det»  v.  Parsons  {b)^ 

Daoer^  contra.  If  it  be  equivocal  whether  the  money 
was  paid  to  the  defendant  in  his  character  of  justice  or 
not,  he  was  entitled  to  a'  month's  notice  before  the 
action  was  commenced  against  him,  Briggs  v.  Evefyn.  (c) 
Oreenmn/  v.  Hurd{d)j  determined  on  the  23G.S.  ^.70. 
\  S.80.,  may  also  be  considered  as  an  authority  on  this 

point.  [Bayley  J.  It  was  clear  there  that  the  defendant 
had  received  the  money  on  a  supposition,  that  he  was 
entitled  to  receive  it  in  the  discharge  of  his  duty  as  ^n 
excise  officer,  for  he  had  paid  it  over  to  his  superior^ 
The  words  of  the  24  G.2.  c.44.  are  very  large,  and  ap« 
ply  to  every  thing  done  in  execution  of  the  office  of  a 
magistrate.  [Holroyd  J.  The  thing  here  done  in  exe« 
cution  of  the  office^  was  the  granting  of  the  licence,  not 
the  taking  of  the  fee.]  Then  this  may  be  considered  as 
an  immemorial  fee  payable  upon  a  good  consideration, 
viz.  the  trouble  of  making  out  the  licence.    Proof  of  the 


(a)  2  Sir.  915.  (6)  2JB.^A.  56^. 

(0  2H.»1H.  .  O')  ^T.M.565. 
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existence  of  an  usage  for  a  mach  shorter  period  than  1824. 
sixty-five  years,  the  time  spoken  to  in  this  case,  has 
been  held  sufScient  to  establish  an  immemorial  usage, 
Bex  V.  Jolfffe.  (a)  It  appears  that  alehouses  existed 
long  before  the  time  otEdS.^  from  the  statute  first  re- 
quiring that  they  should  be  licensed.  There  may,  there- 
fore, have  been  some  form  of  permission  to  keep  an  ale- 
house granted  in  this  borough  before  that  time,  and  a 
fee  may  have  been  lawfully  taken  for  it.  Now  all  fees, 
before  payable,  were  confirmed  by  the  stat  IJnne,  and 
the  charter  2  Anne.  Thirdly,  the  payment  was  made 
by  the  plaintiff  voluntarily  with  a  full  knowledge  of  all 
the  circumstances,  he  cannot,  therefore,  now  recover  it 
back,  Knibbs  v.  HaU{b\  Bilbie  v.  lAmley{c\  Brisbane 
V.  Dacres.  {d) 

Abbott  C.  J.  I  am  of  opinion  that  the  plaintiff  is 
entitled  to  recover  in  this  action.  The  first  and  main 
question  is,  whether  the  defendant  had  any  1^1  au- 
thority to  demand  the  money  in  dispute.  It  has  been 
conceded,  that  it  must  be  due  to  him  as  mayor,  inde- 
pendently of  his  character  of  justice  of  peace.  And, 
indeed,  it  could  not  be  put  on  any  other  ground,  for  the 
money  is  claimed  as  an  immemorial  payment,  and  the 
interference  of  justices  of  peace  in  granting  licences 
clearly  arose  since  the  time  of  legal  memory.  It  is  found 
that  the  payment  was  claimed  for  granting  a  licence 
and  that  it  has  been  taken  for  a  long  period  of  time. 
We  cannot,  however,  thence  presume  that  the  ma}t>r 
was  entitled  to  the  payment  by  any  immemorial  usi^, 

(a)  SB.  j'C.54.  (0  1£^84. 

(e)  8  Satft  4^9.  {d)  3  Taunt.  149. 

because 
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1 834.       because  we  know  tbat  licences  to  open  public  houses 
^  were  not  granted   until  long  after  the  time  of  legal 

agfiinM  memory.  At  common  law  any  person  might,  if  he 
pleased,  open  a  house  for  the  entertainment  of  travellers 
and  others.  It  is  unnecessary  for  us  to  consider,  whether 
a  custom  existing  in  any  particular  place  restrictive  of 
the  privileges  conferred  by  the  common  law  would  be 
legal  or  not;  for  no  such  custom  is  shewn  in  this  case; 
and  if  any  power  had  been  vested  in  this  corporation 
to  grant  licences  before  the  5&6£d.6.,  I  should  have 
expected  to  find  some  evidence  of  such  a  privily.  I 
studiously  avoid  giving  any  opinion  whether  such  a 
custom,  if  proved  to  exist,  would  or  would  not  be  good 
in  law.  This,  however,  should  be  remembered,  that 
a  custom  to  narrow  the  privilege  of  the  subject  must  be 
established  by  clear  evidence.  As  to  the  second  point, 
whether  the  defendant  was  entitled  to  notice  of  action ; 
if  it  be  conceded  that  the  money  was  taken  by  him  in 
his  character  of  mayor,  independent  of  that  of  a  justice 
of  peace,  then  the  24G.2.  c.44.  does  not  apply.  If  it 
was  taken  in  the  character  of  justice,  or  if  it  were  equi- 
vocal in  which  capacity  the  claim  was  made,  then  ac- 
cording to  the  case  of  Briggs  v.  Evelyn^  if  the  act  were 
done  colore  ofiicii,  notice  of  action  must  have  been  given. 
But  the  object  of  that  statute  was  to  protect  justices 
accidentally  committing  an  error  in  the  discharge  of 
their  official  duties,  and  not  where  the  thing  is  done 
for  their  own  personal  benefit.  This  money  was  taken 
for  the  latter  purpose,  and  that  removes  all  doubt  as  to 
the  necessity  of  notice.  Then  as  to  the  last  point  It 
has  been  well  argued  that  the  payment  having  been 
voluntary,  it  cannot  be  recovered  back  in  an  action  for 
money  had  and  received.  I  agree  that  such  a  conse- 
quence 
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quenoe  would  have  followed  had  the  parties  been  on  1824. 
equal  terms.  But  if  one  party  has  the  power  of  saying 
to  the  other,  **  that  which  you  require  shall  not  be  done 
except  upon  the  conditions  which  I  choose  to  impose," 
no  person  can  contend  that  they  stand  upon  any  thing 
like  an  equal  footing.  Such  was,  the  situation  of  the 
parties  to  this  action.  The  case  is  therefore  very  dtt 
ferent  from  Brisbane  v.  DacreSf  and  our  judgment  must 
be  in  favor  of  the  plaintiffi 

Bayley  J.  I  am  of  opinion,  that  the  defendant  was 
not  entitled  to  any  fee  for  granting  a  licence  to  the 
plaintiff;  that  the  latter  is  entitled  to  recover  it  back  in 
an  action  for  money  had  and  received,  and  that  the  de- 
fendant was  not  entitled  to  a  month's  notice  of  that 
action  before  it  was  commenced.  The  defendant  must 
have  taken  the  fee  as  mayor,  he  had  no  pretence  for 
claiming  it  as  a  justice  of  peace.  If  it  had  been  found 
by  the  jury  that^^  by  immemorial  custom,  no  person 
could  carry  on  trade  in  the  borough  of  Yarmouth  with- 
out a  licence  from  the  corporation,  even  supposing  such 
a  custom  to  be  good,  the  money  would  have  been  re- 
ceived for  the  use  of  the  corporation.  There  is  not, 
however,  any  thing  to  shew  the  existence  of  such  a  cus- 
tom, and  the  money  was  received  for  the  individual 
benefit  of  the  defendant  as  mayor.  As  a  justice  he  had 
a  public  duty  to  perform,  and  had  no  right  to  any  re- 
muneration for  it.  Then,  as  to  the  question  whether 
the  money  can  be  recovered  in  this  action ;  if  it  had 
been  a  free  and  voluntary  payment,  there  might  be  some 
difficulty ;  but  I  entirely  agree  with  the  observations  of 
my  Lord  Chief  Justice,  which  shew,  that  the  payment 
was  by  no  means  voluntary.     There  is  also  another 

ground 
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1824*  grottod  upon  wbidi  it  might  be  p«t,  viz.  that  M  th«  d^^ 
fendant  bad  a  discretion  to  exereise  in  grantmg  or 
refosiiig  licences,  it  would  be'  against  public  policy  to 
allow  him  to  receive  fees,  by  whidi  be  might  be  bittBsed 
in  the  exercise  of  that  discretion ;  and  if  so,  the  ob- 
jeetion  that  this  was  a  free  and  voluntary  payment  is 
inapplicable*  As  to  the  notice^  I  am  of  opinion,  that 
as  mayor  the  defendant  was  not  entided  to  it.  The 
statute  does  not  apply,  unless  the  act  were  done  by  hmi' 
as  a  justice;  but  in  the  latter  capacity  he  had  no  pre- 
tence for  claiming  any  thing,  .  It  is,  thcrcfote,  impossi- 
sible  to  say  that  the  mon^  was  taken  colore  oMcii*  The 
caseof  j&tvfig  V.  fVikon{a)  puts  the  <iuestion  upon  the 
rigbt  principle  There,  an  excise  officer  bad  impropetty 
made  a  seizure  of  certain  goods,  and  refused  to  restore 
them  until  the  plaintiff  paid  him  a  sum  of  money ;  tfnd 
it  was  held,  that  that  money  might  be  uncovered  in  an 
action  for  money  had  and  received,  and  that  it  was  not 
necessary  to  give  notice  of  the  action,  under  the  SISO.S. 
cr.70.  «.dO.  For  these  reasons,  I  think  that  the  plaintiC 
must  have  the  judgment  of  the  Court* 

HoLBOTD  J»  By  the  common  law,  a  licence  to  seH 
atewus  not  necessary^  and  I  tbink  that  there  is  not  any 
evidence  of  an  immemorial  usage  or  custom  in  Uib  bo*-' 
rough,  from  which  we  can  infer  that  such  licences  were  . 
granted  tberev  Without  such  a  custom,  the  only  ground 
upon  which  licences  asv  granted,  >]s  .the  BkSEiLG.  {:.25» 
But  DttUia*  that  or  any  other  sMute^authoiriseslhe  re^ 
ceipt  of  money  by  the  pecson  in  whose  discretioh  the 
grattting  of^iicb  licences  is  placed  ^  Whether  a  enstMi 

1      '       .        ^      .,  .  ,...'....;.■. 

-:\       ^..  ,   ..,.    .      ,,  ;   (a)  4  2V  iJ.  485..,     ,.«    ^  ..  .  ...  ,.       , 

to 
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to  isk^  money  for  tHe«acerciseof  such  a  cBscretlon  vmudd  1924, 
b|e  goodin  lawy  is,  I  think,  very  doubtful,  for  th«  reasons  '■'■*"■* 
given  lyr  my  Brother  Bayhof.  In  this  case  the  licence  is  i^abut 
stated  to  have  been  granted  by  the  defendant,  the  mayor 
of  the  borough,  and  another  justioe*  It  is  dear,  there* 
fore^  that  they  must  have  acted  as  justices,  and  as  such, 
their  only  power  of  granting  licences  is  given  by  the 
statute  before  mentioned.  There  was  not,  then,  any 
pretence  for  claimii^  the  payment  in  question.  Neither 
wa9  it. necessary  to  giv^  notice  of  the  intended  action.  If 
the  money  had  been  taken  by  persons  in  the  execution 
of,  their  duty  as  justkes^  as  for  instance  upon  a  con- 
viction, then  the  nase  of  Greemoay  v.  Hurd  would  have 
appUod,  ajad  notice  would  have  been  necessary.  Bqt 
this  icase  is  very  different ;  for,  even  supposing  that  the 
doiendanttook  the  money  in  cQnsequenoe:of  having  done- 
spme  act  as  a  justice^  (and  it  should  be  remembered, 
that  although  two  justices  acted,  yet  the  money  waa 
takea  by  tlie  defendant  for  himself  alone,}  still  it  could 
not  be  cpn^d^dd  aa  taken  in  the  execution  of  his  ofBoe ; 
and  therefore,  according  to  Jbring  y*  tViboH^  he  would, 
not  be  entitled  to  notice.  Thirdly,  I  think  that  the 
money  may  be  recovered  in  this  action;  and  that,  it  does 
npt  fall  within  that  tlass  of  <aaes  which  apply  to  volun* 
tary  payments.  .  '  ." 

.LiTTLBDALB  J.  .  I  am  of  opinioB  thait  this  deftndant . 
has.  no.  right  to  retain  the  money  which  /wasipaidto  hinii 
by  thei  plaintiff.  He  liad  not  any  legal i authority  to 
meim  tbeidiarge,.  either  as  mayor  otfihd  bocough'  or  0» 
a  >at>ee  of  ptaoe.'/  TJbo  g^antii^;^  Ikeato^vfts  <a  pibf^^ 
lie  duty  imposed  by  law,  and  for  the  execution  of  that 
he  had  no  right  to  any  pnymfeht:    The  claim  can  only 

be 
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be  justified  by  immemorial  usages  or  by  act  of  parliar 
ment.  There  is  no  statute  authorising  the  daim,  and 
the  usage  for  sixty-five  years,  proved  in  this  case^  is 
not  evidence  of  an  immemorial  usage.  In  Bexy»  JoUffk 
the  usage  applied  fo  a  court-leet,  which  had  existed 
from  time  immemorial ;  and  therefore,  when  that  usage 
was  shewn  to  have  prevailed  for  twenty  years,  and 
there  was  not  any  thing  to  shew  that  any  other  usage 
had  ever  existed,  it  was  reasonable  to  presume^  that 
that  which  had  existed  for  twenty  years  had  existed  as 
long  as  the  court-leet  itself.  But  here,  the  granting 
of  licences  is  of  modem  introduction^  and  cannot  be 
traced  further  back  than  the  reign  oiEd.6.  As  to  the 
notice  which  it  is  said  should  have  been  given,  even 
supposing  the  defendant  to  have  made  the  claim  in  his 
capacity  of  justice  of  peace,  that  was  not  done  in  the 
execution  of  his  office.  Where  a  justice  orders  a  man 
to  be  apprehended,  or  his  goods  to  be  seized  under  a 
warrant,  that  is  done  in  the  execution  of  his  office;  and 
if  the  goods  were  afterwards  sold,  it  might  be  necessary 
to  give  notice  before  an  action  could  be  commenced  to 
recover  the  proceeds.  Notice  might  also  be  requisite  if 
the  party  paid  money  in  order  to  be  relieved  from  some 
threatened  proceeding  by  a  justice ;  but  here^  it  cannot 
be  pretended  that  the  thing  was  done  in  the  execution 
of  the  defendant's  office.  If^  according  to  the  usual 
course,  the  plaintiff  was  entitled  to  a  licence,  the  de* 
fendant  was  bound  to  grant  it.  The  granting  it  was  in 
the  execution  of  his  office^  but  the  claim  of  a  fee  for  so 
doing  certainly  was  not  Then  comes  the  ol^ection,  that 
this  was  a  voluntary  payment  In  BilUe  v.  lamley^ 
Brisbane  v.  Dacres,  and  Kntbb  v.  Hall,  both  parties 
might,  to  a  certain  extent,  be  considered  as  actors. 

Here^ 


Pauur. 
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Here^  the  plaintiff  was  merely  passive^  and  submitted  1824. 
to  pay  the  sum  c;laimed,  as  he  could  not  otherwise  pro-  si^[^k 
cure  his  licence.  I  think,  therefore,  that  he  is  entitled 
to  recover  it  back  in  this  action. 

Judgment  for  the  plaintiff 


The  King  against  The  Inhabitants  of  Hallow,  mdnetda^. 

May  19th. 

TJPON  an  appeal,  against  an  order  of  two  justices,  wheroa 

for  the  removal  of  Thomas  Heroeit^  Elizabeth  his  hireTa  Bemmt 
wife,  and  their  two  children,  from  the  parish  ofPawicks  tibeexpSiioii 
in  the  county  of  Worcester^  to  the  parish  o{  HaOamj  in  ^STmadea 
the  same  county,   the   sessions   confirmed   the  order^  «w?pi^* 
subject  to  the  opinion  of  the  Court  of  King^s  Bench,  &«  •  j"^"  ^ 

peice^  aod  the 

upon  the  following  case.     The  pauper,  Thomas  Hewett^  Utter,  nndgr 

uie  luoTisioiis 

gained  a  settlement  in  the  parish  of  HalUm^  about  four-  of  the  20  G.  2. 
teen  years  ago,  by  a  hiring  and  service  for  a  year  in  that  ,^tted  the  ser-* 
parish.    At  the  expiration  of  that  service  the  pauper  h^*g^ofair- 
went  into  the  service  of  one  John  Pricey  of  the  parish  of  3^^^^ 
Tibbaion^  in  the  said  county,  having  been  previously  ^[^„^^* 
hired  by  John  Price,  at  Pershore  Mop.  a  few  days  before  "ft^  the  end  of 

J  ^  r^  J  theyeM-for 

Old  Michaelmas,  when  the  paupei*'s  service  in  Hallam  which  he  had 

been  hired : 

expired,  to  serve  him  the  said  John  Price,  as  waggoner's  Held,  thi^  thia 

was  an  abidinff 

boy,  from  the  said  Old  Michaelmas  to  the  Old  Michael'  in  the  mastcr'a 

mas  following,  at  the  wages  of  5L     The  pauper  went  whole  year 

into  the  service  of  the  said  John  Price,  according  to  this  ^omin^the 

hiring,  and  remained  with  him,  serving  in  the  parish  of  f^^!^^^'* 

Tibberion,  till  about  a  month  before  the  Old  Michaelmas-  »enraiit  thereby 

gained  a  setde* 
day  at  which  his  service  with  John  Price  was  to  end,  menu 

according  to  the  said  hiriQg;   when  disputes  having 
arisen  between  John  Price  and  the  pauper,  in  conse- 
quence 
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1824.       quencc  of  his  having  charged  the  pauper  with  miscon- 

--    ^^^     duct,  John  Price  caused  tlie  pauper  to  be  summoned 

o^tim^^      to  answer  such  charges  before  P.  G.,  one  of  the  justices 

Tne  Inhabit- 

ante  of       of  the  peace  for  the  county  of  Worcester-.    John  Price 
Hallow*       • 

and  the  pauper  appeared  before  P.  G.,  and  the  com- 
plaint was  accordingly  heard,  and  upon  the  hearing 
it  was  agreed  between  P.  G.  so  being  such  justice  as 
aforesaid,  and  John  Price,  that  the  pauper  should  either 
beg  his  {John  Prices)  pardon,  and  be  received  back 
into  his  service  again,  or  if  the  pauper  refused  to 
beg  his  pardon,  that  he  should  remain  the  rest  of  his 
year  in  prison.  The  pauper  refused  to  beg  John  Prices 
pardon,  whereupon  he  was  committed  to  the  house  of 
correction,  to  be  there  kept  to  hard  labour  for  one 
calendar  month.  The  year  for  which  the  pauper  had 
been  so  hired  expired  two  days  before  the  expiration 
of  the  calendar  month  for  which  he  was  committed. 
The  pauper  remained  in  the  gaol  during  the  whole 
of  that  month,  and  left  the  gaol  at  the  expiration 
thereof.  During  the  time  of  his  imprisonment  the 
pauper's  clothes  remained  at  the  house  ot  Jokn  Price^ 
in  Tibbertont  and  when  the  pauper  left  the  gaol, 
he  went  to  John  Price^s  house,  and  took  away  his 
clothes,  and  received  from  John  Price  all  his  wages,  with 
the  exception  of  7s^  which  John  Price  deducted  for  the 
time  the  pauper  had  been  in  gaol,  and  he  then  quitted 
'  Jo/m  Prices  house. 

Oldnall  Russetty  and  ^an,  in  support  of  the  order  of 
sessions.  In  order  to  gain  a  settlement  by  hiring  and 
service,  there  must  be  service.for.  a  year,  cither  actual 
or  implied.  In  this  case  there  was  no  such  actual  ser- 
vice, for  the  pftuper  was  in  prison  during  the  last  month 

of 
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of  the  year;  neither  can  service  during  that  period  be 
implied.  The  case  otBej:  v.  Barton-i^paiP'Irwett  (a)  will 
perhaps  be  relied  on  by  the  other  side,  but  it  is  very 
distinguishable  from  this*  There  the  pauper  in  the  whole 
served  nineteen  months,  and  the  only .  question  was, 
whether  the  imprisonment  operated  as  a  dissolution  of 
the  yearly  hiring.  Here  it  is  not  necessary  to  con- 
tend for  a  dissolution,  it  is  sufficient  to  say,  that. the 
pauper  did  not  serve  under  the  yearly  hiring,  during  the 
time  of  his  imprisonment,  Bex  v.  North  Cray  (6),  Bex  v. 
Westmeon  (c).  Had  the  pauper  run  away  a  month 
before  the  end  of  the  year,  then  surely  there  would,  not 
have  been  a  sufficient  service.;  IBayley  J.  Suppose 
that  to  have  happened  in  the  middle  of  the  year,  and 
that  the  servant  had  afterwards  returned  to  his  master.] 
If  the  latter  received  him  it  would  amount  to  a  dispens- 
ation. Under  the  20G.2.  c.l9.  s.2.  {d)  the  master  had  no 
election  as  to  what  the  magistrate  should  do  upon  his 
complaint  of  the  servant's  misconduct.  It  will  be  urged 
that  the  magistrate  having  by  that  act  power  to  dis- 
charge the  servant  expressly,  and  not  having  done  so, 
the  relation  of  master  and  servant  still  continued*  The 
service,  however,  did  not  continue ;  if  it  were  held  that 


.1824. 

The  Kiira 

against 

The  Inhabit- 

entsof 

•  HAI.LOW. 


(a)  9  ir.  i  5L  3S9.  (h)  Cold.  4d5.    3  JBoit.  SSit,  S*  C. 

(e)  Caid.  129.     8  JB^i.  390.  S.  C. 

(d)  By  this  secdon,  it  was  enacted  "  That  it  shaU  be  lawful  for  any 
justice,  upon  application  or  complaint  made  upon  oetfa  by  any  master,  &c. 
against  any  lerrant,  labourer,  &c.  touching  or  concerning  any  misde- 
meanor, miicaoriage,  or  iUbefaavioar  in  auch  his  or  her  service  or  envploy- 
ment,  to  hear,  examine,  and  determine  the  same,  and  to  punish  the  offender 
by  commitment  to  the  house  of  correction,  there  to  remain  and  be  cor« 
reeiady  and-hald  to  hard  labor  for  a  reaioof^le  time,  not  ezeeeding'  vne 
calendar  month,  or  otherwise  by  abating  some  part  of  hb  or  her  wpgcs^  or 
by  discharging  such  servant  firom  his  or  her  senrice  or  employment." 

Vol.  II.  SC  it 
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1M4.       It  did,  (hb  absurdity  would  follow,  that  altfaough  the 

fjl^^^Q     aenrant  waa  cominitted  to  prison,  as  a  punishment  for 

oJi^llli.    ^^  ^^'y  ^'^^^S*  y^  h®  "^^^  ^^  ^  ooBsidered  as  serving 

>*^  ^       during  the  tim^  of  his  imprisonment.   Here  too  the  ser- 

want  was  opxmpitted  to  be  kept  to  hard  labour,  and 

there&re  the  master  could  not  require  work  from  him. 

Nolan  (and  8hM  was  with  him)  oontrd.  It  may  be 
adqi^itted  that  to  gain  a  settlement  there  must  be  an 
alriding  i|i  ^  service  for  a  year,  but  that  may  be  mther 
by  aistual  or  constructive  service.  In  Eex  v.  Wesimeanf 
the  servant  was  taken  from  the  master^s  service  without 
his  consent  qip  privity ;  here  he  was  sent  to  prison  with 
die  privity  and  assent  of  the  master,  and  the  justice  did 
not  Ihink  proper  to  dissolve  the  contnct.  (He  was  then 
stopped  fay  the  Oourt) 


Ab^tt  C.  J.  I  am  of  opinion  that  there  sras  a  com* 
pMe  service  for  a  year,  notwithstanding  the  comnitfneBt, 
under  the  §O0.9.  c,l9. ;  but  I  wish  to  be  understood  as 
spealdog  of  a  conmitment  under  that  statute  only.  The 
second  section  is  for  the  punishment  of  servants  in  die 
character  of  servants.  It  ^ves  the  magistrate  power  to 
put  an  end  to  the  service^  if  he  thinks  fit:  when  that  power 
is  e3ceirci$ed  it  puU  an  end  to  all  question  of  setdemoit. 
But  the  statute  gives  another  power  also,  viz.  that  of 
imprisoning  the  offending  party  for  any  period  not  ex- 
ceeding one  month.  If  an  imprisonment  for  a  mpntb, 
•  under  that  provision,  defeats  the  settlement,  imprison- 
ment for  a  week,  or  even  for  a  day,  must  have  the  same 
elSect,  Tksfe  is  nothing  to  shew  that  the  Iflgislature 
conten^ated  or  intended  to  produce  such  an  effect  I 
therefore  think,  that  a  servant  committed  under  the 

statute 
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ftettttelBqucition  miMtbecon^deradasafaidhigk  MM. 

jnaater'fl  semco,  within  the  meaniiig  of  ^lamSiLfkWJk     j^^^^ 


^JKk    ItfirikMWy^  thatinthwci^rthepinptf  gHxiodt    .y^^^^,,^^ 
JMmlcDiMitialiMoto^lhe  Older  of  aean^  ,f^?^ 

fee  bA  quashed* 

Batlst*  I  am  of  opbiioQ  thai  thia  caae  faHs  withia 
the  dialinction  taken  fay  X>  Blanc  3^  in  Mex  v.  Barioum 
$gm$hJiftmBi  He  there  8aj%  '^  It  waa  under  Ae  ootho- 
jrsty  of  the  oootiact  that  hia  master  acted  whea  be 
^uniahed  him  for  miacondiMt^  thaMfare  it  was  not  a 
•^ssolution.''  So  here  the  pauper  was  imptiaoned  at 
ihe  instance  of  the  master.  The  hitter  might  hante 
pceased  fisr  a  dissolnliosi  of  the  eootract,  bat  inatead  of 
4liat^  there  waa  an  nndentanda^g  between  hxm  and  the 
justice^  that  the  pauper  shooU  ^ther  b^  his  master's 
pardon  or  remain  the  rest  of  the  year  in  prison.  It  has 
hMn  co«ceded  that  that  does  not  operate  a»  a  dissolu- 
lionf  and  I  tUWK  it  majr  be  piit  either  aa  »  constnsclive 
^eroae  or  a  dispensation,  In  the  ease^  cited  it  waa  held^ 
that  the  serrant  gainsd  &si^tkment,  and  I  cannot  see 
why  the  iaqpriacnment  should  have  a  different  effiKt  at 
the  end  firom  that  which  it  had  in  the  middle  of  the 
jiear.  It  baa  been  uiged  in  axgommi^  that  die  master^ 
bgr  taking  the  servant  back,  is.  to  be  considered  aa  dis^ 
pensing  with  his  sendee  during  fan  abasnco.  But  tfm 
contract  not  being  dissdved^  if  the  servant  were  rekaaed 
from  prison  before  the  end  of  the  year,  the  master 
would  be  under  the  necessity  of  receiving  him.  For 
these  reasons  I  am  of  opinion,  that  the  pauper  gained  a 
settlement  in  TibberUmy  and  that  the  order  of  sessions 
must  be  quashed, 

3  C  2  HoLROvn 
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18S4«  HoLROTD  J.    There  is  a  great  difference  where  the 

■■"•       servant's  absence  from  actual  service  arises,  as  in  this 
TtwKnro 
agahut       casew  at  the  instance  of  the  master,  and  where  it  is  occa- 

llie  Inhibii- 

ante  of  sioned  by  any  criminal  act  done  by  the  servanl»  aad 
independently  of  the  master.  The  ground  of  the  com- 
mitment of  the  servant  was  absence  from  his  duty  for 
a  day:  possibly  the  master  might  have  had  a  right  to 
discharge  him  for  that  neglect,  but  he  neither  did  that 
of  his  own  authority,  nor  applied  to  the  justice  to  do  it, 
so  that  the  relation  of  master  and  servant  continued. 
I  think  that  the  service  also  continued,  just  the  same  as 
if  the  occurrence  had  happened  in  the  middle  of  the 
year.  The  servant  being  imprisoned  and  ponisbed  as 
a  servant,  might  have  insisted  upon  going  back  to  his 
master,  or  the  master  might  have  compelled  him  to  re* 
turn,  as  soon  as  he  was  discharged  out  of  custody. 

LiTTLEDALK  J.  In  tfais  case  neither  the  master  nor. 
the  justice  having  discharged  the  servant,  the  relation 
of  master  and  servant  continued  Then  the  servaiitf 
when  in  prison,  did  not  absent  himself  voluntarily  from 
the  master's  service.  The  imprisonment  was  at  the 
instance  of  the  master,  the  servant  might  still  be  ready, 
and  willing  to  work  for  him.  I  am  therefore  of  i^ion 
that  it  must  be  considered  as  a  constructive  service  an4 
su£Bicient  to  gain  a  settlement  in  TVM^rtof*  The  ^ider 
of  removal  to  HoSdw  was  therefore  bad/ 

Order  of  sessions  quashed. . 
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Bramitell    and    Another^    Assignees   of  the  M»<%. 
Estate  and  Effects  of  W.  Noakes,  a  Bank-     ^ 
•rupt,  against  M.  P.  Lucas,  W,  Thompson^ 
and  T.  Groves. 

HTROVER  by  the  plaintifis  as  assignees,  to  recover  a  oommwiiap 

the  value  of  a  lease,  and  divers  goods  and  chattels  ^SmlxoIm  * 

amounting  to  280/.  195.  lOi,  belonging  to  them  as  as-  ^^^^^^ 


stgnees  of  William  NoakeSy  and  by  the  defendante  con-  J^^^**" 
verted  to  their  own  use.    At  the  trial  before  Abbots  C.  X,  but  to  obtun 

infomMtum  u 

at  the  Middlesex  sittings  after  last  Hilary  term,  a  verdict  to  a  matter  of 
was  found  for  the  plaintiffs  subject  to  the  following  case.  Tilled,  and 
On  the  7th  day  of  Naoeniber  last,  at  seven  o'clock  in  ^by  the  attorl 
the  evening,  the  lease  and  goods  were  seized  by  the  J^tnewinV* 
defendants,  M.  P.  Lucas  and  W.  Thompson^  who  were  "'**' 
sheriffs  oi  London  and  also  sheriff  of  Middlesex^  under 
two  writs  of  elegit  issued  on  that  day,  founded  on  a 
judgment  obtained  by  the  other  defendant  Graces  against 
the  said    W.  NoakeSy  for  4,000/.  damages  and   8^s. 
costs;  and  the  only  question  in  the  cause  was,  whether 
W*  Noakeshad  committed  an  act  of  bankruptcy  prior  to 
such  seizure  under  the  said  writs.     In  order  to  prove 
Buch  prior  act  of  bankruptcy,  Scott  was  called  as  a  wit« 
ness  on  the  part  of  the  plaintiffs,  and  he  stated  that 
be  acted  as  solicitor  to  the  bankrupt,  and  in  that  dHM"^ 
racter,  and  upon  his  {Scotf%)  suggestion  to  the  bank- 
rupt, called  a  meeting  of  his  creditors,  to  be  held  at  the 
George  and  Vulture  tavern  in  Comhilly  at  twelve  o'clock 
at  noon  on  the  7th  day  of  November  last;  and  that, 
in  the  morning  of  that  day,  JV.  Noakes  came  to  his, 
8  C  3  (Sto/^s) 
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|624f  (Scotfs)  office,  and  enquired  of  the  witness  whether  he 
'BrIm^ll  ^^^^^  safely  attend  such  meeting  of  his  creditors  withoiit 
^omst  being  arrested  for  debt;  and  that  he,  (ScoU)  advised 
him  to  remain  at  his  office,  ttntil  it  Was  ascertained 
whether  the  creditors  would  engage  to  give  him  a  safe 
conduct;  and  that  W*  Noakes  accordingly  did  remain 
at  his  house  or  office  for  upwards  of  two  hours,  to 
avoid  being  arrested  by  some  or  one  of  his  creditors, 
until  after  the  witness  had  attended  at  and  retuAicd 
from  the  sidd  meeting  of  W.  Noakes^  creditors*  It 
was  objected  on  the  part  of  thp  defendants,  that  the 
evidence  of  Scott  was  not  admissible  under  the  circum- 
stances to  prove  what  passed  at  his  office  as  above  men- 
tionedi  but  the  Lord  Chief  Justice  received  the  evidence, 
subject  to  the  opinion  of  the  Court  as  to  its  adiriissibflity. 

This  case  was  argued  on  a  former  day  in  this  term,  by  * 

F.  Pollock  for  the  plaintiffs.  The  evidence  of  the 
conversation  which  passed  between  the  bankrupt  and 
ScQit  was  admissible  in  this  case.  The  argument  on  the 
other  side  must  be,  that  the  communication  was  confi- 
dential to  Scotii  he  being  an  attorney,  and  therefore  that 
he  was  bound  not  to  disclose  it.  But  there  are  two 
cases  where  the  privilege  docs  not  apply.  Wher^ 
the  copununication  is  foreign  to  the  biisiness  of  an  at^ 
torney;  and  where  an  attorney  is  called  to  speak  to 
a  mere  matter  of  fact.  The  privilege  is  that  ef  the 
client,  not  of  the  attorney,  luid  the  ground  upon  which 
the  privilege  rests  is,  that  it  may  be  necessary  for  the 
protection  of  a  man's  rights  that  he  should  make  con- 
fidential communicatitms  to  his  attorney.  That  being 
the  reason  of  Uie  privilege^  all  communications  collateral 
to  the  business  of  an  attorney  are  of  course  excluded. 

The 


LucAi. 
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Tbd  interferenee  otSeoit  in  tbb  matteri  And  his  €onv6N        1824i 
siition  with  the  bankriipti  certainly  did  not  arise  out  of       ' 
the  proiessional  character  or  employment  of  Ae  fdrmeri       agamu 
and  therefore  tio  pririlegd  eodld  be  dliimed  as  to  that 
conversation*  Cobden  V.  Kehdrick  {a\  Wilson  v*  BastaUt  (A) 
Seobndlyi  an  attorney  may  ht  called  to  prov6  an  act 
donei  Bex  r»  Watkinson  {c\  Dot  d*  Jupp  y»  AfUlrAoa  {d)^, 
Spenceleif  y.  SehtdUnburgh.  {e)    Here^  the  intention  with 
which  the  bankrdpt  absented  himself  from  th6  meeting 
K^as  part  of  the  res  g^stasi  and  therefore  might  be  proved 
hjSeoH. 

J«  Williams  contra^  The  cases  of  Ccbden  y.  Kendrieb 
and  Wilson  v«  BaddU  mtiy  be  oonoededi  for  there  the 
communication  to  the  party  called  as  a  witness  was  not 
made  io  him  in  his  character  of  attorney.  So  also  Bex 
v.  Watkinson^  Doe  v.  Andrews^  and  Spenceley  v.  Schul' 
lenburgh^  may  be  admitted  to  be  law,  but  there  the  party 
was  called  merely  to  speak  to  a  matter  of  fiict  within  his 
own  knowledge,  which  knowledge  was  not  derived  fron» 
any  communication  or  connection  lirith  his  dl^t.  Boi^ 
son  V.  Kmp{f)  is  not  distinguishable  from  the  pYdtont 
case,  it  cannot  be  mA  that  the  communication,  lU 
Order  to  be  privileged,  must  be  made  in  the  course  of  a 
suit,  for,  in  Oainsjbrd  v.  Qrammar{g)f  Lord  JSttefp* 
borough  held  the  contrary,  and  there  Cdbden  v.  Kendridk 
and  Wilson  v.  BastaU  were  press^  upon  bim  as  autho-» 
rities  against  that  opinion :  and  Qainsford  v.  Orammar  k 
supported  by  Cromack  v.  HecUhcdte.  (A)    In  Brard  Vi 


(a)  4  r.  J2.  431.  {b)  4  T.  B.  753. 

(c)  2  Str.  I  f  12^.  ((Q  2  Oawp.  S45. 

(e)  7  Eatt,  357.  (/)  5  Bip.  52. 

(g)  2Campb.9.  (A)  8J9.4:^,4. 

3  C  4  Ackerman 
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1824.  Ackerman{a)  the  attorn^  was  qaestioned  as  to  a&cty 
and  excused  from  answering  as  his  knowledge  was  ac- 
quired in  the  character  of  an  attorney.  There  is  cer- 
tainly a  case  of  Wadsworth  v.  Hamshawy  cited  at  the  end 
of  the  report  of  Cromdek  v.  Heatkcoiey  in  which  it  ap- 
pears to  have  been  held,  that  only  those  communications 
are*  privileged  which  relate  to  a  suit  actually  existing, 
or  about  to  be  commenced;  but  the  current  of  autho- 
rities is  the  other  way.  Then  can  it  be  said  that  this 
conversation  was  not  hdd  with  Scott  as  an  attorney? 
He  was  asked  a  question  about  the  bankrupt's  liability 
to  arrest.  Now  that  was  a  question  which  could  only 
be  answered  by  a  professional  man,  it  must  therefore 
have  been  put  to  him  as  an  attorney,  and  for  the  pur- 
pose of  having  his  advice. 

Cur.  adv.  vuU^ 

Abbott  C  J.  now  delivered  the  judgment  of  the  Court. 
The  question  in  this  case  was,  whether  the  testimony 
of  an  attorney  was,  under  the  circumstances,  admissible 
in  evidence  against  his  client,  or  whether,  upon  the 
principle  of  a  client's  privilege,  it  ought  to  have  been 
excluded.  The  action  was  brought  by  the  assignees  of 
Noakesj  a  bankrupt,  and  Scottj  his  attorney,  was  called 
by  the  plaintiffs,  io  prove  the  act  of  bankruptcy.  He 
gave  in  evidence,  that  upon  his  {Scott^s  suggestion)  a 
meeting  of  NoaJces^%  creditors  was  called ;  that  the  meet« 
ing  was  to  be  held  on  the  7th  November,  at  twelve  at 
noon ;  that  Noakes  called  on  him  that  morning,  and 
asked  if  he  could  safely  attend  such  meeting  without 
being  arrested;  ihvXScoit  advised  him  to  remain  at  his 
office  till  it  .was  ascertained  whether  the  creditors  would 
engage  to  give  bim  safe  conduct,  and  that  he  accordingly 
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MMUUBed  thare  two  hours,  to  avoid  being  arrested)  till       1824. 
ScM  resumed  from  the  meeting,  and  the  question  is, 
-whether  the  whole  or  any  part  of  this  evidence  ought  to       agamtt 
have  been  excluded;  that  Scott  was  competent  to  prove 
that  the  meeting  was  called;  that  it  was  called  upon  his 
suggestion,*  and  that  Noakes  came  to  and  remained  at 
bis  office  is  beyond  all  doubt ;   but  the  point  disputed 
was,   whether  Noakeia  question  to  ScM  and  Scatfs 
answer  to  him  was  not  within  the  privilege^  and  we 
think  it  was  not.    Whether  the  privilege  extends  to  all 
confidential  communications  between  attorney  and  client 
or.  not,  there  is  no  doubt  that  it  is  confined  to  communis 
cations,  and  to  communications  to  the  attorney  in  his 
-character  of  attorney.    A  question  for  legal  advice  may 
come  within  the  description  of  a  confidential  communi- 
cation, because  it  is  part  of  the  attom^'s  duty,  as  at- 
torney, to  give  legal  advice;  but  a  question  for  inform- 
ation as  to  matter  of/act^  as  to  a  communication  the 
attorney  has  made  to  others,  where  the  communication 
might  have  been  made  by  any  other  person  as  well  as 
an  attorney,  and  where  the  character  or  office  of  attor- 
ney has  not  been  called  intoaction,  has  never  been  held 
within  the  protection,   and  isnot  within  the  principle 
upon  which  the  privilege  is  founded.    Was  this,  then, 
a  question  for  l^al  advice,  put  to  Mr.  Scott  in  his  cha- 
racter of  attorney,  or  was  it  not  a  question  for  inform- 
ation as  to  matter  of/act^  in  which  the  professional  cha- 
racter of  Mr.  Scott  as  attorney  was  not  considered  ?  It  can 
hardly  be  supposed,  that  a  man  could  ask,  as  matte)*  of  law, 
whether  he  would  be  free  from  arrest  whilst  attending  a 
voluntary  meeting  of  creditors ;  but  he  might  well  ask,  as 
matter  of  fact,  from  the  person  at  whose  suggestion  the 
creditors  had  been  convened,  whether  any  arrangement 
bad  been  made  with  the  creditors  to  prevent  an  arrest, 

and 
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and  Mr.  Amtf's  answer  implied,  that  llie  qtiefltion  was 
put  with  the  latter  view;  He  gives  no  legal  advice)  his 
answer  implies  that  no  arrangement  had  been  made,  bnt 
that  he  would  see  at  the  meeting  whether  any  eould  be 
efiected ;  and  he  recommends  Mr.  NaakeSf  not  as  a  l^gal 
adviser,  but  as  any  agent  or  any  friend  might  have  re-> 
commended,  to  stay  where  he  was  till  that  matter  of 
fact  oould  be  ascertained.  Upon  the  ground,  therefore^ 
that  no  part  of  this  case  odmes  within  the  detcription 
of  confidential  communication  between  attorney  and 
client,  we  are  of  opinion  that  the  whole  of  the  evidence 
was  properly  received,  and  that  the  postea  ought  to  be 
delivered  to  the  plainttfiSii 

Judgment  for  the  pkintift* 


Kayl5th.' 


The  King  ^aJ;i^/The  Inhabitants  of  St.  Mart^ 
in  the  Borough  of  Kidwelly. 


trade  to  the 
peuperfor 
twelve  montlii. 
The  SOD  lerred 
the  tweWe 
monthi  under 


The  fatlier  of  a  TJFON  ah  appeal  against  an  order  of  two  justices 
fourteen  yean,  for  the  removal  of  William  fVHUamSf  his  wife  and 

to^a^ih^  children,  from  the  parish  ot  Saint  Mary^  KidweUi/, 
fo?^h£^°u  in  the  county  of  Carmarthen^  to  the  parish  of  Jlande^ 
xilogy  in  the  same  county,  the  sessions  quasked  the 
order,  subject  to  the  opinion  of  this  Court,  on  the 
following  case : 
that  agreement.  On  the  irlal  of  the  appeal  the  appellants  admitted 
that  period,  the  that  the  legal  settlement  of  the  pauper,  William  Wil" 
thatlbia^i       lutf^s^  had  been  in  the  parish  o(  Ltandevilog^  but  con- 

should  work 

for  the  ihoemaker  for  tweWe  months,  making  sheet  tSeU^per  pair  the  first  six  months,  and 
4d.  per  pair  the  lait  sit  monlhtf ;  under  thii  ImUr  igreement  ihe  panper  aehred  six  monthi 
onfy .-  Held,  that  this  latter  senrice  could  not  be  connected  with  the  scnrice  of  the  former  year 
so  as  to  giTe  a  settlement,  hitonoefa  as  die  first  a|pneement  ereited  the  reUti^n  of  teaeher 
and  scholar,  and  not  that  of  master  and  servant,  and  the  whole  year*s  service,  reguired  to 
confer  a  settkmeni,  must  be  under  a  contract  or  comtisct^  crostliig  the  rtiitlott  6t  atiiUSt  ttUd 
iCfvantv 

tended. 
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tended^  that  he  had  gained  a  subsequent  settlemeht  by       18S4« 


llMiCiito' 


hiring  and  serrioe.    The  appeUante  proved,  thcit  when 
JViUiams  was  about  fourteen  years  Of  am  he  lived  with  his       ognmH 

1**  Inhabit* 

father,  in  the  parish  of  Saint  LAmael^  in  the  county  of  ants  of 
Carmarthen^  and  being  desirous  of  bttng  ^>pi^nticed  to  a  Kinirn^V. 
shoemaker  his  father  agreed  with  one  John  Thomas^  a 
shoemaker  in  ikie  parish  of  Baini  Ithmad^  to  give  him  a 
guinea  for  tending  bis  son,  the  pauper,  the  trade  df  a 
shoemaker  for  twelve  months,  the  father  finding  the 
pauper  lodging,  and  every  thing  else  during  that  timoi 
The  pauper  served  the  wh(de  twelve  months  under  that 
agreement.  There  Was  no  indenture  or  writings  but  the 
pauper  conudered  it  as  an  apprenticeship,  and  his  fathet 
and  master  treated  and  s||x>ke  to  him  as  an  apprentice 
during  such  twelve  months;  and  his  father  and  master 
told  him  there  was  a  guinea  paid  for  teaching  him  the 
trade*  The  pauperis  father,  at  the  end  of  the  year,  came 
to  an  agreement  with  ThomaSf  tliat  the  pauper  should 
work  with  TTiomas  for  twelve  months^  making  shoes  at 
SdL  per  pair  the  first  half  year^  and  at  4nL  per  pair  the 
remaining  half  year.  The  pauper  worked  with  him 
about  sia  menths  under  that  agreement,  and  then  went 
away  and  worked  at  several  places^  until  his  marriage, 
which  happened  1785.  He  soon  afterwards  removed  to 
the  parish  o(Si.  Mary^ 

Nolan  and  DavieSf  in  support  of  the  order  of  sessbns, 
contended,  that  the  pauper  had  gained  a  settlement  by 
hiring  and  service  in  the  parish  oi  Saint  Iskmaely  for  al- 
though the  service  under  the  second  agreement  was  but 
for  six  months,  yet  that  service  mi^t  be  connected  with 
the  previous  service  under  the  first  agreement.  That  was 
void  as  a  contract  of  apprenticeship ;  the  service  under  it, 

therefore, 
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TbeJCiy« 

qggmst 
Xbf  InbalttU 

«Dtsof 
&(,  Maet« 


tberefare^  was  a  sendee  under  no  contract  at  all^  and 
might  be  coupled  with  the  service  under  the  second 
oontoacty  Eex  v.'  DawUsh.  (a) 

(Xdnallf  Bussellf  contra,  was  stopped  by  the  Court* 


.  Batlbt  J.  The  question  in  this  case  is,  whether  a 
settlement  has  been  gained  by  hiring  and  service.  In 
this  case  there  was  a  contract  of  hiring,  but  under  that 
contract  there  was  only  a  service"  for  six  months.  11^ 
however,  that  service  can  be  connected  with  the  service 
of  the  preceding  year,  then  a  settlement  was  gained  in 
the  parish  of  Saint  IthmaeU  Now,  in  order  to  gain  a 
settlement  by  hiring  and  service,  the  service  must  be 
under  a  contract,  creating  the  relation  of  master  and 
servant.  Here,  the  first  contract  created  only  the  re* 
lation  of  teacher  and  scholar,  and  the  service  under  il 
not  being  under  a  contract  of  hiring,  cannot  be  coupled 
with  the  subsequent  service.  Bex  v.  BUborough  {a)  is  an 
authority  in  point.  There  the  master  agreed,  by  par^l 
contract,  to  teach  the  pauper  to  make  stockmgs  dmring 
the  year,  for  which  he  was  to  receive  two  guineas,  and 
the  pauper  was  to  have  bis  earnings,  paying  his  master 
for  the  use  of  the  frame,  &c. ;  and  the  pauper  continued 
in  tlie  service  a  year  and  a  half,  and  it  was  contended, 
that  the  pauper  gained  a  settlement  by  hiring  and  ser* 
vice  i  but  the  court  said  that  the  pauper  never  contracted 
to  serve  the  master,  and  that  the  only  agreement  was^ 
that  the  master  should  teach  the  pauper  for  a  year.  In 
the  present  case  there  was  no  obligation  on  the  part  of 
the  pauper  to  serve  the  master,  nor  could  he  have  been 


(o)  l^.4-rf.5JSQ. 


punished 
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ypaished  for  refnaing  to  do  so.  The  relation  exitttag 
betuF^en  them  was  that  of  teacher  and  scholar.  Now^ 
although  it  be  clear,  that  services  under  different  hirings 
may  be  connected,  so  as  to  complete  the  year's  service, 
yet  the  whole  of  (he  several  services  constituting  die 
year's  service  must  be  under  a  contract  or  contractSi 
creating  an  obligation  to  serve.  In  this  case,  there  was 
not  any  obligation  on  the  pauper  to  serve  under  the  first 
agreement  -That  service^  therefore,  not  being  a  service 
under  a  contract  creating  the  relation  of  master  and 
savant,  cannot  be  connected  with  the  subsequent  ser- 
idee  I  and  there  being  only  a  service  of  six  months  un* 
der  a  contract  of  hiring,  no  settlement  was  gained. 

XtTCLKnAUt  J.  In  order  to  gain  a  settlement  by 
hiring  andservioe^  the  service  must  be  for  a  year,  under 
a  oiwtract  or  contracts,  creating  the  relation  of  master 
and  servant.  The  pauper  served  only  six  months  under 
suoba  contract  The  contract  under,  whidi  he  served 
during  the  former  year,  created  the  relation  of  master 
and  sdiolar,  and  not  that  of  master  and  servant  The 
service 'Under  that  contract,  therefore^  cannot  be  con« 
neoted  widi  the  service  under  the  subsequent  contract, 
fbcthe  efiect  of  that  would  be,  to  enable  the  pauper  to 
gdnf  a  settlement  by  a  service^  partly  uuder  a  conthurt 
of  fairmg,  and  partly  under  a  c(Mitract  of  a  dIfibreAt  de« 
scription;  wbereas  the  entire  yearns  service  oilght  to  b6 
under  u  contract  of  fairing.    *  ' 

Order  of  sesfifonis  qttash^  (dr) 

(«)  this  siM'Wai'SfgOe^  iMeir  in  ik^6tfifihitk^MMt  tiJUt't.l^l 
and  wheajSUoU  C.  J.  was  littiDg  it  niii  piiiit  tl  OnildludL  Sotroyd  J. 
had  gone  to  dMipben  |)cfora  tho  judgount  was  ^lOQumpcffl^ 


MS 

The  Kino 

against  ' 

Tfa€  Inhabiti 

ants  of 
&r.  Maet, 
Kdwult* 
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1894. 


weiMiim,        Xi)Q  Kme  ofivwMf  The  Johabitaats  «f  L-tdo. 

SOL  per  annum 

asaiooker.  The  from  the  jugrish  oTi^^  in  the  oQwt;  of  JGn^  to  tki» 

duty  oCa  looker 

and  fraees  of    qossbed  the  o(4er,  wi^iect  to  the  q[HiiioD  of  this  Court 

S^JuT"  fo*e  yew  1810,  the  pauiwgwnedasatllwentl^jr 
^hi^^ftSi^  hiring «Qcl  lerviM  in  th«  pwiih  of  Thurhkam.  On  the 
emploTmmtftr  36th  ot  27th  of  .i^gKs^  1819,  the  pauper,  bdmg  then 

bun^  but  tbflt 

be  would  em.    unmarried  wd  having  po  chU4»  ^a9  hired  to  Mr.  ^isii^r, 

ploy  bim  as 

much  as  be  v^  the  parish  of  Midl^gfi^  fox  three  j^ara  at  1(0I»  p^ 
was  not  to  do  imxum>  as  looker  and  to  spnd  thistles.  (The  dutSf  of  a 
£^n^,'oUier  looker  19  to  Superintend  the  flocks  and  |enqqa  i^pon  the 
S^i^^Ae  ^^  ^  ^  empkgrer,  and  he  frequently  haa  semeal 
jSb^uf  le!^'  mastersji  and  vorks  for  any  persons  whp  may  en^degr 
^^*»7^  him  according  as  his  time  aUows.)  The  panper  ifent 
year  and  three    intp  the  se;nd€e  of  Mr.  Fisio-  on  the  36th  of  October^ 

quarters  he 

worked,  for  his  and  wasi  married  on  th&t  day.    He  served  Mr.  JSisioF 

but  Ju  ^^ys  for  three  years.    He  did  not  work  for  any  person  hut 

Sjf  woA /St  Mr.  JFish^  foe  the  first  year  and  three  piasters  of  his 

hS'^Xfo?  service,  hm  at  tl^e  expiration  of  that  time  he  hired 

^tibm^  himself  as  looker  to  4  Mr.  JRussett.    During  hi&  service 

not  any  hiring  ^ith  FtsheTf  he  did  Other  work  for  lum  not  belonging  tp 

for  a  year,  and  ^    ^ 

ihat  the  pauper  his  ^uty  as  lookcr,  such  as  turning  mould,  lambing  and 

did  not  gain  a  ,  , 

setdement  by     shearing,  for  which  he  was  always  paid  upon  new  and 

service  undtf  ,  .  «  •  i  i 

such  an  hiring,  ^qparate  bargains  on  each  occasucm;  and  upon  other 
occasions  he  did  day-work  as  » labourer,  for  JKsiffr,  for 
whidi  he  was  also  paid  by  the  day.    At  the  time  of  the 

pauper's 
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pauper's  contract  with  Fisher^  nothing  was  said  abont        }994« 

his  being  at  liberty  to  hire  himself  to,  or  work  for  other     tHkIw 

masters  during  the  three  years,  but  Fisher  said  he  did  not    fnl^f^^L^^ 

think  he  should  have  fiill  emplojrnent  for  the  pauper;       ^tt^ 

he  would  employ  him  as  far  as  he  could.    Whilst  he 

was  workmg  for  other  peqple,  hit  wife  bfdited  a  sigdsl 

by  putting  a  flag  out  of  the  windoi^  upon  whidi  lie  oon- 

sideied  himself  bound  to  quit  his  work  and  attend  to  . 

his  duty  as  looker  to  Fisherf  for  which  he  was  <Hr%inally 

hired;  and  he  invariaUy  returned  to  Ftshet'  when  so 

summoned,  and  never  worked  on  any  lands  from  whence 

the  flag  eonld  not  be  seen  during  the  whole  of  the  three 

years.  He  was  not,  however,  to  do  any  work  fin*  Fkher^ 

odier  than  that  for  which  he  was  originally  hired  as  a 

looker,  without  receiving  extra  wages.    His  agreement 

with  BusseU  was  by  the  acre^  and  he  bargained  with 

him  for  a  year  at  14/.    During  U)e  whole  of  thft  three 

years  he  lived  on  Fisheif%  land  at  Jfidl^. 

BoUand  and  Clatiige  in  support  of  the  ord^  of  $eft- 
sions.  The  miister  was  entitled  to  demwd  the  service 
of  the  pauper  so  long  as  the  qieciee  of  seryi^  whi^sh  he 
had  contri^oted  to  do  required  hia  attentipn,  Vij^e  wi^ 
a  contract  for  three  years*  and  en  i^tmd  service  to 
Fisher  during  that  time.  But  it  may  be  sfiid  tbat.  h^  wip 
not  under  Fisher'^  control  during  the  whole  period.  It 
eppeiirs,  howeveri  by  the  case  that  he  never  v^prkeA  for 
any  person  but  F.  during  the  first  y^ar  «pd  three 
quarters.  He  therefore  gained  a  settlement  by  th^t 
service.  And  when  working  fpr  other  persops  d^ring 
the  latter  part  pf  the  three  years,  t^e  invariaU|y  retimed 
to  his  duty  as  looker  whenever  his  wife  hoisted  the  flag. 
He  was,  therefore^  under  JP,'9  control  durkig  A^  whole 

time. 


Ltbd. 
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]  824.       time.    The  receipt  of  extra  wages  for  extra  work  makes 
no  di£ference)  iter  v.  Ebnxdek.  (a) 

againtt 
T^c  Inhabit* 

I  of  Berens  ccntrL    In  order  to  confer  a  settlement  by 

hiring  and  service,  the  contract  must  be  snch  as  to 
give  the  master  the  absolute  control  over  the  servant 
during  the  whole  period  of  service.  Here,  from  the 
very  nature  of  the  agreement,  the  master  conld  never 
have  had  such  a  control,  for  the  pauper  was  bpund 
to  serve  so  long  only  as  the  duties  of  looker  required 
bis  attention,  and  for  any  other  work  he  was  paid  extra. 
Bex  V.  Edgmand  (b)  is  in  point,  and  Rex  y.  Pctemorth.  (c) 
If  the  contract  was  for  the  whole  year,  there  could  be 
no  necessity  for  making  any'  new  contract  for  extra 
work. 

Ab&ott  C.  J«  I  am  of  opinion  that  there  was  not  in 
this  case  any .  contract  of  hiring  and  service  for  one 
whole  year.  Here^  the  master  had  not  the  control 
over  the  servant  for  the  entire  year,  but  only  for  so  much 
of  the  year  as  the  duties  of  looker  required  his  attention. 
At  other  times  he  was  at  liberty  to  employ  himself  iu 
any  manner  he  pleased,  either  in  working  for  other 
persons  or  for  his  master,  and  when  he  worked  for  the 
latter  he  always  received  extra  pay. 

dAYiKT  J.  In  order  to  gain  a  settlement  by  hiring 
stnd  service  there  must  be  a  contract  for  one 'whole 
year,  and  a  service  for  the  whole  year.  This  is  dis- 
tinguishable from  the  cases  cited,  because  here,  from 
the  very  nature  of  the  employment,  it  was  not  likely  to 

(a)  10 J6(M<k 469i  (0  9i.^d,  107.  (c)  Aait, 71^. 

fill 
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fill  up  the  whole  time  of  the  pauper.    Scarcely  ever       1824. 
more  than  a  few  hours  each  day  would  be  required.      rhtKiva 
It  is  very  like  the  case  of  a  person  employed  to  attend,  as    ThT'h*  h' 
an  occasional  servant,  for  the  purpose  of  brushing  clothes.        ^<^  ^^ 
The  master  has  no  control  over  the  servant  as  soon  as 
he  has  performed  the  required  service,  and  that  takes 
up  but  a  small  portion  of  his  time. 

Order  of  sesdons  quashed. 


The  Kino  against  The  Inhabitants  of  Market 

BOSWOETH. 


UPON  an  appeal  against  an  order  of  two  justices  for  a  pauper  w«i 

the  removal  of  Hannah  Stain,  single  woiyan,  from  for  pan  of  m 

the  parish  oiFlechney,  in  the  county  of  Leicester,  to  the  ^.^^^^ 

parish  of  Market  Bomorlh  in  the  same  county;  the  ^^^^j^^** 

sessions  confirmed  the  order  subject  to  the  opinion  of  of  «'▼><»,  the 

''  '^  mistress  asked 

this  court  on  the  following  case :  the  pauper  to 

stay  again. 

The  pauper  was  hired  by,  and  lived  with,  Mrs.  IV.  The  pauper 

replied  that  she 

in  the  parish  of  Market  Bosworth,  from  Shroroe  Tuesday,  had  no  objee- 
1S2 1 ,  until  Old  Mickaelmas-day  following.    Three  weeks  ^^"1^  ^^ 
before  the  last-mentioned  day,  Mrs.  W.  asked  the  pauper  ^"y  JJ^^rea 
"  to  stay  again,"  to  which  she  replied,  that  she  had  no  ^^l^^^^^^^ 
objection  if  they  could  agree  about  wages ;  they  agreed  Jjf»  v^^\  no- 
for  3/.  10s.|  and  one  shilling  earnest  was  paid.     At  the  said  as  to  the 

,  time  for  which 

hiring,  nothing  was  said  as  to  the  time  for  which  the  the  pauper  was 

_.,  •11  t^*  serve,  but  a 

pauper  was  to  serve.     There  was  no  mcerval  between  ^eek  after. 
the  first  and  second  sei-vice.     A  fortnight  before  Old  mUti^said 
Michaelmas  her  mistress  said  to  her,  «  Hannah,  I  have  Iffha^jJ^ 

%  you,  but  men- 

tioned tto  time ;  remember  that  you  are  hired  for  fifty-one  weeks/'  to  which  the  pauper 
assented  t  Held,  that  this  was  a  good  hiring  for  a  year. 

Vol.  II.  3D  hired 
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1834.       hired  you,  but  mendoned  no  time^  remember  yoo  ore 

-J    ^         hired  for  fifty-one  weeks.'*    To  this  the  pauper  said, 

aWmji       ««  Very  welL"    The  pauper  lived  with  Mrs.  ffi  until 

ants  of       Old  Mickadmas-dety^  1823.    She  asked  to  have  her  week 

WORTH.      ^at  brfore  Christmas.    Mrs.  W.  said,  *^  You  shall  have 

three  or  four  days  now,  I  cannot  spare  you  the  whole 

week."     She  staid  away  three  successive  days  and  nights 

Aen,  and  had  the  other  four  days  at  different  times 

during  the  year,  returning  on  each  of  them  to  sleep  at 

her  mistress's,  and  her  mistress  gave  her  two  or  three 

holidays  besides.     She  never  was  absent  without  her 

mistress's  permission,  and   always  returned  into  the 

service^  and  at  the  end  of  the  year  received  her  wages. 

The  case  was  argued  by  Reader^  HiUiard^  and  Humr 

fre^ij  in  support  of  the  order  of  sessions,  and  Marriott 

and  Fifnes  CUntofi^  contnL 

Baylet  J.  {a)  The  question  in  this  case  ought  to  have 
been  decided  by  the  court  of  quarter  sessions,  but  inas- 
much as  great  expence  has  been  incurred,  we  will  pro- 
nounce our  judgment  upon  the  fiicts  stated  in  the  case. 
And  I  am  of  opinion  that  a  settlement  was  gained  in 
Market  Bosworih.  It  appears,  that  three  weeks  before 
Old  Michaelmas^  the  mistress  asked  the  pauper  to  stay 
again,  to  which  she  replied,  that  she  had  no  objection  if 
they  could  agi*ee  about  wages ;  they  did  agree  for  Si  10^., 
and  one  shilling  earnest  was  paid.  Now  it  is  quite  clear 
that  that  constituted  a  general  hiring  for  a  year,  and 
the  question  is,  whether  the  subsequent  conversation  be- 
tween thie  mistress  and  the  servant  amounted  to  an 
alteration  of  the  original  bargain,  so  as  to  convert  that 

(ff)  AblmH  a  J.  was  ntUng  at  Nisi  Mtii  at  OuH^DmOI. 

which 
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which  bad  been  a  hiring  for  a  year  into  a  hiring  for       1824. 

My-one  weeks  only,  or  whether  it  was  a  dispensation      "^ 

by  the  raisiress  with  one  week's  service.  Now  it  is  laid  against 
down  in  Mr.  Ndarfs  Treatise  on  the  Poor  Laws  (a),  that  ants  of 
where  the  absence  of  the  servant  takes  place  on  the  ^wowaf^ 
ipfister's  account  and  at  his  request,  the  courts  have 
been  inclined  to  infer  a  dispensation,  inasmuch  as  the 
absence  originates  with  him  in  whom  the  power  of  dis- 
paisation  is  vested,  and  is  only  acquiesced  in  by  the 
servant  Now,  apply  that  rule  to  the  presenft  case. 
There  hi^ving  been  a  general  hiring  for  a  year»  the 
mistress  afterwards  states  to  the  servant  that  she  had 
hired  her,  but  that  she  bad  mentioned  no  time,  and  de« 
sires  her  to  remember  that  she  was  hired  for  fifty-one 
weeks.  The  servant  made  no  overture  to  the  mistress 
&r  a  change  of  the  original  agreementt  According  to 
the  above  rqle,  therefore,  this  ought  to  be  construed  to 
be  a  dispensation :  the  mistress  acknowledges  that  there 
bad  been  a  hiring,  and  if  she  intended  to  explain  the 
original  agreement,  her  explanation  of  it  was  &lse;  for 
In  the  first  Instance,  there  is  a  hiring  for  a  year  at  an 
entire  sum  of  3/.  10s.,  and  there  is  no  stipulation  after- 
wards that  the  pauper  was  to  be  paid  wages  for  fifty-one  * 
weeks,  at  the  rate  of  SZL  10s.  for  the  whole  year.  I  think, 
therefore,  that  there  was  no  alteration  of  the  original 
bargain,  but  that  there  was  a  dispensation  with  the  ser- 
vice of  the  pauper  for  one  week,  and  I  think  that  the 
sessions  were  warranted  in  considering  this  either  a  case 
of  dispensation  or  of  fraud.  I  cannot  distinguish  this 
case  from  that  of  The  King  v.  Sulgrave.  (ft)  There 
the  pauper  was  hired  in  February  to  serve  till  Old 

(a)  VoL  i.  «97.  (h)  2  T*\R.  376.' 

3  D  S  Michaelmas. 
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18S4. 


TUOMAI 

agamd 


the  Court  of  Common  Pleas^  in  the  cate  of  JFestktf  v. 
Jones  {0)9  when  they  acted  upon  the  opinion  expressed 
by  Lord  Hardwick  in  Edgar  v*  Farmer^  and  set  aside ' 
the  service  of  the  copy  of  process,  the  original  not  hav- 
ing been  shewn,  although  demanded.  The  act  of  par- 
liament does  not  say  that  the  plaintiff  **  shall  deliver  a 
copy,"  but  that  he  shall  "  serve  the  defendant  person^ 
ally  with  a  copy."  Where  that  is  required  the  party 
has  a  right,  if  he  wishes  it,  to  see  the  original,  in  order 
that  he  may  have  reasonable  proof  that  he  is  served  with 
a  correct  copy  of  the  process ;  the  service  in  this  case 
was,  therefore,  irregular,  and  must  be  set  aside  with 
costs. 

Rule  id)iolutc. 


(a)  5  i?.  J/.  162. 


May  92d. 


UoBiNSON  against  Vale. 


fetidant  had 
committed  an 
act  of  bank- 
niptcyi  but  be- 


The  plaintiff  in  JA  RULE  had  been  obtained  to  discharge  the  de- 
tretpass,  hav-  fcndant  out  of  custody,  on  the  ground  that  he  had 

l^^kt,  aigned  obtained  his  certificate  under  a  commission  of  bank* 
fft^lhe  d^"'  ruptcy,  which  issued  after  the  contracting  of  the  debt 
for  which  he  was  arrested.  It  appeared,  that  an  action 
of  trespass  had  been  brought  against  him  for  taking  the 
fore  the  issuing  plaintiff's  goods ;   the  plaintiff  obtained  a  verdict,  and 

ofacommis-       «      ,   .     ,  .       , 

sion :  Held,  final  judgment  in  that  action  was  signed  on  the  29th  of 
wasprovaable  January.  The  defendant  committed  an  act  of  bank- 
m^wlon  wb^-  ruptcy  on  the  2Sd,  and  a  commission  was  thereupon  is- 
"^Zt^^"  s"^^l  o"  ^'^^  ^^st  of  the  same  month.     The  defendant 

defendant, 

who  bad  been  nrrestcd  on  a  ca.  so.,  was  entitled  to  be  discharged  on  obtaining  his  certi- 

fictte. 
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was  afterwards  arrested,  ou  a  ca.  sa.,  and  having  ob-       18S4« 
tained  bis  certificate,  which  was  allowed  on  the  8th  of 
Aprilj  made  this  application. 


WUde  shewed  causey  and  contended,  that  the  plaintiff's 
demand  was  not  proveable  under  the  commission,  the 
damages  and  costs  in  an  action  of  tort  not  being  <*  a 
debt  bond  fide  contracted,''  .within  the  meaning  of  the 
486.S.  <r.l35.  S.2.,  which  enables  creditors  to  prove 
such  debtsj  when  contracted  between  the  act  of  bank- 
ru^tcy  and  the  issuing  of  the  commission. 

Per  Cwiam.  The  judgment,  even  in  an  actioo  of 
tort,  is  a  debt  contracted.  The  words  ^  bona  fids^'  in 
the  statute,  appear  to  be  used  in  oppdsition  to  debts 
contracted  by  collusion ;  and  it  seems  to  have  been  the 
object  of  the  legislature,  to  prevent  all  discussion,  as  to 
whether  a  fair  debt  of  any  description  was  contracted 
before  or  after  the  act  of  bankrupti^.  This  debt  was 
therefore  proveable^  and  the  drfsndant  must  be  di»» 
charged. 

Rule  idbsolnti^ 


Rouvaov 
agabut 
Vali. 


3D  4 
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The  Kino  against  The  Bailiff  and  Burgesses  of 

IlCH£ST£R, 


Tbebiiliffand  TV/fANDAMUSy  redting  that  the  lor,d  of  the  manor 

biinniMi  of        Xt  JL 

jichester  (a  cor-  ,  of  IlchesteTj  for  tlxe  time  being,,  from  timeiiome* 

j^ripUon.)  morial,  both  holden,  and  stUl  of  right  ouglittohoU» 
hSlSTrW™  *  court-leet  and  view  of  frankpledge,  in.  and  for  the 
S^maw^  4aid  manor,  yearly,  to  wit,  on,  &c,,  or  on  such  other 
jicA*^,  wd,    ^^  ^j  jj^jg  ^  iQ  IjJpj  jjjill  gggm  jj^Q^i  mij  necessary ; 

during  all  that  which  said  court  leet  and  view  of  frankpledge  from  time 
court-leet  for     whereof,  &&»  of  right  have  been,  and  still  of  right  ought 

the  manoTi  on 

certain  days,  in  \Q  bo,  holdcn  in  the  guildhall  of  the  borough  aforc^ 
of^theborough,  said;  commanded  the  bailiff  and  burgesses  to, permit 
SS^?'*!^'  Sir  W.  Talmash,  commonly  caUad  Lord  HunHngiffWiT, 
they^J^t^'a  ^^^^  ^^  ^^  ^^  manor,  to  hold  the  court-leet  in  (be 
*u"r!Sied  t^  guildhall,  as  of  right  he  ought  to  do.  The  return  a4- 
grant  to  them    mitted  that  the  manor  of  IWiester  was  an  ancient  manor, 

a  court-leet  to 

be  holden  in      and  that  Lord  H.  was  lord  of  the  manor,  by  virtue  of 

the  guildhall, 

<>  as  of  ancient  an  award  thereinafter  set  forth;  and  tliat  the  lordi  by 
used."  By  an  his  steward,  hath  from  time  whereof,  &c.  holdcn  and, 
V^^l,  in  5till  of  right  ought  to  hold,  a  court-leet,  &c.,  in  and  for 
pri7rt^°artof*  ^^^  i^^nov,  to  wit,  &c.;  "but  that  such  cpurt-lcet 
^Ih^MOTof  ^^  ^^^  ^"S^^*  "°^  '^  ^  holden  in  the  guildhall  of  t)ie 
lieheaer,  wiUi   borough  afpresaid."    And  further,  that  the  borowh  pf 

the  nghtif 

memben,        Jlclie^er  IS  an  ancient  boroughi  and  that  the  inhabitants 

courtSt  yiew  of ' 

frankpledge,     the^co^  from  time  whereof,  &&,  have  been  ^  body  politic 

&c.,  royaltiea 

and  appurte- 

nancesi  (excepting  to  the  baiiriT  and  burgesses  the  guildhall,  housest  buildings,  court,  or 

garden  belonging  to  4ie  saaie^  &c«r*  were  conreyed  to  Lord  H»:  Held,  that  allboi^gh  the 

exception  retained  in  the  bailifTand  burgesses  the  property  in  tlic  guildhall,  yet  the  lord  of 

tba  ni«iior  bad  a  rigbrc»  h^  ithe  coun«4»et.  then. 

and 
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and  corporate^  by  the  name  of  the  bailiff  and  burgesses  MS^ 
of  the  borough  of  Ikhester  /  and  that  the  inhabitants  xbTKurs 
of  the  borough  were,  by*  letters  patent,  granted  by  jj,^^JS!ff  Ac 
PhUip  and  Mary^  in  the  fifth  and  sixth  years  of  their  ^  Imbcrsw* 
velgtly'lticorpdrated  by  the  name  of  bailiff  4ind  bur-* 
gesses  of  the  borough  of  Ilchester;  and  that  the 
bailiff  and  burgesses  have,  from  time  whereof^  &c. 
been  seised  and  possessed  of  the  guildhall,  with  its 
appurtenances,  and  have  been  used  and  accustomed 
^enccf  hitherto  to  hold  all  corporate  assemblies  there, 
and  to  use  the  same  for  all  corporate  purposes;  and 
thad  until  tbn  making  of  the  said  award  the  bailiff  - 
and  t)urgesses  had  been,  and  were,  lords  of  the  manor, 
arid  had  been  used  and  accustomed  to  hold  courts- 
leet  in'tfid  for  the  manor,  within  the  guildhall,  and 
to  liave  the  exclusive  use  and  enjoyment  thereo£ 
Arnd  that  Ph.4r^'  did  by  their  charter  grant  unto 
the  said  bailiff  and  burgesses  to  have  within  the  said 
borough,  for  ever  thereafter,  view  of  frankpledge  of 
an  the  burgesses,  inhabitants,  and  resiants,  twice  by 
the  year,  in  the  guildhall  of  the  borough  aforesaid,  to 
be  holden  at  strch  days  and  times  as  'to  them  should 
seem  fit  and  necessary,  as  of  ancient  time  had  been 
used.  The  return  then  set  out  a  private  act  of  parlia- 
ment, and  an  award  made  in  execution  if  it,  whereby 
the  at^Hrator  awarded  to  Lord  H.  '*  all  that  the  manor 
o(  tichesier J  mih  the  rights,  members,  courts,  view  of 
frankpledge,  profits  of  tolls  of  all  markets  and  fairs 
'  held  in  ^be  borough  of  Ilchester ^  royalties  and  appurte- 
nances to  the  same  belonging,  (excepting  to  the  bailiff 
and  burgesses,  the  guildhall,  houses,  buildings,  court,  or 
garden,  belongitlg  to  the  same^  and  the  ground  in  front 
thereof  inclosed  with  iron  chains,  &c«''     The  retiim 

then 
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1884*       then  staUd,  thiU;  there  were  sevaral  houste  in  the  manoi 

JT^ZT  .     the  pr<^rty  of  Lord  H*^  where  the  court4eet  might  be 

agtdnu       conveniently  holden ;  wherefiure  the  uid  bailiff  and  bur- 
TlieB*utff>ftc* 
of  Jiciii8xkB»  gesses  have  not  permitted  Lord  H,  to  hold  the  6aid 

court  in  the  guildhall. 

Z).  F.  Janes  objected  to  the  returui  that  it  did  not 
give  any  sufficient  answer  to  the  lord's  claim.  The 
question  here  is^  not  whether  the  lord  can  hold  the 
coart-leet  where  he  pleases  within  the  manor,  and  com- 
pel the  resiants  to ,  attend,  but  whether  the  place  where 
he  now  desires  to  hold  it^  is  not  the  proper  place*  It  is 
true,  that  in  Bes  v.  Tke  Mayor  qf  Wigan  (a),  a  manda- 
mus to  compel  the  mayor  to  let  the  lord  hold  a  court* 
leet  in  the  guildhall  was  refused*  Two  of  the  three 
judges  present  seem  to  have  proceeded  on  the  groundi 
that  theffs  was  no  precedent  for  such  a  writ,  atid  that 
the  lord  might  hold  the  leet  where  he  pleased  within  the 
manor.  The  other  judge  {Ckapfie  J.)  observed,  <^  If 
the  in-burgesses  have  attended  this  leet  in  the  town-hall| 
time  out  of  mind,  as  is  alleged,  that  custom  is  a  right." 
Here  it  is  admitted  by  the  return,  that  the  court  has 
been  immemoriaUy  holden  in  the  guildhali,  and  the 
charter  of  Ph^SfM^  directs,  that  it  shaU  be  there  holden^ 
<<  as  of  ancient  time  hath  been  used."  And  in  Bex  v* 
The  Corporation  rf  Grantham  (6),  such  a  mandamus  was 
granted.  The  exception  in  the  award  set  out  in  the 
return  does  not  affect  the  question.  In  the  cases  cited 
it  was  never  su^ested,  that  the  lord  could  not  have  a 
right  to  hold  his  leet  in  the  guildhall,  because  the  pro- 
perty was  in  the  corporation;  and  it  is  quite  plain,  diat 

(a)  1  »%.  76.  {b)  2  r.  m.  716. 

the 
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the  exGeption  in  the  award  was  merely  intend^  to  leave       18fl4« 
the  pro^ierty  in  the  guildhaU  in  the  bailiff  and  burgefises^  ". " 

The  Kivfl 

but  not  to  disturb  or  destroy  any  right  which  the  lord        atainti 

•   11  •  •iii>i  g%  Tli6  Dulnli  etc* 

miffLt  have^  to  use  it  occasionaliy  for  the  purpose  or  of  luuimnt 
holding  his  courts, 

Adanif  contra.  The  lord  of  the  manor  otlkhester  has 
not  any  right  to  hold  his  court^leet  in  the  guildhaU  of 
the  borough.     There  is  nothing  on  the  face  of  the  re« 
turn  to  shew  a  custom  to  hold  it  (here ;  nor  is  there  any 
thing  in  the  charter  ofPL^rM.  which  makes  it  incum- 
bent on  the  lord  to  hold  his  court  there.    The  return 
states^  that  although  the  lord  hath  immemorially  held  a 
court^leet,  yet  that  such  court-leet  of  right  ought  not  to 
be  holdoi  in  the  guildhalL    [jBo^i^  J. .But  it  does  not 
deny,  that  it  has  of  right  been  holden  there  from  time 
immemoriaL]    The  bailiff  and  burgesses  are  allq;ed  to 
have  been  lords  of  the  manor  from  time  whereof,  &c.| 
and  the  unity  of  possession  of  the  manor  and  guildhalli 
gets  rid  of  the  presumption  that  the  lord  has,  by  custom^ 
a  right  to  hold  his  court  there*    Nor  is  the  case  altered 
by  the  charter  of  Ph.SfM.  It  certainly,  in  words,  grants 
a  court-leet  to  be  holden  in  the  guildhall,  but  there  is 
nothing  in  the  charter  to  make  the  place  of  the  essence  ^ 
of  the  court.    Besides,  as  the  charter  does  not  confer 
any  new  privileges,  it  is  to  be  considered  rather  as  a 
charter  of  confirmation  than  of  original  grant ;  it  cannot 
therefore  be  supposed,  that  the  crown  intended  to  im- 
pose the  necessity  of  holding  the  court*leet  in  any  other 
way  than  that  which  would  have  sufficed  before.     Of 
the  cases  whidi  have  been  cited.  Rex  v.  Mayor  of  Wigan 
is  an  authority  in  favor  of  this  return,  and  Bex  v.  Gfran- 
tharn  is  not  entitled  to  much  weight,  as  it  appears  to 

have 
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1824*       huve  been  but  little  considered)  and  the  attention  of  the 

-       court  was  not  directed  to  Bex  v.  W^an,    .Lastly,  the 

agttfntt       exception  in  the  award  was  of  the  ffuildhall  entirely; 
The  Bailiff,  &c.  '^  ■  7 

of  Itcntsm.  and  therefore  the  lord  can  have  no  right  to  go  there  at 
oil*  There  was  no  saving  of  any  right  which  he  would 
have  had  but  for  the  exception, 

Abbott  C.  J.  We  are  not  called  upon  in  this  case 
to  decide  whether  or  not  the  lord  of  the  manor  of  J7- 
Chester  could  hold  his  coart-leet  in  any  other  place  than 
the  guildhall,  but  whether  he  has  a  right  to  hold  it  in 
that  place.  Upon  the  return,  it  appears  that  certain 
facts  are  admitted,  viz.  that  from  time  immemorial  the 
bailiff  and  burgesses  of  Ilchester  have  been  lords  of  the 
manor  of  Ildiester^  and  have,  during  all  that  time,  held 
a  court-leet  in  the  guildhall ;  and  it  is  further  admitted, 
that  a  charter  oi  Ph^SfM.^  granted  to  the  bailiff  and  bur-* 
gesses,  to  have  within  the  borough  a  court-leet  in  the 
guildhall  of  the  borough,  to  be  holden  as  of  ancient  time 
had  been  used.  Up  to  the  execution  of  the  award,  which 
also  is  set  out  in  the  return,  the  court-leet  appears  to 
have  been  always  holden  in  the  guildhall.  That  award 
being  made  in  pursuance  of  a  private  act  of  parlia- 
ment, is  to  be  considered  as  in  the  nature  of  a  convey- 
ance. Now  what  does  it  give  to  the  present  applicant  ? 
^*  All  that  the  manor  odlchester^  with  the  rights,  mem^ 
.  bers,  courts,  view  of  frankpledge,  profits  of  tolls  of  all 
markets  and  fairs  held  within  the  borough  oi  Echest€r$ 
royalties  and  appurtenances  to  the  same  belonging.^'  Had 
the  award  or  conveyance  stopped  there,  the  right  to 
hold  the  court-leet  in  the  guildhall  would  unquestionably 
have  passed.  Then  do  the  words  of  the  exception 
narrow  that  grant?   "  Excepting  to  the  bailiff  and  bur- 
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gesses,  aiid  their  successors^  the  guildhall,  houses,  build-        iS24. 
ings,  court  or  garden  belonging  to  the  same,  and  the     _,      ■   : 
ground  in  front  thereof,  now  inclosed  with  iron  chains ;        i«aiV»c  ^ 
and  also  except  the  allotments  hereinbefore  made  to  of  Ilchistu. 
them,  and  also  divers  quit-rent^,  as  in  the  award  in  that 
behalf  mentioned.''    The  things  excepted  are  all  mat^ 
ters  of  property,  and  it  is  not  inconsistent  with  the  terms 
of  the  exception,  that  the  use  of  the  guildhall  for  the 
purpose  of  holding  the  court-Ieet  should  pass  by  the 
granting  part  of  the  award.     For  these  reasons,  I  am  of 
opinion,  that  the  award  conveyed  to  Lord  H.  not  only 
a  right  to  hold  a  court-leet,  but  a  right  to  hold  it  in  the 
guildhall  of  the  borough  of  Ilchester.     A  peremptory 
mandamus  must  therefore  be  awarded. 

Bayl£Y  J.  I  am  of  opinion  that  the  return  is  insu& 
ficient,  and  ought  to  be  quashed.  The  bailiff  and  bur* 
gesses  might  have  given  a  very  short  answer  to  the 
most  material  allegation  in  the  writ,  viz.  that  the  court- 
leet  has  not,  from  time  immemorial,  of  right  been  holden 
in  the  guildhall.  The  return,  however,  does  not  apply 
to  the  time  past,  but  merely  to  the  present.  I  think, 
that  by  omitting  to  deny  the  whole  allegation,  the  cor- 
poration have  admitted  that  which  obliges  them  to  allow 
the  lord  to  use  the  guildhall  for  the  purpose  of  holding 
the  court-leet  there ;  for  they  adroit  that  the  kct  has 
been  always  holden  there,  and  set  out  a  charter  of 
Pk.4rM.y  granting  to  them  a  court-leet  to  be  holden 
in  that  place,  as  of  ancient  time  had  been  used.  The 
lord  of  the  manor  then  clearly  had  a  privilege  to  hold 
the  court  there,  and  I  am  inclined  to  think  that  he  was 
under  an  obligation  to  do  so ;  but  it  is  not  necessary  to 
decide  that  point.    The  exception  in  the  award  does 

not 
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tSM.       Bot  vary  the  case  t  for  die  resefration  of  the  ^fldhall  is 
totgect  to  all  the  privileges  annexed  to  the  court-leet, 

of  iLoanrsB.  HoiBOTD  J.  I  think  that  the  right  to  hold  the  conrt- 
leet  in  tiie  guildball  passed  to  Lord  H  together  witb 
the  court.  That  was  a  distinct  right  existing  at  the 
liflM  nidependent  of  the  ownership  of  the  soil ;  it  was  a 
right  in  which  all  the  resiants,  as  well  as  the  oorpomtiony 
were  interested.  The  exception  retained  in  the  cor- 
poration the  ownership  of  the  guildhall,  but  that  owner- 
ship must  exist  subject  to  the  privileges  vested  in  Qth» 
persons.  For  these  reasons,  I  think  that  a  peremptory 
mandamus  must  be  awarded. 

LiTTLfinALE  J.  The  award  having  granted  the  leet, 
with  all  royalties  and  appurtenances  to  the  lanie  fae-> 
longings  it  must  be  taken  to  have  been  granted  in  the 
same  manner  in  which  the  corporation  bcffore  had  it, 
and  with  all  the  ancient  privileges  then  annexed  to  it- 
Now  it  is  stated  to  have  been  immemorially  holden  in 
the  guildhall,  it  must  therefore  \)e  supposed  to  have 
been  a  part  of  the  original  grant  that  it  should  be  holden 
there^  and  the  award  has  conveyed  it  together  with  that 
privilege*  It  may  be  said,  that  the  word  0  appurte- 
nances'' will  not  of  itself  convey  a  right  to  hold  the 
court  in  any  particular  place.  It  is  true,  that  by  a  grant 
of  land  with  the  appurtenances,  any  thing  collateral  to 
the  use  of  the  land  will  not  pass ;  but  a  place  fot  hold- 
ing a  court  is  necessary.  It  is  parcel  of  the  court.  And 
if  the  right  to  hold  it  in  a  particular  place  has  been  at- 
tached to  it  from  time  immemorial,  it  will  pass  by  a  grant 
of  the  court  with  the  appurtenances.    The  exception 

relied 
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relied  on  does  not  a£fect  the  question.     The  guildhall  ap-       1 824. 
pears  to  have  been  parcel  of  the  demesnes  of  the  manor,      xhTKni 
and  unless  excepted,  would  have  passed  to  Lord  H*  _  H^^ 
together  with  the  manor.    That  appears  to  have  been   of  iLcaxinii. 
the  reason  for  introducing  the  exception ;  but  even  if  it 
were  not  so,  the  court-leet  having  been  granted  with  all 
privileges,  the  exception  could  not  afterwards  take  them 
away. 

Peremptory  mandamus  awarded. 


The  King  against  The  Justices  of  the  Peace  for 
the  City  and  County  of  the  City  of  Yoek* 

A  RULE  hiid  been  obtained  calling  upon  the  de»  Bjssgs. 

fendants  to  shew  cause  why  a  writ  of  mandamus  ^  gi>^  i^nst 
should  not  issue,  commanding  them  to  cause  oonti*  n^-^sUla 
nuances  to  their  next  general  quarter  sessions  of  the  ^SJ^^^^J 
peaces  to  be  holden  in  end  f<Mr  the  said  city  and  countyi  ^  ^®'  *  ■*"«• 
to  be  entered,  upon  the  appeal  of  the  overseers  of 
the  poor  of  the  parish  of  St*  Crux  in  the  said  city, 
against  a  rate  or  assessment  made  by  idrtue  of  an  order 
pf  the  court  of  general  quarter  sessions  of  the  peaces 
held  for  the  said  city  and  county,  on  Friday^  the  17th 
day  of  October  last,  wberfsby  the  inhabitants  of  the  parish 
of  S^.  Crux  were  assessed  in  the  sum  of  S2h  lis*  9(2.,  sa 
their  proportion  of  the  sum  by  the  court  directed  to  be 
estreated  on  the  inhabitants  of  the  said  city  and  county, 
and  at  such  next  general  qnarter  sessipns  of  the  peace 
to  hear  and  determine  the  merits  of  the  said  sppeaL 
It  appeared  that  a  rate  had  been  made^  and  imposed 
upon  the  respective  parties  within  the  city  and  county 

in 
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I894t,       in  mdk  fixed  proporiioos  as  had  been  for  a  long 

of  years  invariably  adopted.  Against  this  rate  tiie 
T*^  ^  parish  of  S/.  Cmr  had  appealed,  on  the  groond  of  beii^ 
YoftK.  overrated,  but  the  sessions  refused  to  entertain  the  ap- 
peal, conceiving  that  they  were  not  authorised  by  any 
existing  l^w  to  vary  the  fixed  pr<^rtions  of  the  county 
rates  from  the  form  in  which  they  had  for  many  years 
existed. 

Tindal  shewed  cause.  The  sessions  were  justified  in 
refusing  to  entertain  this  appeal.  By  statute  12G.2. 
c.29%  5.1.  the  county  rates  were  to  be  assessed  in  sudi 
proportions  as  any  of  the  rates  by  the  former  acts  bad 
been  usually  assessed.  Under  that  statute,  therefore^ 
the  justices  had  no  authority,  notwithstanding  any 
change  of  circumstances,  to  vary  the  proportions  ac- 
cording to  whidi  parishes  were  then  rated.  Nor  did 
any  appeal  lie  against  a  rate  founded  upon  such  fixed 
proportions;  for  although  an  appeal  is  in  some  inscaiioet 
given  by  the  twelfth  section  of  that  act,  yet  the  case  of 
I  Bex  V.  St.  PatiPs^  Cavent^ardcn  {a)  expressly  deter* 
mined  that  it  did  not  lie  in  a  case  like  the  present. 
The  question  then  is,  whether  the  statute  55G.5.  c6l. 
varies  the  matter.  By  the  first  section  of  that  act, 
justices  in  general,  or  quarter  sessions,  are  empowered 
to  make  a/air  and  equal  county  rate  whenever  circnm- 
stances  shall  appear  to  require  it ;  and  by  the  fourteenth 
section  of  the  same  act,  an  appeal  is  given  against  any 
rate  made  in  pursuance  of  the  first  section.  Bnt  the 
justices  in  the  present  instance  have  not  as  yet  pro- 
ceeded to  avail  themselves  of  the  aotbority  given  by  that 

(•)  CM.  Ckh  is$. 

statate* 
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^tatule,  bat  itiU  adhere  to  the  scale  of  the  fixed  pro-  1BS4. 
portioQs.  It  folbwsy  consequently,  that  the  rate  hi 
question  is  unaffected  by  any  of  the  clauses  in  that  act* 
If  that  be  so,  the  appeal  can  Only  lie  by  virtue  of  the 
'ISG.2.  C.29.,  biit  that,  the  case  cited  expressly  negatives. 
The  inconvenience  <^a  contrary  construction  would  be^ 
diat  the  justices  might  be  compelled  at  any  time,  and 
with  whatever  inconvenience,  to  make  a  new  county 
rate  under  the  55G.3.  c.51,  although  by  the  first  section 
of  that  act  they  are  expressly  invested  with  a  discre- 
tionary power.  No  injustice  can  arise  from  holding 
that  an  appeal  is  not  given,  because  the  party  aggrieved 
may  still  apply  for  a  mandamus  to  the  justices  to  make 
a  new  ad  valorem  county  rate  under  the  last-named 
statute  which,  indeed,  is  the  proper  sort  of  relief  in  a 
ISce  the  present* 


CoUman  and  Alexander  contra.  It  is  true,  that  the 
)  ciBex  v.  St.  PauFs  Covent  Garden  determined  that 
no.  appeal  lay«  under  the  13G.2.  r.29.  against  a  rate 
feonded  on  the  fixed  proportions  then  existing ;  but  an 
appeal  lies  under  the  55  G.3.  c.5 1  •  5. 1 4.  That  act  was  of 
'  a  remedial  nature^  as  f^[^)earsfrom  the  finit  section,  which 
recites  that  the  laws  then  in  force  were  found  inefiectual 
for  the  eorrectipn  of  the  disproportions  which  then 
existed,  or  might  from  time  to  time  take  place  in  the 
assessment  of  county  rates,  and,  therefore,  empowers 
the  justices  in  sessions,  ''  whenever  circumstances  shall 
appear  to  require  it,"  to  make  a  fair  and  equal  county 
rate*  But  how  can  the  necessity  for  a  new  rate  appear 
to  the  justices  in  sessions,  exoeptby  aiq[>eals  against  the 
disproportions  of  those  then  existing  ?  The  fourteenth 
section  gives  an  appeal,  in  as  foil  and  comprehensive 
Vou  II.  3  E  words 
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1884.       wordf  as  can  be  used  against  **  any  rate  then  existing 

,         or  thereafter  to  be  made*  either  in  pursuance  of  that 
Hit  Kwa  ^  *^ 

agamM       act,  or  of  auj  act  or  acts  then  in  force*"    That  clearly 

TIlC  Justiccft  of 

tQjkir.  comprehends  not  only  the  new  rates  to  be  made  in 
pursuance  of  the  55G,3,,  but  all  such  as  eusted  pre- 
viously ;  viz.  those  assessed  according  to  the  fixed  pro- 
portions. Indeed}  the  proviso  at  the  close  <^  that 
section  seems  to  contemplate  the  very  case.  No  such 
inconvenience  as  that  suggested  on  the  other  side  can 
arisen  for  the  utmost  extent  to  which  the  construction 
contended  for  can  go,  will  be  to  call  upon  the  justices 
to  remedy  the  disproportion  existing  in  the  individual 
case  brought  before  them ;  and  that  they  are  empowered 
to  do  by  the  proviso  in  the  fourtemth  section. 

Abbott  C.  J.  We  are  of  opinion^  that  a  power  of 
appealing  is  given  by  the  fourteenth  section  of  the 
55G.S*  f.51.  in  a  case  like  the  present;  and  instead  of 
thiiddng  such  a  power  at  variance  with  the  object  of  that 
act|  we  consider  it  the  most  convenient  construction 
that  the  statute  can  receive.  The  rule  must  therefore 
be  made  absolute. 

Rule  absolute. 
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mi. 


The  King  agamst  The  Inhabitants  of  Benne*  Monday, 

WOST£U 

"JJPON  appeal  against  nn  order  of  two  Justices,  wber^  A  ptuper  wu 
by  James  Fletcher^  his  wife  and  family,  w^re  removed  and  hiS'b/*"' 
from  the  parish  oi  Benneworth,  in  the  parts  of  Lindsey  25^"l^dL. 
and  county  of  Lincoln^  to  the  parish  of  Calceihorpe  in  ^^^^^^^^^ 
the  said  parts  and  county;   the  sessions  quashed  the  and  the  keep  of 

"  *  a  cow  on  his 

order,  subject  to  the  opinion  of  this  Court  on  the  iMster's  land. 

^  „       .  After  the  pau. 

fpllowing  case :  per  had  served 

In  180S,  the  pauper,  James  Fletcher  (then  a  married  cowfaUingin 
man)  was  hired  by  yearly  hiring  as  a  confined  labourer  perhadin^Heu 
in  husbandry  with  Mr.  D(^  of  CaketAorpe,  farmer.  Seiife^''krpt*7i 
The  pauper  bad,  according  to  agreement,  a  bouse  and  JSe^kSdnlw* 
garden,  and  a  rood  of  potatoe  land,  and  the  keep  of  a  of  h"«^ter» 

''^  "^  'IT  and  not  in  eon* 

cow  on  his  master's  land.     The  cow  was  instead  of  so  tequence  of 

rm  any  bargain, 

much  money  for  wages.    The  pauper  remained  in  Mn  The  potatoe 

^    ,         •       t  1    •         1.1.  1      i'^^^  a°<^  ^® 

DegfS  service  eleven  years,  durmg  which  time,  namely,  keep  of  two 

in  the  year  1813,  the  pauper's  cow  failed  in  milk,  on  theannu^** 

which  account,  through  the  kindness  of  his  master,  and  5u"Sie  i^tetoe 

not  in  consequence  of  any  bargain^  the  pauper  had  in  ^^  Sr^the^one 

the  place  of  the  former  cow,  two  heifers  kept  for  him  by  ^"^  ^^  °/  *«» 

^  *  IT  #    annual  value 

his  master  on  his  master's  land  for  about  eleven  months,  than  lo^  .- 

Held,  that  the 

The  potatoe  land  and  keep  of  the  two  heifers  were  to-  pauper,  by  hav- 
ing the  potatoe 
gether  of  the  value  of  10/.  per  annum  and  upwards,  land  and  the 

But  the  potatoe  land  and  keep  of  one  cow  were  below  h^«,  a^otT" 

that  value.     On  leaving  Mr.  Day,  the  pauper  went  to  ^l^^s9G.s. 

live  as  a  confined  labourer  with  Mr.  Briggs  at  Scamhlesbyy  l^^^^^^  ' 

but,  semble^ 
that  by  having  the  potatoe  land  and  the  keep  of  the  two  beifimi  after  the  pawing  of  the 
59  G.3.  C.50.,  be  would  not  haTe  gained  a  settlement. 

3  E  2  with 
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1824.        with  whom  he  remained  five  years.    For  the  last  three 

j^^j^Q      years  of  the  pauper's  service  with  Mr.  Briggs^  the  pauper 

The^hA2i)it.    ^^  rdieved  in  Scamblesby  by  the  parish  oiDonnington 

ants  of       ^  Baine.    At  the  expiration  of  the  pauper's  service 

with  Mr.  BriggSy  the  parish  of  Donnington  on  Baine 

took  him  and  his  family  to  their  parbh,  and  put  them 

into  a  cottage  in  the  parish  of  Benneaxnihj  an  adjoining 

parish,  where  they  continued  to  relieve  them  till  some 

time  in  the  year   1822.      The  pauper  theo  became 

chargeable  to  the  pitrish  of  Benneworth. 

Scarletty  Balgw/f  and  Empsony  in  support  of  the  order 
of  sessions.  There  was  not  in  this  case  any  occupation 
of  the  land  by  the  pauper  as  tenant,  and  that  is  essential 
in  order  to  give  a  settlement  The  King  v.  Bamness  (a), 
and  B£x  v.  St.  John  Glastonbwy.  (b)  If  a  man  hires 
another  at  certain  wages,  and  agrees  also  to  lodge  and 
board  him  in  his  house,  the  servant  is  not  the  occupier 
of  any  part  of  the  house ;  and  if  he  agrees  to  lodge  and 
feed,  and  keep  his  cows  upon  his  land,  the  servant  is  not 
therefore  an  occupier  of  any  part  of  the  land.  In  Bex 
v.  Bardwell  (c),  it  was  held  that  the  party  must  reside 
on  some  part  of  the  tenement  in  respect  of  which  the 
settlement  is  claimed ;  and  also,  that  in  order  to  gain  a 
settlement  by  the  right  to  depasture  cows,  there  muse  be 
a  stipulation  in  the  contract  that  the  cows  should  be 
pasture  fed.  In  this  case  neither  of  these  circumstances 
occur.  Besides,  in  order  to  give  a  settlement  by  coming 
to  reside  upon  a  tenement,  there  must  be  some  contract 
creating  the  tenancy.  Here,  the  pauper  acquired  the 
right  to  depasture  the  two  heifers  by  the  kindness  of 
his  master.     In  Bex  v«  FiUongUy  (<0,  BvUer  J.  con- 

(d)  4  A  ^8. 310.  (6)  tS^^A.  484. 

(r)  2i7.{-C16l.  (<0  ]  7.  A.  458. 

fiidered 


IN  THE  Fifth. Year  of  GEORGE  IV,  777 

sidered  the  pauper  as  having  the  tenement  under  an       1824. 
agreement,  which  made  him  tenant  at  will. .    So  in  Bex       ' 
V.  Lackenheath  {a\  the  schoolmaster  was  considered  as        agpmti 
tenant  at  will;  and  in  Rex  v.  Croft  {b)  the  sessions  in-.        ante  of* 
ferred  a  contract.     Now,  in  this  case  the  pauper  ac-  ^»»'*'^®***- 
quired  the  right  to  feed  the  two  heifers  merely  by  the 
permission  of  his  master,  and  not  by  virtue  of  any  con- 
tract.   No  settlement  was  therefore  gained  in  the  parish 
of  Caketharpe. 

The  Jtiomey-'Generalf  Nolans  and  I^es  Clinton^ 
contra.  It  is  clear  upon  the  authorities,  that  where  the 
run  of  a  cow  upon  land  is  of  the  annual  value  of  iOL^ 
and  it  is  hired  by  the  year,  a  party  thereby  gains  a  set- 
tlement. If  he  pays  in  labour  instead  of  money,  he  also 
gains  a  settlement.  The  value  of  the  run  of  one  cow- 
not  being  of  the  annual  value  of  10/.,  the  pauper  did 
not  thereby  gain  any  settlement,  but  the  master  after- 
wards gave  him  the  run  of  two  heifers,  and  that  was  of 
the  annual  value  of  10/.  Suppose,  in  the  first  instance, 
the  pauper  had  had  land  of  the  annual  value  of  9/.,  as 
an  equivalent  for  his  service  he  would  not  have  gained 
any  settlement ;  but  if  the  master  afterwards,  for  his  own 
convenience,  gave  the  pauper  other  land  worth  10/.  a 
year,  that  surely  would  give  a  settlement,  although  he 
did  not  occupy  that  land  under  a  contract.  That  is  the 
case  here^  for  the  two  heifers  are  substituted  for  one 
cow.  If,  therefore,  the  run  of  a  cow  be  equivalent  to 
the  occupation  of  a  tenement,  it  is  clear  that  a  settle- 
ment was  gained.  Suppose,  that  instead  of  service  he 
had  paid  a  money  rent  for  the  first  tenement,  and  that 

(a)  1J9.  4-  c.  SZh  if»)^S.^  Ai  171. 

3  E  3  *  afterwards 
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1824.  afterwards  he  was  permitted  to  occupy  another  t&te^ 
ment  of  10/.  annual  value  above  forty  days,  and  that  be 
paid  the  rent,  he  would  thereby  occupy  as  tenant.  The 
case  otRex  v.  Fillo?iglet/ {a)  shews  clearly  that  no  agree- 
ment is  necessary ;  for  there  the  pauper  was  to  hold  so 
long  as  his  brother  pleased,  and  was  to  pay  no  rent ; 
and  in  Rex  v.  Crqfl  [b)  it  was  expressly  found,  that  there 
was  not  any  positive  contract.  In  Rex  v.  BardweU  {c) 
the  judgment  did  not  proceed  upon  the  ground,  that  a 
party  must  reside  upon  the  tenement,  in  order  to  satisfy 
the  words  of  the  13&14Cfer.2,  cA2.  «  coming  to  settle" 
Bex  V.  Minster  (d)  shews  that  that  Is  tiot  necessary. 

Ctir.  adv.  vuli. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  This  case  was  argued  before  us  in  the  course 
of  the  present  term.  We  are  all  strongly  impressed 
with  the  inconvenience  of  considering  a  settlement  to  be 
gained  under  circumstances  like  the  present ;  and  under 
that  impression,  we  thought  it  right  to  consider  the  sub- 
ject before  we  delivered  our  judgment.  We  have  done 
so ;  but  we  find  the  law  so  firmly  established,  that  a  per- 
ception of  the  profits  of  land  by  the  mouths  of  cattle,  i$  a 
tenement,  within  the  meaning  of  the  stat.  l3&14C5!ir.2. 
r.l2.,  and  that  an  occupation  of  a  tenement  of  the  yearly 
value  of  10/.  will  give  a  settlement,  whether  the  rent  be 
paid  in  money  or  in  labour ;  and  even  if  the  Occupation  be 
gratuitous  and  no  rent  paid;  that  we  do  not  think  our- 
selves at  liberty  to  unsettle  this  doctrine  |  and,  conse- 
quently, we  are  of  opinion,  that  a  settlement  was  gained 

(a)  1  T.  R.  S5S.  (b)  5S,^jt.l  74. 

:.  ^ -{c>  dSv^cc-iea ....(fit) 

in 
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in  Calceihorpei  and  that  the  present  rule  must  be  made*      18S4. 
absolute*    The  inconvenience  is  retrospective  only:  the     fT'Wiiii 
lawj  so  far  as  it  regards  a  case  of  this  Icind  being  altered    ^^^P^^ 
by  the  statute  59  CS.  cSO.    So  that  no  person  need       intMhi 
now  abstain  from  such  an  act  as  is  disclosed  in  this  cas^ 
through  the  fear  of  bringing  a  burthen  upon  his  parish. 

Order  of  sessbns  quashed. 


Doe  on  the  Demise  df  P.Thomas  and  F&akces  jwomfaaf, 
M Any  his  Wife  against  Acklam.  ^  '^■*" 

p^JECTMENT,  to  recover  certain  premises  in  KSngs*  aiildi«n  bora 
fof^upon-Hull.     The  demise  was  on  the  1st  of  ^^"^ 
Ufaoemher,  1821.   At  the  trial  before  Mbott  C.  J.,  at  the  1^^^^^^ 
Yori  Summer  assizes,  1822,  the  jury  found  a  special  ^^  of***^t 
verdict,  the  material  parts  of  which  were  as  follows :        twn  tiim  be. 

'^  fore  that  time, 

EUxabdh  Harriton^  A.D.  ISIS,  became  seised  in  her  and  oontintting 

to  TCttde  there 

demesne,  as  of  fee,  of  and  in  a  certiun  part  of  the  tene«  afterwards,  are 
ments  in  the  declaration  mentioned;  and  afterwards,  notkii^t^*^ 
and  between  that  year  and  IBIS,  E.  Harrison  became  ^•^•*"*"« 
seised  in  her  demesne,  as  of  fee,  of  and  in  the  residue 
of  the  tenements  in  the  declaration  mentioned;  and 
being  so  seised  thereof,  she  afterwards,  on  the  26th  day 
of  Navembery  1818,  at,  &c.,  died  so  seised  of  the  said 
tenements,  never  having  been  married,  and  not  having 
made  any  last  will  or  testament  At  the  time  of  the 
death  of  Elizabeth  Harrison^  Frances  Mary^  the  wife 
of  Philip  Thomas  was  and  still  is  her  next  heir,  if 
ahe  tiie  aaid  Frances  Mary  can  by  law  inherit  the 
sud  tenements  from  EUsUtbeth  HaMsont  and  PeUr 
Hf^rrkon  was,  during  his  lifetime,  the  unde  of  £  Har^ 
S  E  4  raon. 


7^  CASES  111  EASTER  TEEM 

ie24«  risoHf  and  also  grandfather  of  the  said  Frances  Mar^ 
P^  1^^,     P.  Harrison^  being   a    natural  born   sul^ect  of  -  this 

«S*i*  kingdom,  went  from  England  to  Amaicoi  and  resided 
AcKLAifc  •  fQ,.  many  years,  and  until  the  time  of  bis  death,  in 
the  town  of  Neiaoliaven,  which  is  now  in  the  state  of 
Cannectictdf  in  North  America,  but  which  was  at  that 
time  in  and  part  of  one  of  the  British  colonies  of  North 
America,  where  he  Peter  Harrison  held  for  many  years, 
and  at  the  time  of  his  death,  the^  office  of  collector  of 
his  majesty's  customs.  Peter  Hairison  died  at  NewJiaveUf 
in  the  year  1775,  leaving  several  children  him  surviving^ 
all  of  whom,  excq>t  one  daughter,  Elizabeth,  died  during 
the  lifetime  of  Elizabeth  Harrison,  without  leaving  any 
issue  of  their  bodies  them  surviving.  Nizabeth,  the 
daughter  of  Peter  Harrison,  on  the  22d  day  of  October, 
17di,  was  married  at  Ndvport,  iti  the  state  otRhoik 
J$(<ind,  in  North  America  (which  state  of  Rhode  Island 
was  at  that  time  one  of  the  British  colonies)  to  James 
Jjudlaoo,  who  was  bom  before  the  year  1776,  in  the  state 
of  Ne-KD  York,  which  state  was  also,  at  the  time  of  the 
birth  of  James  Ludlow,  one  of  the  British  colonics. 
James  Ludlow  was  originally  brought  up  to  the  profession 
of  the  law,  Elizabeth  Ludlow  died  in  the  United  States 
of  America,  in  the  year  1790,  leaving  at  the  time  of  her 
death  one  daughter  only,  namely,  Frances  Mary,  now 
the  wife  of  the  said  P.  Thomas,  her  surviving.  The  said 
Frances  Mary  was  born  at  Newport,  in  America,  in  the 
state  o(  Rhode  Island,  on  the  4th  day  o{  February,  1784, 
after  the  United  States  of  America  were  recognised  as 
free,  sovereign,  and  independent  states,  as  hereinafter 
meniicmed ;  and  was  married  at  New  York,  in  the  state 
of  New  YoHc,  one  of  the  united  states  of  America^  to 

P.  Thomqs, 
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p.  Thmas^  in  the  year  1807.     The  colonies  ofConnecti^       1824« 
aUf  Ehode  Island^  and  Nem  York,  with  other  colonies        '  '  '  " 
in  NoriA  America^  separated  themselves  from  the  go-      i^oka^* 
vernment  and  crown  of  Great  Britain^   and  united      aSo^^ 
themselves  together,  and  on  the  4th  day  of  July^  1776, 
declared  themselves  free  and  independent  states,  by  the 
name  and  style  of  the  United  States  of  Amerka.    On 
ihc  Sd  day  ef  September^  1783,  his  late  majesty  acknow- 
ledgied  the  United  States  of  America  to  be  free,  sove^ 
reign,  and  independent  states,  and  on  the  same  Sd  day 
oi  September^  a  definitive  treaty  of  peace  was  signed,  be^ 
tween  his  said  majesty  and  the  United  States  of  America^ 
which  treaty  is  as  follows : 

Article  1st.  His  Britannic  Majesty  acknowledges  the 
said  United  States,  viz.  Nevo  Hampshire^  Massachusetts 
Bajfj  Bhode  Island,  and  Providence  Plantations;  Con-- 
neeficutf  New  York,  New  Jersey,  Pennsylvania,  DtlawarCf 
Man^nd,  Virginia,  North  Carolina,  South  Carolina,  and 
Georgia,  to  be  free,  sovereign,  and  independent  states ; 
that  he  treats  with  them  as  such,  and  for  himself^  his 
heirs  and  successors,  relinquishes  all  claims  to  the  go- 
vernment, proprietary,  and  territorial  ri'ght3  of  the  same, 
and  every  part  thereof. 

Article  Sd.  It  is  agreed,  that  the  people  of  the  United 
States  shall  continue  to  enjoy,  unmolested  the  right  to 
take  fish  of  every  kind  on  the  grand  bank,  and  on  all 
the  other  banks  of  Newfoundland,  also  inOulfof  S'f. 
Lawrence,  and  at  all  other  places  in  the  sea,  where  the 
inhabitants  of  both  countries  used  at  any  time  hereto- 
fore to  fish ;  and  also  that  the  inhabitants  of  the  United 
States  shall  have  liberty  to  take  fish  *of  every  kind,  on 
such  part  of  the  coast  of  Newfoundland,  as  British  fisher- 
men shall  use,  but  not  dry  or  cure  the  same  on  that 

island ; 
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1S24«       idand ;  and  also  on  the  coasts,  bajsj  and  creeks  of  all 

'  other  of  his  Brittmnie  Majesty's  dominions  in  Amenta  s 

Tmmith%      and  that  the  Ameriean  fishermen  shall  have  liberty  to 

AmiUM.      dry  and  cnre  fish  in  any  of  the  unsettled  bays,  harbours, 

and  creeks  of  Ntyoa  ScoHuj  Magdalen  islands,  and  La^ 

bradoTf  so  long  as  the  same  shall  remain  unsettled ;  bat 

90  soon  as  the  same  or  either  of  them  shall  be  settled,  it 

shall  not  be  lawful  for  the  said  fishermen  to  dry  or  cnre 

fish  at  such  settlement,  without  a  previous  agreement 

for  that  purpose,  wit^  the  inhabitants,  proprietors,  or 

possessors  of  the  ground. 

Article  4  th.  It  is  agreed  that  the  creditors,  on  either 
side  shall  meet  with  no  lawful  impediment  to  the  re- 
ooyery  of  the  full  value,  in  sterling  money  of  all  bona 
fide  debts  heretofore  contracted. 

Article  5th.  It  is  agreed  that  congress  shall  earnestly 
recommend  it  to  the  legislatures  of  the  respective 
states,  to  provide  for  the  restitution  of  all  estates,  rights, 
and  properties,  which  have  been  confiscated,  belonging 
to  real  British  subjects,  and  also  of  the  estates,  rights, 
and  properties  of  persons  resident  in  districts  in  the 
possession  of  his  majesty's  arms,  and  who  have  not  borne 
arms  against  the  said  United  States ;  and  that  persons 
of  any  other  description  shall  have  free  liberty  to  go  to 
any  part  or  or  parts  of  any  of  the  thirteen  United 
States,  and  therein  to  remain  twelve  months,  unmo- 
lested, in  th«r  endeavours  to  obtain  restitution  of  such 
of  their  estates,  rights,  and  properties,  as  may  have  been 
confiscated;  and  that  congress  shall  also  earnestly  re- 
commend to  the  several  states  a  re-consideration  and 
revision  <^  all  acts  or  laws  regarding  the  premises,  so  as 
to  render  the  said  laws  or  acts  perfectly  consistent,  not 
only  with  justice  afid  equity,  but  with  that  spirit  of  con- 
ciliation 
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dilation  which  on  the  retnm  of  the  bleslingB  of  peace       1824. 
shonld  universally  prevail;  and  that  congress  shall  also 

Hot  dtti* 

earnestly  recommend  to  the  several   states,  that  the       TH<MCAt 

agoinM 

estates,  rights^  and  properties  of  such  last-mentioned  Acxlan. 
persons  shall  be  restored  to  them,  thqr  refunding  to  any 
persons  who  may  be  now  in  possession,  the  bond  fide 
price  (where  any  has  been  given)  which  such  persons 
may  have  paid,  on  purchasing  any  of  the  said  land% 
rights^  or  properties  since  the  confiscation;  and  it  is 
agreed,  that  all  porsdns  who  haye  any  interest  in  con« 
fiscated  lands,  either  by  debts,  marriage  settlements,  or 
otherwise,  shall  meet  with  no  lawful  impediment  to  the 
prosecution  of  their  just  rights. 

Article  6th.  That  there  shall  be  no  fiiture  confiscations 
made,  nor  any  prosecutions  commenced  against  any 
person  or  persons,  for  or  by  reason  of  the  part  which  he 
or  they  may  have  taken  in  the  present  war ;  and  that 
no  person  shall  on  that  account  suffer  any  future  loss  or 
damage  either  in  his  person,  liberty,  or  property ;  and 
that  those  who  may  be  in  confinement  on  such  charges 
at  the  time  of  the  ratification  of  the  treaty  in  America^ 
shall  be  immediately  set  at  liberty,  and  the  prosecotions 
so  commenced  be  discontinued. 

Article  7th.  There  shall  be  a  firm  and  perpetual 
peace  between  his  Britannic  Majesty  and  the  said  states, 
and  between  the  subjects  of  the  one  and  the  citizens  of 
the  other,  wherefore  all  hostilities  both  by  sea  and  land 
shall  from  henceforth  cease,  prisoners  on  both  sides  shall 
be  set  at  liberty;  and  his  Britannic  Majesty  diall,  with 
all  convenient  speed,  and  without  causing  any  destruc- 
tion, or  carrying  away  any  negroes,  or  other  property  of 
the  American  inhabitants,  withdraw  all  his  armies,  gar- 
risons «nd  fleets  firom  die  said  United  States,  and  from 

every 
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1824.       every  port,  place,  and  harbour  within  the  same,  leavmg 
j^  in  all  fortificatioDB  the  American  artillery  that  may  be 

Thomas       therein;  and  shall  also  order,  and  cause  all  archives,' 

agaitist  • 

AniAH,  records,  deeds,  and  papers  belonging  to  any  of  the  said 
states  or  their  citizens,  which,  in  the  course  of  the  war, 
may  have  fallen  into  the  hands  of  his  officers,  to  be  forth- 
with restored  and  delivered  to  the  proper  states  and 
persons  to  whom  they  belong. 

The  special  verdict  then  stated,  that  P.  Thamasy  and 
Frances  Mary  his  wife,  afterwards,  to  wit,  on  the  1st 
day  of  November^  1821,  demised  to  the  said  John  Docj 
the  said  tenements  with  the  appurtenances  in  the  said 
declaration  mentioned,  to  have  and  to  hold  for  the  term 
of  seven  years  thence  next  ensuing,  and  fully  to  be 
complete  and  ended  in  manner  and  form  as  the  said 
John  Doe  hath  in  that  behalf  alleged,  by  virtue  of  which 
demise,  he,  the  said  John  Doe,  entered  into  the  said 
tenements  with  the  appurtenances,  and  was  possessed 
thereof  until  the  said  William  Acklam^  afterwards,  to 
wit,  on,  8cc.  entered,  &c.  but  whether  or  not  upon  the 
whole  matter,  &c.  in  the  usual  form.  The  case  was,  on 
a  former  day  in  this  term,  argued  by 

Tlndal  for  the  plaintiff.  In  order  to  establish  the 
plaintiff's  right  to  recover  in  this  action,  it  will  be  ne-« 
cessary  to  make  out  three  propositions/ 

1st.  That  all  persons  born  within  the  colonies  of 
Notih  America  whilst  subject  to  the  crown  of  Great 
Britain^  were  natural  born  subjects  to  all  intents  and 
purposes,  and  therefore  capable  to  inherit  and  hold 
lands  in  Great  Britain. 

2d.  That  the  separation  of  the  colonies  from  the 
parent  state,  and  the  acknowledgement  of  their  inde* 

pendence^ 
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pendence,  did  not  in  any  manner  affect  the  character       18i4. 


BoE  disstu 


and  capacity  of  those  persons  who  had  been  born  within , 

the  colonies  before  such  separation,  as  natural  born       ^bomas 

subjects  of  this  kingdom ;   but  that  they  continued      Acklam. 

capable  to  inherit  and  hold  lands  in  Great  Britain  as 

before. 

Sd.  That  by  virtue  of  the  25££f.3«,  or  the  TAnn. 
e.B^  explained  by  4G.2.  ^.21.,  persons  bom  within  the 
United  States  of  America^  since  their  independence  has 
been  acknowledged,  have  the  same  right  to  inherit  and 
hold  lands  as  their  parents  who  were  born  before  that 
time. 

The  first  proposition  is  so  dear,  that  it  is  rather  to  b« 
assumed  than  to  be  argued :  (this  was  conceded  on  the 
other  side.)  Then  James  Ludlam  the  father,  and  BUza* 
beth  Harmon  the  mother  of  Mrs.  Thonuu^  were  natural 
bom  subjects  of  Great  Britain^  able  to  purchase,  hold, 
inherit,  and  transmit  lands. 

The  question  upon  the  second  proposition  is,  simplyi 
whether  persons  bora  in  the  colonies  before  the  separ-* 
ation  did,  in  consequence  of  the  separation,  become 
aliens,  and  thereby  incapable  to  hold  or  inherit  lands  in 
Great  Britain ;  for  alienage  is  the  only  incapacity  now 
in  question.  That  they  did  not  become  aliens,  will  be 
made  clear  by  the  arguments  arising  from  the  situation 
of  the  parties  at  the  time  when  the  independence  of  the 
colonies  was  acknowledged ;  secondly,  by  the  language 
of  the  treaty  containing  that  acknowledgment,  subse* 
quent  treaties  and  various  acts  of  parliament  sanctioning 
those  treaties;  and,  lastly,  by  authorities  in  the  books. 
And  here  it  may  be  observed,  that  the  affirmative  of 
alienage  lies  on  the  other  side.  Mr.  Ludlow  was  a  na* 
tural  born  subject,  it  is  sufficient  for  the  plaintiff  to  shew 
that  he  was  natus  ad  fidem  re^,  it  is  for  the  defendant 

(a 
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It  18  a  relinquishment  on  tbe  part  of  the  crown  of  all 
daim  to  government,  proprietary,  or  territorial  right ; 
but  it  is  confined  to  soil  and  territory,  which  are  there- 
by made  foreign.  The  king,  by  the  treaty,  gave  some* 
thing  to  the  states,  but  did  not  take  any  thing  from  them. 
The  treaty  made  the  nation  foreign ;  that  the  king  had 
power  to  do.  It  did  not  affect  to  make  the  inhabitants 
personally  aliens ;  that  he  had  no  power  to  e6f^t 

The  fifth  is  the  next  important  article;  it  contains 
a  direct  recognition,  by  the  contracting  parties  on 
either  side,  that  the  subjects  of  each  state  should  hold 
lands  in  the  other.  It  would  have  been  absurd  to  re- 
store lands  if  they  could  not  afterwards  be  holden.  So 
also  it  must  apply  to  lands  afterwards  purchased,  and 
not  merely  to  those  which  they  then  held,  for  a  man 
could  not  be  alien  as  to  part  and  not  as  to  the  residoe. 

The  6th  article  provides  that  no  loss  or  damage  should 
be  sustained  in  person,  liberty,  or  property,  by  reason 
of  the  part  taken  in  the  war ;  but  surely  to  be  rendered 
incapable  of  holding,  inheriting,  or  transmitting  lands 
would  be  a  damage  within  the  meaning  of  that  article* 
Eleven  years  after  the  making  of  that  treaty,  a  com* 
mercial  treaty  was  made ;  by  the  ninth  article  of  which 
it  a{^ears,  that  Americans  then  held  lands  in  the  British 
dominions,  and  might  transmit  them  to  their  heirs, 
they  were  therefore  considered  as  BritiA  born' subjects 
for  that  purpose.  This  treaty  is  recognised  and  con- 
firmed by  the  37G.3.  c.91.  ^.24.,  which  recites  and  ap* 
plies  to  the  article  in  question. 

This  view  of  the  question  is  corroborated  by 'several 
cases,  bearing  in  some  degree  on  the  point.  The  very 
definition  of  alien  given  in  LitL  5.198,  "  born  out  of  the 
liegance  of  our  sovereign  lord  the  king,"  shewi}  that  the 

place 
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place  of  the  birth  is  not  conclasive  ub  to  alienage.  Lord  1 8M. 
Coie^  in  bis  commentary  on  that  passage  (a)  says,  "  Note 
here,  LiitleUm  saith  not  hors  del  realme  but  hon  de  legi^  Thomas 
ancff  for  he  may  be  bom  out  of  the  realm  of  England  Ackuiik. 
yet  within  the  legiance."  This  shews  that  Mr.Ludlcw 
and  his  wife  were  natural  born  subjects,  and  that  cha- 
racter, once  acquired,  is  indelible ;  no  authority  save  an 
act  of  parliament  is  suBScient  to  destroy  it,  for  that  alone 
can  naturalise  one  born  an  alien.  In  Calvin*8  case  (b) 
a  difficulty  was  put  as  possible  in  tlie  event  of  a  separ- 
ation of  the  crowns  of  England  and  Scotland;  but  Lofd 
Coke  says,  V  albeit  the  kingdoms  should,  by  descent,  be 
divided  and  governed  by  several  kings,  yet  it  was  re« 
solved  that  all  those  that  were  bom  under  one  natural 
obedience,  while  the  realms  were  miited  under  one 
sovereign,  should  remain  natural  bora  subjects,  and  no 
aliens,  for  that  naturalization  due  and  vested  by  birth- 
right cannot,  by  may  separation  of  the  crowns  after- 
wards, be  taken  away ;  nor  he  that  was  by  judgement  of 
law  a  natural  sulgect  at  time  of  his  birth  b^ome  an 
alien  by  such  a  matter  ex  post  facto."  The  case  of  the 
provinces  of  Gascqyne^  Qtdenne^  AnjoUj  is  decisive  to 
shew  that  the  subjects  of  them  were  natural  subjects, 
for  the  purpose  of  inheritance,  not  only  during  the  time 
when  they  formed  a  part  of  the  dominions  of  the  crown, 
but  afterwards  when  they  were  conquered  by  Frmce. 
Those  provinces  came  to  H.  2.  by  different  titles.  They 
were  all  lost  in  the  reign  of  king  John^  and  many  of  the 
principal  persons  in  them  adhered  to  the  French  king. 
The  English  estates  of  those  persons  were  confiscated,  btit 
the  people  in  general  were  still  inheritable  of  lands  in 

(a)  Co,ZM.  1S9.  tti  (b)  1 0f.  &4. 

VoL.IL  SF  England^ 
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1 8C<p.  England^  aod  were  aecotinted  *<  ad  fid^ni  iitri««qtie  regis.** 
ViMtlm*  '^^^  n  £A  i*  Stat  de  praerog.  regi%  wat  passed  to  gtte 
Thomas  ^  ^[^^  ]^|_  eschents  of  the  lasds  which  descended  to 
AcxLAM.  persens  born  beyond  the  sea,  whose  ancefetori  were, 
from  the  time  of  King  Jokn^  under  the  allegiance  of  the 
kings  of  France  \  Staunford  de  praerog.  regis*  During 
the  interval  between  the  lost  of  those  provinces  and  die 
statute  in  question,  there  must  have  been  several  g«ie- 
rations,  yet  stiU  the  descendants  must  have  been  consi- 
dered inheritable.  Then,  thirdly,  the  children  bonii  after 
the  separation  of  the  two  countries,  iX  American  parents 
born  before  that  time^  are  natural  born  subjects^  The 
85JS(2»S«  expressly  provides  for  such  a  case,  and  that  is 
only  declaratory  of  the  oomm«i  law  according  to  ^itt- 
96^3.  in  122.3.4.  But  even  if  it  be  doubtful  whether 
that  statute  extends  td  the  present  ease^  the  lAnn*  c^. 
«.S.  explained  by  the  46.8,  ir.2l.  oertainly  af^lies  to  ic 
A  question  will  be  made  on  the  words  used  in  that  aet, 
<^  at  the  time  of  the  birth,''  and  it  will  be  urged  that  the 
parents  of  the  lessor  of  the  plaintiff,  Mrs.  T7uma$^  had 
not  that  diaracter  at  the  time  of  her  birth*  It  is  cer- 
tainly difl^cult  to  ascribe  any  definite  meaning  to  those 
words,  for  it  has  been  shewn  that  a  natural  bom  sub- 
ject must  continue  so,  he  cannot  put  off  that  chamcter. 
The  4  6. 2,  C.21.  was  extended  to  grandchildren  by  the 
13 G.3,  C.21.  The  case  of  SUeaxirt  v.  Hmme (a)  is  a  de- 
cision  in  favour  of  the  pUintiff.  In  179 1  Jimc  Stemai^ 
widow  of  George  Stewart^  claimed  her  terce  of  bmds  in 
Scotland.  G.  S.  and  his  wife  were  born  in  AmaricOf 
before  the  revolt  of  the  colonies,  and  continued  to  te^ 
side  there  afterwards.  It  was  objected  that  she  thereby 
became  an  alien,  and  therefore  could  not  cUiim  her  terce; 

but 
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but  tbe  Lord  Ordinary  held,  that  the  dainant  haviog  1M4. 
been  bom  before  the  revolt  of  the  colonies  was  to  be 
considered  as  a  subject  of  Great  Britain^  residing  then 
in  a  foreign  country.  Gordon  and  Scott  v.  Brcrn^  (de-  Acklam. 
cided  in  1810,  but  not  rq)orted,)  is  also  in  point:  in  that 
case£rotDit,  tbe  son  and  heir  of  the  person  hst  ettfeoffed^ 
was  bom  in  JmerkOf  after  1783,  and  was  heU  entitled 
to  the  land.  In  SHedden  v.  Patridc  {a)  the  same  pomt 
was  involved^  but  the  court  of  session  appeared  to  en« 
tertain  no  doubt  about  it»  the  whole  question  there 
turned  upon  the  illegitimacy  of  the  clahnant.  Af^lyiog 
to  this  case  the  observation  of  Lord  Hdle^  in  CoUing*' 
XDood  V.  Pace  (&},  **  The  law  of  England,  which  is  the 
only  ground,  and  must  be  the  only  measure^  of  the  in- 
capacity of  an  alien,  and  of  those  consequmtial  results 
that  arise  from  it,  hath  been  always  very  gentle  in  die 
construction  of  the  disability,  and  rather  contracting  it 
than  extendi!]^  it  so  severdiy,''  the  Court  will  be  fuUy 
justified  in  giving  such  a  constracti<m  to  those  statute^ 
and  to  the  doctrine  of  alienage  m  general,  as  will  sop* 
port  the  claim  of  the  present  lessors  of  the  plainti£ 

Parke^  Sx  the  defendam^  Mrs*  nomas,  the  lessor 
d  the  plainti£^  was  not  a  natural  bom  subject,  and 
therefore  cannot  be  entided  to  tbe  lands  in  question* 
In  GzfofVs  case  it  is  said,  that  there  are  three  inci- 
dents to  a  subject  bora ;  first,  that  the  parents  be  under 
the  actual  obedience  of  the  king;  second^  thi^  the  place 
of  his  birdi  be  within  the  king's  dominion ;  and  diirdly, ' 
at  the  time  of  his  birth,  the  kingdom  where  he  is  bom 
must  be  unda:  the  legiance  <^  the  kil^.  The  first  jtwo 
of  these  incidents  shen^  ^st  at  oommoa  law  Mra.  T. 

(a)  Monisoffi  iM.  ^DeeUon.  P)  1  rmOr,  427. 

3  F  2  would 
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1884.       would  be  an  alien,  unless  under  certain  special  circum- 

^     ,  stances.     It  is  clean  that  at  the  time  of  the  birth  of 

Tbohas       Mrs.  r.,  that  being  after  the  ratification  of  the  treaty 

agahM 

AcKLAx.  of  178S,  the  United  States  were  independent  of  this 
country,  Fdioit  v.  Ogden  {a) ;  and,  therefore,  unless  her 
case  falls  within  the  25  £(2.8.  s^.2.,  the  7  ^nit.  c.5.,  or 
4G.2.C.2L,  she  is  clearly  an  alien.  Now  the  statute 
25EcLS.  s.29f  which  is  a  declaratory  act,  says,  **  that 
the  children  bom  without  the  legiance  of  the  king, 
whose  fathers  and  mothers  at  the  time  of  their  birth 
shall  be  at  the  faith  and  legiance  of  the  king,  shall  have 
the  same  privileges  as  if  bom  within  the  legiance  of  the 
king.**  Clearly  the  father  and  mother,  in  this  case, 
were  not  at  the  faith  and  legiance  of  the  king  at  the 
the  time  when  Mrs.  TTiomas  was  born.  The  7  Ann.  c.3. 
5.S.  says,  <<  that  the  children  of  all  natural  bom  subjects 
bom  out  of  the  legiance  of  her  majesty,  shall  be  deemed 
natural  born  subjects*"  Some  doubts  having  arisen 
upon  the  construction  of  that  enactment,  the  46.2.  c.2i* 
was  passed  to  remove  them,  and  declared,  ^  that  the 
children  were  to  be  deemed  natural  bom  subjects  only, 
where  the  parents,  at  the  time  of  the  birth  of  the  children^ 
should  be  natural  bom  subjects.  That  statute  shews, 
that,  in  the  opinion  of  the  legislature,  the  character  of  a 
natural  bom  subject  might  be  lost  The  doctrine  of 
allegiance  proceeds  on  the  .ground  of  a  mutual  compact 
between  the  crown  and  the  subject,  Calviris  case  (b) ; 
and  it  is  clear,  that  it  cannot  be  dissolved  by  either 
party  without  the  concurrence  of  the  other;  but  that 
may  be  done  by  the  mutual  consent  of  both  parties ;  and 
'  here,  the  act  of  the  sovereign  was  authorised  by  act  of 
parliament,  22  G.3.  c.46.    The  first  article  of  the  treaty 

ii 
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is  a  complete  renunciation  of  all  anthority  on  the  part  1824, 
of  the  crown  of  Great  Britain  s  on  the  side  of  the  co-  Doe  dem. 
lonies  a  claim  of  freedom  from  allegiance.  Mr.  JjudlaWf 
by  remaining  in  Jtnerica  after  the  treaty,  lost  his  cha- 
racter of  a  British  subject  This  was  urged  by  Lord 
Bedesdale^  when  arguing  the  case  otSamerviUe  v.  Somer^ 
viUe{a\  and  was  not  denied,  either  by  the  counsel  on 
the  other  side  or  by  the  court.  The  subsequent  provision 
giving  to  the  Americans  a  qualified  right  of  fishbg^ 
proves  that  it  was  so  understood ;  for  had  they  remained 
subjects  of  the  King  of  Great  Britain^  that  clause  would 
have  been  unnecessary.  The  clauses  for  the  restoration 
of  property  are  merely  exceptions  from  that  which  would 
otherwise  have  followed  from  the  first  article,  and  do 
not  treat  the  Americans  and  their  heirs  as  capable  of 
holding  lands  in  the  character  of  natural  born  subjects. 
The  consequence  of  deciding  for  the  plaintiiF  would  be, 
that  all  Americans  must  be  considered  as  subjects,  with 
all  their  privileges  and  duties.  There  may  be  instances 
in  which  persons  may  be  entangled  in  a  double  allegi- 
ance ;  but  the  inconvenience  is  so  great,  that  the  Court 
will  not  be  inclined  to  favour  the  doctrine  of  a  double 
allegiance.  The  cose  supposed  in  Ca/oiVs  case,  of  a 
separation  of  the  crowns  of  England  and  Scotland^  is  a 
separation  by  operation  of  law,  without  any  dissolution 
of  the  compact  by  the  consent  of  the  parties.  This  case 
has  already  been  decided  in  the  American  courts,  where 
it  has  been  held,  that  the  natives  of  Great  Britain  are 
aliens,  and  incapable  of  inheriting  lands  in  that  country* 
Blight's  Lessee  v.  Rochester,  {b) 

Ctir.  adv.  vult. 


(a)  5  Vex.  781. 

(A)  7  WhttOmCi  RejHnit  of  Cases  in  the  Supreme  Court  of  the  UnUed 
^ate9,5S5. 

3F  3  The 


%^  CASES  IV  EASTER  TERM 

1S24.  The  juc^ei^  of  the  Court  was  now  delivered  by 

p^~^^  Abbott  C.  J.  This  was  an  ejectment,  brought  for  the 
'^'*^^  recovery  of  certain  land3  in  the  county  of  York,  where- 
A0KM3I.  of  Elizabeth  Harrison  ^ad  ktely  died  seised.  Frances 
MflTjf  Thomas  claimed  as^  heiress  at  law^  and  accordiiig 
to  the  pedigree^  she  is  entitled  so  to  elaini,  if  she  be  a 
person  capable  of  claiming  lands  in  England  by  descent* 
She  U  the  daughter  of  Elizabeth  Harrison^  afterwards 
LudloWi  and  granddaughter  of  Peter  Harrison.  Peter, 
the  grandfather,  a  native  of  England^  went  to  America^ 
and  resided  for  many  years  in  Connecticut  where  he 
held  the  ojQSce  of  collector  of  his  majesty's  customs,  and 
died  in  1 775.  His  daughter  EiUxabetk  was  married  in 
178],,  in  Phode  Island^  to  James  Ludlow  a  native  of 
Ne^  York,  who  was  born  beCbre  the  year  1 776,  and  who 
continued  to  live  iu  America  until  his  death,  and  died 
there ;  Elizabeth  also  continued  to  live  in  America,  and 
died  there  in  1 79Q.  Frances  Maty  was  bom  in  America, 
in  Rhode  island,  in  1784.  The  question  is,  whether 
she  be  the  child  of  a  father,  who,  at  the  time  of  her 
birth,  according  to  the  expression  used  in  the  statute 
4  G^2.  C.3I.  W9S  a  natural  born  subject  of  the  crown  of 
Great  Britain. 

The  case  was  very  ably  argued  before  us,  and  all  the 
authorities  bearing  on  the  question  were  cited;  we  do 
not  think  it  necessary  to  refer  again  to  them. 

Some  question  was  raised  as  to  the  meaning  of  the 
words,  <<  fathers,  natural  born  subjects  of  the  crown  of 
Great  Britain^  at  the  time  of  the  birth  of  their  children." 
We  think  the  sense  of  these  words  is  very  plain ;  natural 
bpm  subjf'cts  are  mentioned  as  distinguished  from  sub- 
.  •  jects  by  donation,  or  any  other  mode.  A  child  born 
out  of  the  allegiance  of  the  crown  of  England  is  not  en- 
titled 
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titled  to  be  deemed  a  nutural  born  snbjecti  unless  the       )8S4« 
fiUher  be,  at  the  time  of  the  birth  of  the  child,  not  a 


subject  only,  but  a  subject  by  birth,  Thetwoeharaeteni  Tboius 
of  subject  and  subject  by  birth,  must  unite  in  the  lather.  ^c^elax* 
James  Ludlow^  the  father  of  Frances  Mary,  was  uii4 
doubtedly  bom  a  subject  of  the  crown  of  Qtealt  Briiaiui 
he  was  bom  in  a  part  of  America  which  Was  at  the  time 
of  his  birth  a  British  colony,  and  parcel  of  the  domi^ 
nions  of  the  crown  of  Oreat  Britain}  but  upon  the  facts 
found,  we  ute  of  opinion,  that  he  was  not  a  subject  of 
the  crown  of  Great  Britain^  at  the  time  of  the  birth  of 
bis  daughter.  She  was  born  after  the  independence  of 
the  colonies  wi|s  recognised  by  the  crown  of  Qreat  Bri^ 
tain;  after  the  colonies  had  become  united  states,  and 
their  inhabitants  generally  citizens  of  those  states ;  and 
her  father,  by  hia  continued  residaice  in  those  states^ 
manifestly  became  a  citizen  of  them.  This  recognition 
of  independence  was  made,  or  rather  conftrroedy  on  the 
Sd  oSSeptembery  1 7SS,  by  a  treaty  betweon  his  late  majesty 
and  the  United. States  of  America.  Preliminary  articles^ 
which  are  afterwards  introduced  into,  and  form  this 
treaty^  were  signed  on  the  90th  November  1782,  after 
the  passing  of  the  statute  22  6.5.  c.46^  whereby  his 
nuyesty  was  authorised  to  treat  of  and  conclude  a  peace 
or  truce  withx  the  several  American  colonies  therm 
named.  Between  the  signing  of  the  articles  and  of  the 
definitive  treaty,  several  act*  were  passed,  menticmiog 
the  United  States  oSAmericoy  and  the  subjects  and  ctti« 
aens  of  those  states :  and  the  name  (rf  colonies  or  planl* 
ationa  ia  no  longer  used.  (See  256.3.  c.26.,  cS9ScS0») 
Many  acts  q£  parliaimeaC^  wherein  the  United  Stales  of 
America  are  mentioned  and  treated  as  a  discinet  9pd 
^dqiendent  nation,  h^ve  been  since  pi»sed;  ao^  that  if 
3  F  *  the 
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the  sancUop  of  the  Britidi  I^islature  could  be  thought 
necessary  to  give  validity  to  this;  treaty,  such  sauctioa 
has  been  abundantly  given. 

.    Then  what  is  the  effect  of  this  treaty,  as  it  regards 
the  questipn  in  the  present  cause  ?  By  the  first  section) 
bis  majesty  acknowledges  the  United  States  otJmerica^ 
(enumerating  by  name,  [as  those  states^   the  several 
countries  .that  bad  been  before,  in  all  acts  of  parliament, 
mentioned  as  colonies  or  plantations,)  to  be  free^  sove^ 
reign,  and  independent  states,  that  he  treats  with  them 
as  such,  and  relinquishes  all  claim  to  the  government, 
proprietary,  and  territorial  rights  of  the  same^  and  of 
every  part  thereof.     It  is  impossible  to  yield  to  one  of 
the  observations  made  by  the  learned  counsel  for  the 
plaintiff,  that  this  is  to  be  considered  as  a  relinquish* 
ment  of  the  right  to  the  soil  or  territory  only;  a  relin* 
quishroent  of  the  government  of  a  territory,  is  a  relin* 
quishment  of  authority  over   the  inhabitants  of  tliat 
territory ;  a  declaration  that  a  state  shall  be  fre^  sove- 
reign, and  independent,  is  a  declaration,  that  the  people 
composing  the  state  shall  no  longer  be  considered  as' 
subjects  of  the  sovereign  by  whom  such  a  declaration  is 
made.     It  was  contended,  however,  that  by  some  of  the 
subsequent  articles  of  this  treaty,  or  by  the  subsequent 
treaty,  which  was  ratified  by  the  statute  37G.S.  <:.97.,  it 
appears  that  persons  in  the  situation  of  the  lessor  of  the 
plaintiff  are  to  be  considered  as  the  children  of  natural 
born  British  subjects,  and  not  as  the  children  of  aliens. 
But  we  think  no  such  effect  can  be  derived  from  either  of 
these  treaties.    The  third,  fifth,  and  sixth  articles  of  the 
treaty  of  17S3,  appear  to  be  the  only  articles  that  have 
any  bearing  upon  this  question.    The  third  article  gives 
to  the  citizens  of  the  United  States  a  liberty  of  fishing 

on 
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on  certain  coasts.    On  the  part  of  the  defendant  it  was       1824. 
sakl|  that  if  they  were  to  be  considered  as  British  sub-     _     , 
jects,  they  would  have  this  privilege  in  that  character,      Tuom 

agabui 

At  all  events  it  is  clear,  that  a  liberty  thus  specially      AcsLAiCf 
given  confers  no  right  beyond  that  which  is  so  given. 

By  the  fifth  article  it  is  agreed,  tlmt  congress  shall 
recommend  to  the  legblatures  of  the  respective  states  to 
provide  for  the  restitution  of  ccmfiscated  estates  belong-- 
ing  to  real  British  subjects,  &c.,  that  persons  of  every 
description  shall  have  liberty  to  go  into  any  part  of  the 
United  States,  and  remain  twelve  months,  to  endeavour 
to  obtain  restitution  of  their  estates.  The  sixth  article 
provides  against  future  'confiscations,  by  reason  of  the 
part  that  any  person  may  have  taken  in  the  war.  Now 
it  is  impossible  to  extend  the  effect  of  these  two  articles 
beyond  the  particular  lands  that  might  be  restored,  re« 
covered,  or  retained  in  virtue  of  them ;  and  their  effect, 
even  as  to  such  lands,  with  the  future  residence  of  their 
owners,  and  the  rights  Of  descent  are  not  clearly  defined. 
Then,  as  to  the  subsequent  treaty ;  it  provides  only  that. 
British  subjects  who  then  held  lands  in  the  territory  of 
the  United  States,  and  American  citizens,  who  then  held 
lands  in  the  dominions  of  his  majesty,  should  continue 
to  hold  them,  and  might  grant,  sell,  or  devise  them,  as 
if  they  were  natives,  and  that  neither  they  nor  their 
heirs  or  assigns  should,  so  far  as  might  respect  the  said 
lands,  and  the  legal  remedies  incident  thereto,  be  con< 
sidered  as  aliens.  This  article  is  therefore,  in  terms, 
confined  to  lands  then  held  s  in  its  general  import,  it 
distinguishes  British  subjects  from  American  citizens; 
and  the  provision  that  persons  should  not  be  considered 
as  aliens,  with  regard  to  particular  lands,  seems  to  indi- 
cate very  plainly,  that  they  were  ccmsidered  as  aliens 

with 
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widi  r^putt  to  other  lands.  The  ioeottvefiienee  that 
nmst  enaiie  from  consideriiig  the  great  mastf  <^  the  ia^ 
habitants  of  a  eountiy  to  be  at  once  chistena  and  sub*, 
jects  of  two  distnict.  and  uidq)endent  slatesy  and  owing 
allegiance  to  the  gomnment  of  each,  was  well  eamt- 
mented  opon  in  the  argoBAent  at  the  bar.  If  the  Ibm- 
gaage  of  the  treaty  eonid  admit  a  donbt  of  its  eflfect^  the 
opasideration  <^  this  inconi^nieaee  would  have  great 
weight  towwd  ^  lemosral  of  the  donbt  As  we  think 
the  eflfeet  of  the  treaty  manifested  by  its  langoage^  we 
do  not  thiftlc  it  neoessory  to  observe  vpon  this  topic. 
Bat,  for  tl^e  reasons  abeady  given,  we  are  of  cfiaioih 
dwt  JaflMS  IduBcfm  had  ceased  to  be  a  sulg^t  of  die 
crown  of  Greai  BriUmh  and  became  an. alien  thenta| 
before  the  birA  of  his  daoghter^  and,  ctmseqnently^  dMt 
she  is  abo  an  alien,  and  incafxAle  of  inheriting  land  in 
JBKg^andf  and  judgment  most  be  entesed  for  the  de« 

It  is  a  great  satis&etion  to  as  to  know,  thatthiaoor 
Jad^gment  i»  confonnaUe  to  a  decimD  of  the  Sbpmoe 
Coart  of  tho  IJbriled  Staiet^  ofAmerka  upaat  a  sisBflBr 
qaestioD,  bvoaght  before  that  qaort  on  a  chum  of  a 
Briikk  subject  ta  land  in  America. 

Judgment  for  dsfaidaot. 


Duncan  against  Carlton. 


Ad«djur^    ^H£  dedaralioa  ia  diia  ease  was  delivered  hOom 
before  tbeet-  the  essQign  day  ai Easter  term^  and  a  rale  ta pl|ga4 

•oiffD  diT  of  ,  ,  , 

Eatur  term,      witHin  the  %8t  fouT  days  of  that  term  was  afterwards 

with  a  rule  to 

plead  within 

the  fint  four  days  of  that  term :  Held,  that  the  defendant  had  all  the  morning  of  the  fifth 

daj  to  i^eadp  andlliat  a  ja4gm«nt  (tigned  on  Aat  tnorning  waa  intgular. 

served. 


CAftLvoir. 
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served.    That  rule  expired  on  the  10th  May,    On  diat       I8S4. 

day,  a  summons  for  time  to  plead  was  served,  returnable 

at  three  o'clock,  on  the  11th.     Before  that  f time  the      jvomn 

plaintiff's  aUoinej^  signed  jjudgment   Conts^eU  obtained 

a  rule  to  set  it  aside^  on  the  ground  that  it  was  signed 

top  soon,  acoprdix^  to  the  rule  laid  down  ^  TidePs 

Practice^    **  If  s  declaittlicin  be  delivered  or  fied^  with 

notplcato(a)  pl^ad  within  the  ficst  four  days  of  tenm^, 

the  d^fmdmt  has  all  the  moming  o£  the  fifth  day  to^ 

pleads  and  judgment  cannot  be  signed&r  want  of  a  plea> 

tiU  the  opening  of  the  office  in  the  aftemooa  of  that  day^ 

Bat  in  any  odier  part  of  the  term^  if  the  defendaoli  da 

not  plead  within  the  four  days,  Ae.  pktntiff  may^^^ 

judgment  in  the  moming  of  the  fifth  day.    Shepherd  v. 

Mackreth.{by' 

Patieson  shewed  causes  and  qoxd»aded|.  that  the  rule 
there  Iiud  down  could  not  be  cornect.  No  neason  ia 
given  why  a  different  nile  should  prevail  as  to  essoign 
declarations  and  oAers.  The  practice  of  the  Common 
Pleas  is  cleariy  to  allow  the  same  time  fi>c  pleadii^  ia 
all  cases ;  and  it  is  mote  convenient  that  it  should  be  a<v 
for  different  rules  of  practice,  where  there  is  no  reason 
for  ihem,  can  only  lead  to  confusion. 

Per  Curiam  (after  Qomulting  the  Master.)  The 
practice  in  this  court  has  for  a  long  time  continued, 
according  to  the  rule  given  in  Tidd*s  Practice;  and  al- 
though the  rule  in  Common  Pleas  may  be  different,  we 
think  it  better  to  abide  by  that  which  is  known  in  this 
court. 

Rule  absolute. 

(a)  1  r.  470.y  8tfa edit.  (h)  VLB,  £.  r«. 85<LB.^  M& 
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1824. 

Harrison  dr^ain^^  Baikbridge. 
A  bilUn  equity  nn jjE  plaintiff  in  this   case  commenced    a    suit    in' 

was  dismissed       X  '^  •      , 

with  costs,  and         ChaQcerv  airainst  the  defendant.     His  bill  was  dis- 

the  plaintiff  . 

bioushtanao-  inissed  with  costs,  which  were  taxed  at  60/*  lOs.  5d.j 
same  cause,  and  but  HOt  paid.  The  plaintiff  afterwards  commenced  an 
dicT  The^oste  action  at  law  for  the  same  cause  of  action,  and  recovered 
S  se?^"*^  a  verdict  for  150/.  A  rule  having  been  obtained  by 
jlS^^'sub.  P^^^^on^  ^^  off  the  sum  of  60/.  lOs.  id.  against  the 
jecttoOieiieii  judgment  lu  that  ftction. 

f  /^^'  y^'  Wightman  shewed  cause,  and  contended,  that  the  costs 

in  equity  could  not  be  set  off  against  a  verdict  at  law, 
or  at  all  events  that  the  plaintiff's  attorney  had  a  right 
of  lien  upon  the  sum  for  which  judgment  was  obtained. 

Per  Curiam*  Had  v.  Ody  {a)  is  decisive,  as  to  the 
right  of  setting  off  the  costs  in  equity  against  the  judg- 
ment in  this  court ;  but  it  must  be  subject  to  the  at* 
tomey's  lien. 

Rule  absolute. 

(o)  2B.{'P.28. 
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182i. 

Kennaed  against  Harris. 

BY  ftn  order  of  nisi  prius  this  cause  was  referred  to  A  putf,  aiWf 
1  .  t  '      «         1  .         .  !•         J   lecemag  the 

an  arbitrator,  and  among  other  things  it  was  directed  imu  of  refer- 
that  the  costs  of  the  reference  and  award  should  be  wUchbv^^e  * 
paid  by  the  defendant.    The  arbitrator  made  his  award  ^S^tae^^^^^ 
on  the  13th  o(  November  1 123.    The  plaintiff  obtained  JJ^f^^er^ 
a  rule  nisi  for  setting  it  aside.    It  now  appeared  by  the  ^^'^^^ 
aflBdavit  of  the  defendant's  attorney  that  the  costs  of  the  Mid*  the 

ftward, 

reference  and  award  had  been  taxed  and  paid  to^  and 
accepted  by,  the  plaintiff,  on  the  23d  January  1824, 
before  he  had  mored  to  set  aside  the  award. 

Gaselee  was  now  heard  against  the  rule^  and  JBL  Lanoes 
contrd. 

Per  Cw-iam.  The  plaintiff,  after  accepting  the  costd 
of  the  reference  and  award>  is  precluded  from  moving 
to  set  it  aside.  If  no  award  had  been  made,  no  costs 
would  have  been  due ;  by  accepting  the  costs  of  the 
award  he  admits  the  award  to  be  valid,  and  cannot  now 
say  that  it  is  bad. 

Rule  discharged. 
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12^^^  AiTfiaBOBOuoH  agamst  Haedy. 

wht^t  in  »°  A  ^  action  was  commenced  bjr  the  (daintiff  agpiwt 
the  d^l^^in  ^^  ddendant,  in  the  King's  Court  of  Record  for 

iS^UuriS  tlietownof  2Va«ii^*a«^tor80overthe  sumof  atlTi;, 
^"^B^dXnd^i  for  goods  sold  mddcBvered.  The  dami^ses  in  the  pro- 
mny  remove  ttte  cess  «Bd  dedamtion  were  laid  at  202.  The  defoidant 
entmng  into  %  loBoved  the  cause  into  this  conrt  by  habeas  corpu% 
pay  the  debt  without  entering  into  any  recognizance  to  pay  the  ddit 
eardiag  to  the    c^d  costs.    A  mle  for  a  procedendo  having  been  ob« 

F.  Pollock  shewed  canse,  and  contended,  that  npon 
npon  the  true  constraction  of  the  19G.S.  c.l7.  S.G.  the 
defendant  was  not  bound  to  enter  into  a  recognizance 
on  removing  the  causey  as  the  plaintiff  had  thought  fit 
to  lay  his  damages  at  20L 

Per  Curiam.  The  2lJA.  c.2S*  enacts  that  causes 
shall  not  be  removed  where  it  shall  f^ppear  or  be  laid  in 
the  declaration,  that  the  debt,  damages,  or  thii^  de- 
manded do  not  amount  to  5/«  T%e  19G.8.  c.70,5.6 
which  enacts  that  no  causey  where  the  cause  of  action 
shall  not  amount  to  10/.,  shall  be  removed  unless  the 
defendant  enter  into  a  recognizance,  must  be  construed 
in  the  same  sense.  Now,  in  this  case,  the  damages,  as 
laid  in  the  declaration,  did  exceed  \0L  This  rule  for 
a  procedendo  must,  therefore,  be  discharged. 

Rule  discharged. 
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1824. 

Rbm  MiNOTON  agmmt  Jobmbon. 

71     P.  JONES  bad  obtained  •  rule  to  tbew  cause  AdMiiMd«« 

why  the  interlocatbry  judgment  and  subsequent  eemrybe. 

proceedings  should  not  be  set  aside  with  costs,  and  why  ^S^jj^n* 

the  plaintiff  or  his  attorney  should  not  pay  the  costs  of  ^iSdi^LU'm' 

the  application,  on  the  ground  that  the  plaintiff  had  ^^J^^ 

signed  interlocutory  judgment,  for  want  of  a  plea,  with-  |^!J2lMiMJ*' 

out  having  demanded  a  plea.  ^^  «  beingia 

°  '^  thstcoitodjr. 

Flatt  now  shewed  cause  on  an  affidavit,  stating,  that 
the  defendrat,  at  the  time  of  the  commencement  of  the 
present  action,  and  down  to  the  present  time^  was  in 
the  custody  of  the  sheriff  of  the  county  of  HmHngdcHf 
in  another  suit;  and  he  cited  Bose  v.  Chrisyield{a)^  WU^ 
kimon  v«  Brmm  (i)^  as  establishing^  that  no  demand  of  a 
plea  is  necessary,  where  the  defendant  is  in  custody  of  a 
sheriff,  whether  in  the  soai^  or  in  another  suit 

Z)«  F,  jQne$$  in  support  of  the  rule^  contended^  that 
as  a  g^eral  rul%  the  plaintiff  could  not  ugn  judgment 
for  want  of  a  plea,  without  first  demanding  a  plea;  end  ' 
that  even  supposing  the  exception  of  cases  of  defendants 
in  custody  of  the  sheriff,  not  to  be  confined  to  instances 
of  defendants  being  in  the  custody  of  the  sheriff  in  the 
mm4  attit»  but  to  extend  to  instancee  of  the  custody  of 
the  sheriff  in  another  suit,  still  the  esosption  conU  only 
apply  to  cases  where  the  plaintiff  had  dedar0i  ugaimt 

(a)  1  T.  &  591.  if)  €  T.  R.S94, 

the 
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not  at  in  the  custody  of  the  marshals  and  where,  tlier»* 
ogafoir  fore^  the  plaintiff^  by  his  form  of  declaring,  adrcrtises 
the  defendant  that  he  means  to  treat  him  as  being  int)«e 
custody  of  the  sheriiTy  and,  consequently,  that  the  de- 
fendant must  not  wait  for  a  demand  of  a  plea. 


Per  Curiam.    That  certainly  is  the  distinction. 

Rule  absokite. 


^/^*  Davies  against  Rogers. 

May  3lit.  ^ 

A  rale  to  dli.  QOMYN  moved,  under  statute  48  G.S.  <^ldS.»  to  dis- 

fcndftnt  in  cxe-  charge  the  defendant  out  of  custody,  upon  an  affi- 

debt  not  «s^  ^^^^^  ^^  he  had  lain  in  prison  more  than  twelve  months 

hin^ii^in  ^'^  execution,  upon  a  judgment  of  the  court  of  great 

Su  ti^^  session  for  the  county  of  Montgomery;  that  the  original 

montiis,  b  lb-  cause  of  action  did  not  exceed  the  sum  of  20/.,  ex- 

■olutemtbe* 

fint  iDiuacc,  clusively  of  the  costs  of  the  judgment,  and  that  notice 

nodcfl  of  the 

application  bay-  bad  been  served  upon  the  plaintiff  of  the  application; 

luff  DOSD  Bcryad 

on  tbo  plaintiff:  and  he  contended,  that  notice  having  bean  given,  the 


defendant  was  entitled  to  a  rule  absolute  at  once^  and 
not  merdy  a  rule  nisi. 

D.  R  JoneSf  for  the  plaintiff,  opposed  the  appli- 
cation, and  insisted,  that  the  dtfendant  could  only  be 
entitled  to  a  rule  to  shew  cause;  that  otherwise  firauds 
might  be  committed,  with  regard  to  the  time  and  man- 
ner of  the  service  of  notice;  that  the  plaintiff  might  not 
have  a  fair  opportunity  of  contradicting  the  afidavils 
cm  the  part  dT  the  defendant;  that  nnocrtimity  migM 

oblttn 
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obtain  Oft  to  the  time  of  bringing  forward  the  appli- 
cation^  and  that  the  plaintiff  might  not  have  the  means 
'  of  seeing  that  the  documents  in  support  of  the  appli** 
cation  were  sufficient,  according  to  the  requisites  of  the 
act ;  and  he  cited  Ex  parte  Nielson  (a)  and  Magnay  v. 
GUJcez  (i),  as  being  expressly  m  point. 

The  Court,  however,  after  referring  to  the  offlcerd, 
sdd;  that  although  the  practice  was  otherwise  in  the 
Common  Pleas ;  yet  in  this  court,  after  notice,  the  rule 
was  absolute  iu  the  first  instance. 

2).  JP.  Jone&  then  took  a  formal  objection,  arising  on 
the  face  of  the  defendant's  own  affidavits,  whereupon 
the  motion  was  refused. 


IkKltBI* 


(n)  7  Tvmk.  d7. 


(»)  7  T&m.  467. 


SiMOKDs  and  Lod£r  against  WiiiT£« 

A  SSUMPSlTfor  106/.  Ss.  Gd.^  as  money  paid  by  the 

plaintiffii  to  the  use  of  the  defendant     At  the  trial 

before  AMfott  C.  J.,  at  the  London  sittings  after  HUary 

term,  1823,  a  verdict  was  found  for  the  plaintifis,  subject 

to  the  opinion  of  the  Court  upon  the  following  case: 

The  plaintiffs  are  British  subjects,  having  a  mercantile 
establishment  in  Lotidon  where  Simonds  resides,  and  at 
ScUnt  Petersbwrgh  where  Loder  resided,  under  the  per- 
mission  of  the  Russian  government.  The  defendant  !s 
also  a  British  subject,  and  the  owner  of  the  Briiish  ship 
MamhuUj  which  was  diartered  at  GibraUar  on  the  1 5th 
Vol.  II.  sG  of 


Monday, 
MaySltt. 


A  loss  by  gefic« 
nl  ayerage  is 
to  be  cmlculate  J 
between  owner 
of  ship  and  tlic 
owner  of  gQoM 
according  to 
the  law  of  the 
port  of  dis- 
charge. 


SmmvDt 

WlUTI. 
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18S4.  of  MrrcA,  1820,  by  JV.  Cozens  BXid  Co.,  who  are  British 
subjects  residing  at  Gibraltar,  for  a  voyage  from  Gib- 
raltar to  touch  at  the  Isle  of  Wight  for  orders,  and  then 
to  proceed  immediately,  if  so  directed,  to  Saint  Peters- 
burgh.  The  vessel  sailed  on  the  voyage  from  CHbraltar 
on  the  20th  of  March,  1820,  with  a  cargo  on  board,  for 
which  bills  of  lading  were  there  signed  in  the  following 
form  deliverable  at  Saiftt  Petersburgh,  *^  Shipped  in 
good  order  and  well  conditioned  by  W.  Cozens  and  Co., 
in  and  upon  the  good  ship  called  the  MamhuU,  now 
riding  at  anchor  in  Gibraltar  bay,  and  bound  for  Saint 
Peterdmrgh,  (enumeration  of  the  goods  and  their  marks, 
weights,  &c  here  follow,)  being  marked  and  numbered 
as  in  the  margin,  which  arc  to  be  delivered  in  like  good 
order  and  well  conditioned  at  the  aforesaid  port  o(  Saint 
Peter^urghf '  (the  dangers  of  the  sea  only  excepted,) 
unto  or  assigns,  (afterwards  filled  up  unto 

HL  fV.  Simonds  and  Co.,  (the  plaintiffs,)  or  their  assigns,) 
be  or  they  paying  freight  for  the  said  goods  as  per 
charter-party,  with  tonnage  and  average  accustomed/' 
On  the  arrival  of  the  vessel  at  the  Isle  of  Wight,  the 
plainti£b  purchased  the  cargo  irom  the  agents  of  Cozens 
and  Co.,  and  the  ship  afterwards  proceeded  on  to  Saint 
Petei'sburgh.  In  the  course  of  the  voyage  she  struck  on 
a  reef  of  rocks  off  the  island  of  Lessoe,  when  the  long 
boat  was  got  out,  and  the  small  bower  cable  and  anchor 
were  carried  out  to  endeavour  to  get  her  off,  but  the 
tide  being  strong  it  drifted  the  vessel  on  to  the  cable 
which  was  thereby  rendered  useless  and  unfit  for  service. 
Assistance  was  procured,  and  the  vessel  got  ofl^  she 
put  into  Elsineur  where  the  master  purchased  a  new 
cable,  and  the  vessel  finally  completed  the  voyage  and 
delivered  the  cargo  in  safety  under  the  aforesaid  bill  of 

lading. 
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lading.  When  the  vessel  arrived  at  Saitd  Petersburghj 
a  statement  of  general  average  on  the  voyage,  according 
to  the  Russian  laws  upon  that  siibject,  was  made  up 
and  settled  by  an  officer  appointed  for  that  purpose  by 
the  Russian  government*  called  the  Dispacheur.  In 
that  statement  was  incltided  as  a  charge  upon  the  cargo 
for  general  average,  the  sum  of  106/.  3&  6d  for  the  cost 
of  the  new  cable  beyond  the  old  one,  surveying,  the  old 
cable,  weighing  and  getting  the  new  cable  on  board,  the 
duty  payable  on  the  foreign  cable  when  brought  into 
Englandj  and  the  new  cablets  proportion  of  the  above 
charges,  which  are  admitted  to  be  general  average  ac- 
cording to  the  laws  of  Russia  $  and  the  plaintiffi  were 
called  upon  to  contribute  to  general  average  so  calculated^ 
and  by  the  laws  o(  Russia  they  were  obliged  to  pay  the 
sum  demanded  in  order  to  get  possession  of  the  cai'go. 
The  cargo  of  the  MamJiiM  was  insured  by  a  policy 
effected  in  Ixmdanj  the  underwriters  upon  which  re- 
fused to  allow  the  cable  and  the  charges  connected  with 
it  as  part  of  the  loss.  On  the  21st  of  February^  1821, 
the  plaintiff  Simonds,  wrote  a  letter  to  the  defendant 
demanding  payment  of  the  said  sum  of  l06/«  Ss.  Sd. 
The  case  was  argued  in  the  last  term,  by 


1824. 

SncoiiM 
agm 


F.  Pollock  for  the  plaintiff.  The  general  average 
ought  to  have  been  calculated  according  to  the  laws  of 
England  and  not  according  to  the  laws  of  Russia^  and 
the  defendant  having  claimed  and  received  the  money 
on  grounds  not  tenable,  and  the  plaintifis  having  been 
compelled  to  pay  it  in  order  to  obtain  their  goods,  the 
sum.  so  paid  may  be  recovered  back  in  an  action  for 
money  had  and  received.  The  question  is  to  be  de- 
cided on  the  same  principle  as  if  the  defendant  was  now 
S  G  2  suing 
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1824.       suing  for  average  in  an  English  court  of  justice.     AU 


Smoiiss 


the  parties  to  the  contract  were  British  subjects,  and 
cgama  the  ship  was  a  British  ship.  In  Fewer  v.  Whitmore  {a\ 
it  was  decided  that  the  insurer  of  goods  shipped  to  a 
foreign  country  was  not  bound  to  indemnify  the  assured, 
a  subject  of  that  country,  against  general  average,  which 
by  a  decree  of  a  court  there  he  was  obliged  to  pay,  but 
which,  by  the  law  of  this  country,  he  was  not  liable  to 
pay;  and  Lord  Ellehborough  in  that  case  says,  that 
•*  the  contract  must  be  governed  in  point  of  construction 
by  the  law  o^  England^  unless  the  parties  have  contracted 
on  the  footing  of  some  other  known  general  usage  among 
merchants  relative  to  the  same  subject/'  The  accident 
in  this  case  happened  before  the  vessel  reached  the 
Mussian  dominions,  and  it  ought  to  be  considered  with 
reference  to  this  question  in  the  same  light  as  if  it  bad 
happened  in  the  river  ThameSf  and  then  it  is  quite  clear 
that  the  average  must  have  been  calculated  according  to 
the  law  of  this  country.  In  this  case  it  does  not  appear 
that  when  the  vessel  left  Gibraltar^  it  was  setUed  that 
she  was  to  go  to  Saint  Petersburgh  as  the  place  of  her 
final  destination;  she  was  only  to  go  there  if  so  di- 
rected. 

WhateUy  colitra.  The  decision  in  Ponder  v.  Whihnore 
does  not  govern  the  present  case.  The  question  there 
arose  upon  a  policy  of  insurance,  an  instrument  in  gene-i 
ral  and  famihir  use,  and  of  known  meaning  in  England^ 
and  upon  a  contract  which  could  only  be  enforced  in 
this  country.  Here  the  question  arises  upon  a  biU  of 
lading^  and  the  payment  of  average,  if  any  should  be- 

(o)  4  Krjt'- HU 
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come  due,  is  implied  by  the  general  law  merchant       1824. 
la  that  case  too,  the  question  arose  between  the  under-         - 
writer  and  tlie  owner  of  the  goods;  m  the  present,  it       egahut 
arises  between  the  owner  of  the  ship  and  the  consignee 
of  the  goods,  and  the  rights  and  liabilities  of  the  one 
are  very  different  from  the  rights  and  liabilities  of  the 
other.    In  that  case  it  was  not  stated,  that  the  average 
was  settled  according  to  the  law  of  the  place  where  the 
adjustment  was  made ;  in  the  present  case  it  is  so  stated. 
Now  it  is  quite  clear,  that  by  the  general  law  and 
custom  of  merchants,  as  appears  by  the  most  celebrated 
works  on  marine  law  of  this  and  other  countries,  that 
the  master  of  a  ship  has  a  lien  upon  the  goods  at  the 
port  of  discharge  for  any  average  which  may.  become 
due  during  the  voyage.      Cansulat  de  la  mer^  Paris 
edition,  1808,  section  226*     Complete  Body  of' Sea  Lam^ 
section  38.  article  SI.     IVellwood's  Abridgement  qf  Sea 
ZiawSi  edition  1 6 1 3,  tit.  2 1 .  page  47*    Bynkershoek  Ques^ 
Hones  juris  Privati^  liber  4.  c.  24.    Malyn^s  Lex  Mer^^ 
cfitoriOf  3d  edition,  page  1 1 3.    Beawe^s  Lex  Mercatoriaf 
edition  1813,  tit.  Average^  p.  245.     Ordinance  qf  Jjems 
the  Fourteenth^  book  3.  tit.  8.    Dujet*  article  21.    Ab* 
hott  on  S//ippingf  257.    The  parties,  therefore,  in  this 
case,  must  be  supposed  to  have  contracted  upon  this 
understanding.     And  if  the  master  has  a  lien  at  the 
port  of  discharge,  it  seems  to  follow  as  a  necessary  con** 
sequence,  that  the  average  must  be  calculated  and  ad- 
justed according  to  the  law  which  prevails  there,  for  it 
would  be  absurd  to  suppose  that  he  can  have  a  lien  at 
the  port  of  discharge  for  average  which  is  to  be  cal'^ 
culated  according  to  the  law  of  another  country.    In 
this  case  the  bill  of  lading  mentions  that  the  vessel  is 
bound  to  PetersburgJh  md  it  was  therefore  known  to 
8  G  8  tha 
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1824,  the  parties  to  the  contract,  that  if  an  average  loss  oc- 
*"""^  curred  upon  the  voynge,  it  must  be  adjusted  at  that 
aeomn      place. 

Cur.  ad.  vult. 

Abbott  C.  J.  now  delivered  the  judgment  of  the 
Court.  The  question  in  this  case  is,  whether  the  plain- 
tiffs, the  proprietors  of  certain  goods  carried  on  board 
the  defendant's  ship  from  Gibraltar  to  Petersburghj  and 
who  were  compelled  at  Petersburgh  to  pay  to  the  de- 
fendant, in  order  to  obtain  possession  of  their  goods,  a 
sum  of  money  as  a  contribution  to  a  general  or  gross 
average,  settled  at  Petersburgh  according  to  the  law  of 
Russia^  can  recover  back  so  much  of  the  money  thus 
paid,  as  would  not  have  been  charged  to  them  on  an 
adjustment  of  average  made  according  to  the  law  of 
England^  the  ship  being  a  British  ship,  and  all  the 
parties  British  subjects.  And  we  are  all  of  opinion  that 
tlie  plaintiffs  cannot  recover  back  this  money. 

On  the  part  of  the  plaintiffs  it  was  contended,  that 
the  case  must  be  considered  exactly  a^  it  would  be,  if 
the  defendant  were  now  suing  for  average  in  a  British 
court.  The  authority  cited  for  the  plaintiffs,  is  the  case  of 
Power  V.  fVhitmore,  That  case,  however,  cannot  govern 
the  present  for  two  reasons ;  first,  because  it  arose  be- 
tween different  parties,  and  on  a  different  species  of  con- 
tract, namely,  a  policy  of  assurance.  And,  secondly, 
because  in  the  opinion  of  the  Court,  the  facts  there 
stated  did  not  shew  that  the  average  had  been  adjusted 
according  to  the  established  law  and  usage  of  the  country 
wherein  the  adjustment  was  made :  whereas  the  present 
case  arises  between  a  shipper,  or  rather  his  assignee  and 

the 
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the  ship-owner,  and  it  is  an  admitted  fact  that  the       1824. 
average  was  adjusted  according  to  the  law  of  Bussia.  — — . 

The  principle  of  general  average,  namely,  that  all  a&anu 
whose  property  has  been  saved  by  the  sacrifice  of  the 
property  of  another  shall  contribute  to  make  good  his 
loss,  is  of  very  ancient  date,  and  of  universal  reception 
among  commercial  nations.  The  obligation  to  con* 
tribute,  therefore,  depends  not  so  much  upon  the  terms 
of  any  particular  instrument,  as  upon  a  general  rule  of 
maritime  law.  The  obligation  m^y  be  limited,  qualified, 
or  even  excluded  by  the  special  terms  of  a  contract,  as 
between  the  parties  to  the  contract :  but  there  is  nothing 
of  that  kind  in  any  contract  between  the  parties  to  this 
cause*  There  are,  however,  many  variations  in  the 
laws  and  usages  of  difierent  nations  as  to  the  losses  thai 
are  considered  to  fall  within  this  principle.  But  in  one 
point  all  agree;  namely,  the  place  at  which  the  average 
shall  be  adjusted,  which  is  the  place  of  the  ship's  dea- 
tination  or  delivery  of  her  cargo.  I  believe  also,  that 
all  are  agreed  on  another  point;  namely,  that  the 
master  is  not  compellable  to  part  with  the  possession  of 
goods  until  the  sum  contributable  in  respect  of  them, 
shall  be  either  paid  or  secured  to  his  satis&ction*  This 
appears  by  the  case  to  be  the  law  of  Bussia.  This 
power  is  noticed  in  the  civil  law.  Dig.  \ih»  H.  tit  2. 2« 
It  is  expressly  given  in  the  Consulate  c.  98.,  recognised  by 
Cleirac  in  his  commentary  on  the  Jugemens  d^Olaronf 
p.  35.,  and  allowed  1^  the  French  Ordinance  qfMarinef 
tit*  Du  Jet.  art  2K  If  then  the  average  is  to  be  ad* 
justed  at  the  place  of  destination,  by  what  law  shall  it 
be  adjusted  ? 

One  may  suppose  the  case  of  a  British  ship  carrying 
to  a  foreign  poit  the  goods  oiBriiM  subjects  only^  and 

8  G  4  delivering 
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1824.       delivering  them  to  British  subjects  there.     But  such  a. 
"—       case  will  rarely  oc^ur :  somei  at  least,  of  the  consignees. 

Simon  Ds 

offonst  of  the  goods  will  usually  be  foreigners.  The  present  is 
not  found  to  be  a  case  of  that  angular  description,  and* 
roust  therefore  be  taken  to  be  of  the  usual  kind.  And. 
where  there  are  several  shippers,  even  if  all  are  BriiUh 
subjectSi  it  will,  in  the  case  of  jettison,  be  &r  the  interest, 
of  the  person  whose  goods  have  been  lost,  that  the: 
roaster  should  exercise  his  power  of  detention  in  order . 
that  the  expence  and  inconvenience,  and  delay  of  actions 
and  suits  roay  be  avoided.  And  if,  as  in  the  present, 
casci  the  original  loss  has  fallen  upon  the  ship,  the; 
master  may  certainly  exercise  that  power  for  hia  ownt 
safety,  which,  in  other  cases,  he  ought  often  to  exerdfiei 
for  the  safety  of  other  persons.  Now,  if  the  goods  be*' 
long  entirely  to  the  persons  of  the  nation  where  the  ship 
has  arrived,  they  cannot  with  any  reason  complain  of 
ai^  adljastment  made  under  the  authority  of  their  own 
law.  In  such  a  case  it  would  hardly  be  contended,  thai 
as  between  them  and  the  master,  or  between  soma  and 
others  of  them,  the  adjustment  ought  to  be  regulated  by 
amy  other  law  than  their  own.  Then  suppose^  which 
will  perhaps  be  the  most  usual  case,  that  the  goods  ber 
long  to  persons  of  different  nations,  the  adjustment  must 
be  made  either  according  to  some  one  law  regulating 
the  wholes  or  it  must  be  made  in  parts,  according  to  as' 
many  different  laws  as  there  happen  to  be  persons  of 
difiEerent  nations  concerned  in  the  adventure.  The 
latter  mode  would  be  attended  with  great  confusion, 
perplexity,  and  inequality,  even  if  it  should  be  found, 
practicable,  which  in  many  cases  it  would  not  be.  In 
this  case  also,  therefore,  the  law  of  the  country  must 
.  prevaiK    And  this  will  not  impugn  any  known  doctrine 
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or  nde  (^.the  Englis/i  law.  The  shipper  of  goods,  1824. 
taeitlyi  if  not  expressly,  assents  to  general  average,  as  a 
known  maritime  usage,  which  may,  according  to  the 
erents  of  the  voyage,  be  either  beneficial  or  disadvan^  W»n«. 
tageousto  him.  And  by  assenting  to  general  average, 
he  must  be  understood  to  assent  also  to  its  adjustment, 
and  to  its  adjustment  at  the  usual  and  proper  place; 
and  to  all  this  it  seems  to  us,  to  be  only  an  obvious  con« 
sequence  to  add,  that  he  must  be  understood  to  consent 
also  to  its  adjustment  according  to  the  usage  and  law  of 
the  place  at  which  the  adjustment  is  to  be  made;  I  am 
to  be  understood  as  speaking  of  a  case  depending  upon 
general  rules  and  reason,  and  not  upon  a  special  or 
particular  contract  It  is  of  infinite  importance  to 
maritime  commerce,  that  its  regulations  should  be  as 
simple  and  as  few  in  number  as  general  justice  will  per-- 
mit.  The  wisest  and  most  equitable  rules  may  occa- 
sionally, in  a  particular  case,  be  productive  of  an  incon- 
venience, but  sudi  occasional  and  particular  incon- 
venience is  a  much  less  evil,  than  the  confusion  and  un- 
certainty that  never  fail  to  accompany  a  multiplicity  of 
minute  regulations.  For  these  reasons  we  are  of  opi- 
nion that  the  defendant  is  entitled  to  our  judgment. 

Judgment  for  the  defendant. 
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The  King  against  The  Inhabitants  of  Cates- 

BY.  (fl) 


A  pirish  certi.  T  JPON  appeal  against  an  order  of  two  justices  for  the 
cd  to  be"  removal  of  George  Cox^  bis  wife  and  child,  from 

blT^Seol?  the  parish  of  Badby  in  the  coxxnyy  oi  NorthampUm,  to 
wd'^.Ttii^'  the  parish  otCatesiy  in  the  same  county,  the  sessions 
A  *'  °^^h^'  ^^  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
Held  tbtt  it      qu  the  followiniT  case : 

must  now  be  *^ 

taken  to  bsTe         The  respondents  produced  a  certificate^  dated  the 

been  s  good 

certificate,  10th  of  May^  in  1761,  stating  that  WilUdm  Goodman^ 

be  intended  in  the  only  churchwarden,  and  Edward  Webb,  the  only 
In^nf^L^nt,  ovcrscer  of  the  poor  of  the  parish  of  Catedn/,  in  the 
Sie'^i^^  said  county  of  Northamptorh  did  thereby  certify  the 
one  churchwar-  churchwardens  and  overseers  of  the  poor  of  the  parish 

den  m  the  pa-  *^  ^ 

fisb,  and  that     of  Badly  in  the  said  county  of  Northampton^  that  they 

two  OVCTMCrt 

had  been  ori.     did  own  and  acknowledge   Thomas  Cox  the  younger, 

ffinally  appoint- 

ed,  but  that       of  Badby  aforesaid,  butcher,  and  Mary  his  wife^  and 
dTed^and  that     Richard^  Johuj  and  Elizabeth^  their  children,  to  be  in- 
wi"«nS*      habitants  legally  settled  in  their  said  parish  of  Catesby. 
'^^^^in  thT"     ^^^  certificate  then  proceeded  in  the  usual  form,  and 
office  waa  filled  purported  to  be  duly  executed   by  the  churchwarden 
and  overseer,  and  was  allowed  by  two  justices  of  the 
peace.     It  was  proved  that  Thomas  Coxy  in  the  certifi- 
cate mentioned,  had  a  son  named  Thomas^  who  was  bom 

(a)  In  pursuance  of  a  warrant  inued  ten  days  before  the  end  of  tenoy 
three  of  tlie  Judges  of  this  court  sat  on  this  as  upon  former  occasions, 
from  Tunday  the  1st  until  Saturday  the  5th  of  June  inclusive;  and  from 
Wedfutday  the  9th  until  Thunday  the  17th  o£June  inclusive,  and  heard 
this  and  the  several  following  cases  aigucd. 

after 


The  InlMbit- 

•ntaof 

Catisbt. 
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after  the  certificate  was  granted,  and  that  the  pauper       182^» 
George  was  the  son  of  the  lastmeutioned  Thomas*  «.    j. 

Reader^  Marriott j  and  EUis  in  support  oF  the  order  of 
,  sessions.  This  is  a  good  certifiate,  although  it  was  signed 
by  only  one  churchwarden  and  one  overseer.  The 
88c9  W.^.c.SO.  s.  1.  certainly  requires  the  certificate  to  be 
signed  by  a  majority  of  the  churchwardens  and  overseers 
for  the  time  being.  But  this  certificate  has  been  submitted 
to  by  the  parish  of  Catesby  for  sixty  years :  every  intend- 
ment, therefore,  ought  to  be  made  in  favor  of  it.  Rex  v. 
Hinckley*  {a)  By  custom  there  may  be  only  otie  church- 
warden in  a  parish.  Rex  y.EarlShilton.  (ft)  Two  overseers 
may  have  been  appointed  originally;  one  of  those  may 
have  died,  and  the  certificate  may  have  been  signed  at  a 
time  when  there  was  one  overseer  only,  and  if  that  were 
so,  it  was  signed  by  a  majority  of  the  churchwardens 
and  overseers,  as  required  by  the  statute.  This  is  dis- 
tinguishable from  Rex  v.  Clifton  (c),  because  it  was 
proved  that  only  one  overseer  had  been  appointed  for 
the  township  for  that  year,  and  that  appointment  was 
clearly  bad.  It  lay  upon  the  other  side  to  shew  by  evi- 
dence that  only  one  overseer  was  originally  appointed 
in  this  case. 

Holbech  and  Adams  contra.  The  certificate  being 
dated  so  far  back  as  1761,  no  evidence  could  be  given 
to  shew  the  state  of  the  parish  at  that  time.  Rex  v. 
Hinckley  only  establishes  that  a  reasonable  intendment 
may  be  made  to  support  such  an  instrument.  Now  in 
order  to  support  this  certificate,  it  must  be  intended, 

(a)  IS  EaU, 361.  (»)  iB^^A.  US.         (0)  2  Sett,  169. 

first, 


mgamsi 
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1824*  first,  that  two  overseers  were  originally  appointed  at 
,j^^  jjT  ^  Eastei'f  or  within  one  month  after.  Secondly^  that  one 
of  these  overseers  died  before  the  20th  May^  the  date  of 
the  certificate ;  and,  thirdly,  that  no  other  had  been  ap« 
pointed  at  that  time.  The  overseer  so  supposed  to  have 
been  dead  on  the  20th  May^  must  have  been  alive  at 
the  latter  end  of  March  or  the  beginning  of  Jprilj  (if 
he  was  appointed  on  Easter  day,)  or  within  one  month 
afterwards.  The  presumption  of  law  is,  that  he  con- 
tinued alive  at  the  time  when  the  certificate  was  granted. 
But  supposing  him  to  have  died  soon  after  his  appoint- 
ment,  another  might  have  been  appointed  by  two  justices, 
under  the  17G.2.  c.3S.  s.S.  Until  the  vacancy  was  filled 
up  there  was  not  a  body  of  ofiicers  existing  capable  of 
granting  the  certificate.  There  must  be  two  overseers 
to  execute  the  functions  delegated  to  that  body. 

Baylet  J.  I  am  of  opinion,  both  upon  the  authori- 
ties cited  and  up6n  the  principles  to  be  deduced  from 
them,  that  this  is  a  good  certificate.  It  is  signed  by  one 
churchwarden  and  one  overseer  only;  and  it  is  said 
that  by  law  there  must  be  two  overseers  at  least,  and 
two  churchwardens,  and  therefore  that  this  certificate  is 
not  signed  by  a  majority  of  the  overseers  and  church- 
wardens, as  required  by  law.  There  are  two  statutes 
which  bear  upon  this  subject,  the  43Elisu  c.2,  and  the 
8&9  fV.S.  cSO.  The  first  section  of  the  43  Eliz.  c.  2.  s.U 
requires  that  there  should  not  be  more  than  four  nor 
.  less  than  two  overseers  of  every  parish.  Section  5.  au- 
thorises the  said  churchwardens  and  overseers,  or  the 
greater  part  of  them^  to  bind  poor  children  apprentices, 
&c  The  8&9  W.Z.  r.30.  sA.  directs  that  a  pari*  certi- 
ficate should  be  under  the  bauds  and  seals  of  die  dmrch- 

wardeua 
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trardens  and  overseers,  or  the  major  part  of  them.  Both  1824. 
these  acts  require  the  concurrence  of  the  churchwardens  ^  ^ 
and  overseers,  or  the  greater  part  of  them.  The  deci-  jJ^x^Ls 
sions,  therefore,  which  have  taken  place  upon  the  43  Eliz»  tnoM  of 
8.  5.  with  respect  to  binding  out  poor  apprentices  are 
applicable  to  cases  arising  upon  certificates  under  the 
S&O  JT.S,  c, 30.  5. 1 .  In  Rex  v.  Hinckley  {a\  an  objection  • 
was  taken  to  a  parish  indenture  that  it  was  signed  only 
by  one  churchwarden  and  one  overseer.  The  Courtf 
however,  held,  that  if  by  any  intendment  of  law  the 
indenture  could  be  good,  that  intendment  ought  to  be 
made,  and  they  did  intend  that  as,  by  custom,  there 
might  be  only  one  churchwarden  in  a  places  there 
were  only  one  churchwarden  and  two  existing  overseers 
at  the  time  when  the  indenture  was  executed,  and 
therefore  that  the  two  who  did  execute^  were  a  minority 
sufficient  to  bind  the  apprentice.  Generally  speaking, 
there  ought  to  be  two  churchwardens  in  every  parish ; 
but  by  custom  there  may  be  one.  By  law,  two  over- 
seers must  be  originally  appointed ;  but  the  two  pver- 
seers  so  appointed,  may  by  death  have  been  reduced  to 
one,  and  in  that  case  one  overseer  and  one  churchwar- 
den would  constitute  the  major  part  of  the  persons 
originally  appointed.  I  think,  therefore,\that  in  this 
case,  we  may  intend  that  at  the  time  when  this  certifi- 
cate was  granted,  Wehb  was  the  surviving  overseer  of 
two  who  had  been  originally  appointed.  This  case  di& 
fers  from  that  of  Rex  v.  SU  -  Margaret s^  Leicester  (i), 
because  there  it  was  stated  as  a  fact  in  the  case^  that  ' 
one  overseer  only  had  been  originally  appointed.  So 
la  Rex  V.  Clifton  {c)y  it  was  found  that  at  the  time  of 

(ft)  is  Ma^rZQU  (o)  8  EtiU,  U%.      .       (tf)  9  Satt,  166. 

granting 
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18S4.  granting  the  certificate^  Warrisigian  wMtbe  onlyorer- 
J-  seer  appointed  for  the  township*     The  cases  of  Rex  v. 

<VBiiifi  Hinckley  and  Sex  v.  Earl  ShUion  (a),  establish  that  a 
^■ntKf  binding  of  a  poor  apprentice  by  one  overseer  and  one 
churchwarden  may  be  good.  Besides  the  general  rule 
of  law  as  to  presumption  is,  that  a  thing  is  not  to  be  pre- 
sumed non  rite  actum,  and  as  the  law  absolutely  re- 
quires an  appointment  of  two  overseers  in  the  first 
instance,  we  ought,  in  the  absence  of  any  evidence  to 
shew  what  the  real  appointment  was,  to  presume  that 
the  parties  had  conformed  to  the  law,  that  two  overseers 
had  been  originally  appointed,  and  that  one  had  died 
before  the  certificate  was  granted;  and  if  we  make  that 
presumption,  then  the  certificate  must  be  taken  to  have 
been  granted  by  the  majority  of  the  churchwardens  and 
overseers,  as  required  by  the  statute.  For  these  rea- 
sons, I  think  that  the  order  of  sessions  ought  to  be 
confirmed. 

HoLROTD  J.  I  am  of  opinion,  both  upon  the  author- 
ities cited  and  upon  principles  of  law  which  ought  to 
govern  this  case,  if  those  authorities  had  not  existed, 
that  this  is  a  good  certificate^  or  rather  that  the  justices 
might  legally  intend  it  to  be  a  good  certificate.  It  has 
been  submitted  to  by  the  parish  for  a  period  of  sixty 
years.  If  any  intendment  therefore  can  be  made  to 
support  it,  it  ought  to  be  made.  "Howj  as  by  law,  two 
overseers  must  have  been  originally  appointed,  the 
instrument  could  not  correctly  describe  Webb  as  an 
overseer,  unless  he  had  been  appointed  jointly  with  an- 
other.   The  presumption  to  be  raised,  therefore,  is  only 

(a)  IB,^A.%1S, 

in 
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in  favor  of  what  is  stated  on  the  face  of  the  certificate.  If  1 824. 
upon  the  trial  of  an  issue,  whether  Webb  was  an  over- 
seer  of  the  parish  of  Catedy  or  not,  it  had  been  proved  ^igMnu 
that  he  was  the  only  person  appointed  to  the  office  of  uts  «f 
overseer  for  that  year,  the  jury  must  have  found  that  he 
was  not  an  overseer  at  all,  because  the  law  requires  that 
there  should  not  be  less  than  two  overseers  originally 
appointed.  The  certificate,  therefore,  would  have  been 
bad,  notwithstanding  the  length  of  time  during  which  it 
had  been  submitted  to  by  the  parish.  I  am  of  opinion, 
that  in  favor  of  what  appears  on  the  face  of  the  certifi- 
cate, the  justices  were  well  warranted  in  drawing  the 
inferences  that  two  overseers  had  been  originally  ap- 
pointed, and  that  one  had  died  before  the  certificate 
wap  granted.  The  authorities  cited  in  the  argument 
fiiUy  establish  that  every  intendment  ought  to  be  made 
in  fiivor  of  the  certificate ;  but  independently  of  those 
authorities,  I  think,  that  upon  established  principles, 
the  sessions  have  drawn  the  proper  conclusion. 

LiTTLEnALE  J.  It  appears  on  the  face  of  the  certi- 
ficate that  it  was  granted  by  only  one  churchwarden  and 
one  overseer.  Now  that  is  not  sufficient,  unless  the  law 
warrants  the  intendment  of  some  facts,  by  means  of  which 
one  churchwarden  and  one  overseer  may  at  that  time 
have  been  the  majority  of  the  churchwardens  and  over- 
seers. Now,  by  custom,  there  may  be  only  one  church- 
warden, and  therefore  in  this  .case,  we  may  presume  that 
one  only  was  appointed.  The  appointment  of  one  over- 
seer would  be  illegal,  and  therefore  we  must  intend  that 
two  were  originally  appointed,  and  that  one  of  them  had 
died  before  the  certificate  was  granted,  and  that  no  other 
had  been  then  appointed  in  his  stead;  and  if  we  may 

intend 
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182i.       intend  those  facts,  then  the  certificate  was  granted  by  a 

^        majority  of  the  body.     It  is  a  general  intendment  of 

^^tiiui       law,  that  every  thing  is  to  be  presumed  rightly  done 
The  inlisbit* 
•nil  of       unless  the  contrary  appear.     It  is  also  an  intendment  of 

law,  that  a  party  who  has  been  proved  to  have  been  alive 
at  a  given  date,  is  presumed  to  be  alive  for  a  certain 
period  afterwards  unless  the  contrary  be  shewn.  These 
two  intendments  clash  in  this  particular  instance ;  but 
I  think  that,  in  favor  of  what  appears  on  the  face  of  the 
certificate,  the  more  general  intendment  ought  to  pre- 
vail. In  Rex  V.  Earl  ShiUoriy  there  could  not  be  any 
such  intendment,  because  it  was  shewn  on  the  face  of 
the  case  that  the  appointment  originally  was  bad.  It 
lies  upon  the  party  insisting  that  it  is  void  to  prove 
that  it  b  so.  In  Rex  v.  Morris  (a),  an  order  of  justices 
appointed  A.^  of  the  parish  of  B.j  to  be  overseer  of 
the  poor  of  the  hamlet  of  C,  was  held  to  be  a  good 
appointment;  and  Lord  J&i^on  expressly  lays  it  down, 
that  every  thing  is  to  be  intended  in  support  of  an  order 
of  justices.  Upon  the  same  principle,  I  think  that  every 
thing  ought  to  be  intended  in  favour  of  a  certificate 
sanctioned  by  two  justices,  and  therefore  that  the  order 
of  sessions  was  right. 

Order  of  sessions  confirmed. 

(a)  AT.B.8SQ. 
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WiLLouGHBY  fl^flW5/ Backhouse  and  Marshall. 

CASE  for  an  excessive  distress.      Plea,  not  guilty.  Whew  a  Ian. I 
A       1  .!,.•         ^  o,.  ,,"'     lord  has  been 

At  toe  trial  before  Bosa?iquet  Serjt.,  at  the  last  sum-  guilty  of  an 

ser  assizes  for  B,uckinghamskirc,  the  following  facts  ap-  tress,  tiie  te* 

peared  in  evidence:    The   plaintiff  occupied   a  farm  JJIJvehisrigU 

belonging  to  the  defendant,  BackhousCj  and  on  the  26th  ^nt'^riirg  intt> 

of  September  1822,  the   other   defendant  Marshall^  as  anarrangeme 

^  '  '  With  him  re- 

airent  for  Backhouse^  distrained  for  1 75/.  which  was  then  specting  the 

°  sale  of  the 

due  for  rent,  and  seized  all  the  live  and  dead  stock  on  goods  seised, 
the  farm,  and  the  household  furniture,  goods,  and  chat- 
tels on  the  premises,  to  the  value  of  1000/,  On  the 
same  day  the  plaintiff  executed  the  following  agreement. 
"  To  Mr.  T.  Marshall.  You  having,  as  the  agent  of  T. 
(7.  Backhouse^  Esquire,  this  day  entered  a  distress  on  my 
effects, -at  Haverfield  Lodge  for  the  sum  of  175/.  rent, 
which  you  claim  to  be  due  from  me  to  the  said  T.  J.  Back- 
hoiisef  at  Lady-day  last,  I  hereby  authorise  and  empower 
you  to  bold  possession  of  the  same  effects  until  the  15th 
day  of  October  next,  or  until  such  other  period  subse- 
quent to  the  expiration  of  the  five  days  mentioned  m 
your  notice  of  distress  as  you  may  think  proper;  and 
I  also  authorise  and  empower  you  to  convert  the  same 
effects  into  money,  by  the  sale  and  disposition  thereof, 
either  by  public  sale  or  private  contract,  and  at  such 
time  as  you  may  think  expedient.  And  I  authorise 
you  to  dispense  with  the  form  of  appraisement  re- 
quired by  law  in  the  case  of  a  sale  under  a  distress 
for  rent,  and  to  make  such  public  or  private  sale  with- 
VoL.  II.  3  H  out 
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18^4.  ont  any  such  appraisement  And  I  also  anthorise  aad 
— ""  empower  you,  from  the  produce  of  the  said  effects,  to 
egaintt  pay  or  retam  as  well  the  said  sum  or  175A,  as  also  the 
further  sum  of  125/.  which,  on  the  29th  oX  September  in- 
stant will,  according  to  your  claim,  have  become  due 
lor  a  further  half-years*  rent  making  altogether  die  sum 
of  SOO/.  together  with  the  costs  of  distress  and  of  such 
sale  and  disposition,  subject  to  such  reduction  as,  by  the 
agreement  entered  into  between  us,  I  am  entitled  to 
upon  quitting  possession  of  the  premises  in  my  occu- 
pation, for  the  amount  of  the  outgoing  yaluation,  so 
that  such  valuation  be  completed  before  the  sale  of  my 
said  effects/*  On  the  30t\i  of  September  Marshall  made 
another  distress  for  1257.  which  became  due  on  the  S9th, 
and  again  seized  all  the  property  on  the  &rm,  subject 
to  the  former  disti*ess.  Before  either  of  the  distresses 
the  plaintiff  had  made  preparations  for  leaving  the  iarm, 
and  had  advertised  a  sale  of  his  effects.  In  order  that 
the  sale  should.not be  prejudiced  it  was  agreed  between 
him  and  Marshall,  that  the  sale  should  proceed  accord^ 
ing  to  the  original  intention,  and  not  as  a  sale  under  a 
distress,  and  that  the  landlord  should  be  satisfied  out  of 
the  proceeds,  which  agreement  was  carried  into  eflbct. 
The  learned  judge  told  thejury  that  there  were  two  ques- 
tions for  their  consideration,  first,  whether  the  disti^ss 
was  excessive,  of  which  he  said  there  could  be  no  doubt : 
secondly,  whether  the  agreement^  signed  by  tlie  phin- 
tift  on  the  26th  of  SeptenAer,  was  an  acquiescence  on 
his  part  in  that  which  had  be^  done  by  ManktdL 
That  if  they  thought  it  was,  it  was  an  answer  to  the 
action.  The  jury  having  found  a  verdict  for  the  defend- 
ants, Cooper^  in  Michaelmas  term  obtained  a  role  for  a 
new  trial>  on  the  ground  that  the  direction  of  a  learned 

judge 
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ji^dge  va^  not  correct  in  poii^t  of  }ivW|  for  thfit  the  agr^^       }8S4« 

ment  was  not  any  waiver  of  the  right  of  action  preatod      — • 

by  the  wrongful  seizure  of  the  property*  qgama 

BACKHoma. 


^^ct^ilp)^ 


Siorts  and  Dover  now  shewed  caus^,  ^nd  contended, 
that  it  mif  8t  be  t^ken  upon  that  agreement,  together  with 
the  other  circumetances  proved  respecting  the  actual 
sale  of  the  property,  that  the  plaintiff  was  a  par(y.  to 
the  whole  transaction ;  that  he  ratified  the  whole  9b 
initio  and  therefore  could  not  afterwards  complain  that 
it  was  ijrrongfuK  If  so,  the  verdict  fofipd  ui^der  the 
direction  of  the  learned  judge  was  right. 

Cooper  cootra,  wi»  stopped  ]by  the  ipourt. 

Bayley  J.  This  is  a  very  plain  case^  When  9  Imd- 
lord  is  about  to  make  a  distress  h^  is  pot  bound  to  cal- 
culate very  niqely  the  value  of  the  property  seized ;  but 
he  must  take  care  that  some  proportion  is  kept  between 
that  and  the  fwu  fyr  which  b#  is  £n|f  tied  to  take  it. 
Now,  here  the  rent  in  arrear,  at  the  time  of  the  first 
distress  was  175/.,  and  the  goods  seized  were  worth 
JOOO/.,  the  distress^  therefore,  was  clearly  excessive, 
and  upon  the  seiz^iire  being  made  a  right  .of  action  was 
vested  in  the  plaintiff.  Was  that  right  of  action  de» 
stroyed  by  the  agreement  made  afterwards  ?  It  £^ves 
no  satis&ction  to  the  tenant,  he  makes  no  stipulation 
not  to  sue  for  that  which  had  been  done.  The  land- 
lord, indeed,  has  further  power  given  to  him,  but  I  do 
not  find  that  the  tenant  receives  any  thjbg.  Such  a  do- 
cument is  no  answer  to  such  an  action  as  the  present. 
I  think,  therefore  that  the  question  was  not  propearly 

5H2  Wt 
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1824«       l«ft  to  the  jury,  and  that  the  rule  for  a  new  trial  must 
^  """^        be  made  absolute, 

WILLOUGHIT 

ugaifut 

HoLROYD  J.  Whatever  effect  the  agreement  m 
question  might  have  upon  the  jury  when  estimating  the 
damages,  clearly  it  does  not  amount  to  a  satisfaction  in 
law,  or  a  release  of  a  right  of  action*  The  plaintiff, 
therefore,  was  entitled,  upon  the  evidence,  to  a  verdict 
in  his  favor,  and  there  ought  to  be  a  new  triaK 

LiTTLEDALE  J.  The  plaintiff  docs  not,  by  the  agree^ 
ment  profess  to  waire  his  right  of  action.  But  even  if 
he  didy  still  it  would  not  be  a  sufficient  ansME^r;  for  a 
right  of  action  once  vested  can  only  be  destroyed  by  a 
release  under  seal,  or  by  the  receipt  of  something  in 
satisfaction  of  the  wrong  done.  This  rule  must,  there- 
.    fore^  be  made  absolute. 

Rule  absolute,  (a) 

(ci)  Set  &ttt  Y.  Hoare,  1  JMig.401. 

Thornton  against  Illingworth. 

mad!^  the    A.'^^^^^'^^'''  ^^^  ^^o^s  sold  to  the  defendant  for  the 
oommenoement  purposes  of  trade.     Plea,  infancy.     Replication, 

of  aD  acdon  is       , 

notsuffident  that  defendant  ratified  the  contract  after  he  came  of 

reph'catioii  that  %6*    At  the  trial  before  Holrayd  J.,  at  die  last  summer 

(who  had     '  assizcs  for  Yorkshire,  the  plaintiff's  evidence  in  support 

fency),  n^fied  °^  ^^®  replication  was  confined  to  a  promise  made  by 

J^^^^5JJ«J^^  the  defendant  after  the  commencement  of  the  action. 


<>f  ige.  It  was  objected  for  the  defendant  that  this  was  insuffi- 

cient. 
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cient.    The  learned  judge  reserved  the  point,  and  the       1824. 

plaintiff  having    recovered  a  verdict,    Brougham^    in  ^   ' 

Michaelmas  term,  obtained  a  rule  to  enter  a  nonsuit,       ^   rngfunu 

luavawoftivi 

J*  WilUams  now  shewed  cause.  The  point  now  pre* 
sented  to  the  Court  is  new,  and  has  not  been  touched 
upon  in  any  case  to  be  found  in  the  books.  Now  it 
canilot  \\e  doubted,  that  a  person  may,  by  an  express 
promise  made  after  he  is  of  age,  bind  himself  to  pay 
debts  contracted  during  his  infancy;  and  the  only  ques- 
tion is,  whether  the  promise  proved  in  this  case  was 
made  in  time  to  support  the  action.  .  This  may  be 
likened  to  cases  upon  the  statute  of  limitations,  in 
which  a  new  promise  is  necessary  in  order  to  render  a 
man  liable  to  pay  an  old  debt,  yet  in  such  cases  a  pro- 
mise made  after  the  commencement  of  the  action  is  . 
sufficient.     Yea  v.  Fouraker.  {a)  , 

Brougham  and  Starkie  contra  were  stopped  by  the 
Ciourt. 

Bayley  J.  There  is  this  distinction  between  the  case 
cited  and  the  present.  There  the  debt  continued  from 
the  time  when  it  was  contracted,  but  without  the  new 
promise  it  could  not  have  been  recovered,  the  defendant 
relying  on  the  protection  given  by  the  statute  of  limit- 
ations. The  ground  on  which  that  statute  proceeds  is,  that 
after  a  certain  time  it  shall  be  presumed  that  a  debt  has 
been  discharged.  A  new  promise  rebuts  that  presump- 
tion, and  then  the  plaintiff  recovers,  not  on  the  ground 

(o)  2  Burr,  1099. 

8  H  3  of 
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1 8S4*       oF  naving  a  tie^  righi;  of  action,  but  that  the  statute 
^  does  not  apply  to  bar  the  old  one.    In  the  case  of  an 

TboemtoK       ^  Err  ^ 

figamat       infant,  a  contitLct  made  for  goods,  for  the  purposes  of 
Ilungwo&th* 

trade,  is  absolutely  void  not  voidable  only.    The  law 

considers  it  against  good  policy  that  he  sbould  be  al- 
lowed to  bind  himself  by  ^uch  contracts.  If  he  makes 
a  promise^  after  he  comes  of  age,  that  binds  him  on  the 
ground  of  his  taking  upon  himself  d  new  liability,  upon 
a  moral  consideration  existing  befbte ;  it  does  not  make 
it  a  legal  debt  from  the  time  of  making  the  bargain. 
The  form  of  the  replication  used  in  such  cases  confirms 
this  view  of  the  question,  the  promise  is  always  laid  to 
have  been  made  before  the  commencement  of  the  action. 
Cohen  V.  Armstrong  (ct),  Bai/lis  v.  DineUy.  (6)  For 
these  reasons  I  think  that  the  present  action  ^ras  hot 
supported  by  evidence  of  a  promise  made  after  its  com- 
mencement. 

HotROtB  J.  This  differs  from  a  question  upon  the 
statute  of  limitations :  that  proceeds  upon  the  supposi- 
tion that  the  evidence  of  the  defence  has  been  lost  oy 
the  lapse  of  time.  Here  there  was  no  legal  right  capa^ 
bid  of  being  enforced  in  a  court  of  law  At  the  time 
when  the  action  was  commenced.  Where  the  stiitffte 
of  limitations  has  run,  a  new  promise  revives  the  debt 
ab  initio,  and  that  is  equally  the  case  whether  the'pro- 
mise  is  made  before  or  after  the  commencement  cf  the 
action.  Here  no  ground  of  action,  capable  of  being 
enforced  in  a  court  of  kw,  existed  at  the  time  when  the 
action  was  brought;  thei^  was  no  foundation  upoa 

(a)  1  JLf.  cj  &  725.  (fc)  3  IT.  4-  S.  477. 

which 
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which  the  action  could  rest     The  new  promise  was       1824. 

the  sole  ground  of  action,  and  not  tlie  revival  of  an  old 

one. 


XaSKxmff 
luurtfiTMrfr. 


LiTTLBDALZ  J.  When  the  statute  of  limitations  is 
relied  upon,  on  acknowledgement  admits  the  perpetual 
existence  of  the  debt,  and  therefore  it  suffices  whether  it 
is  made  before  or  ailer  the  bringing  of  the  action.  But 
the  contract  of  an  infant,  under  such  circumstances  as 
the  present,  being  void  and  not  voidable,  the  promise 
in  this  case  did  not  prove  that  any  legal  cause  of  action 
existed  at  the  time  when  the  action  was  commenced. 
The  rule  for  entering  a  nonsuit  must  therefore  be  made 
absolute. 

Rule  absolute. 


Richardson  and  Another  against  Walker. 

HTHIS  was  an  action  upon  the  case,  brou^t  pursuant  A  eottom 
to  an  order  made  by  the  Vice-Chancellor.    The  temmuand 


declaration  stated,   that  the  phunti&  had  been  and  ^^^^^^"^ 
then  were  lawfully  possessed  of  a  certain  mill,  with  ^»^^iu^ 
the  appurtenances,  within  the  manor  or  lordship  and  ^^{Jj^^*^ 
town  o(  Sdbyt  in  the  county  of  York,  and  by  reason  ]j2ii„  ^**^  H*^ 


thereof  were  entitled  to  have  the  toll  of  all  the  com  dweUingi,*' 

docs  not  prC' 

and  grain  ground  at  their  mill:   ^'  that  all  the  tc-  vent Uiem from 
nants,  resiants,  inhabitants,  and  dwellers  of  and  within  n^fntheir 
the  manor  or  lordship  and  town  aforesaid,  during  nil  p^^^fnwn 
the  term  of  the  plaintiffs'  possession  of  the  said  mill  ^^|^** 
ought  to  have  ground,  and  still  of  right  ought  to  grind 

3H  4  at 
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1 824.       at  the  said  mill  all  M^r  corn  and  grain,  which,  after  the 
^ ffrinding  thereof,  had  been  or  should  be  expended  or 

RXCBAHDSOK  , 

against  consumed  in  a  ground  state,  in  their  respective  dwellings 
or  dwelling-houses,  within  the  said  manor  or  lordship 
and  town,  and  to  have  paid  and  yielded  to  the  plaintiffs, 
for  the  grinding  thereof,  certain  ancient  and  customary 
toll."  Yet  the  said  defendant,  well  knowing  the  said 
premises^  but  contriving  to  injure  the  said  plaintifis,  and 
to  deprive  them  of  the  profit  and  advantage  of  their  mill, 
and  of  the  toll  which  would  have  accrued  to  them,  for 
the  grinding  of  the  corn  and  grain  thereinafter  next  men- 
tioned, and  to  enable  and  procure  the  said  tenants,  8cc 
to  withdraw  their  grist  from  the  mill,  afterwards,  to  wit, 
on,  &c.,  at  &C.,  did  fraudulently  and  wrongfully  grind 
or  cause  to  be  ground,  at  another  mill,  or  at  other  mills 
than  the  mill  of  the  plaintiffs,  a  large  quantity  of  corn 
and  grain,  for  the  purpose  of  exposing  the  same  to 
sale,  and  selling  the  same  in  a  ground  state,  within  the 
manor,  to  the  other  tenants,  resiants,  inhabitants,  and 
dwellers  of  and  within  the  manor,  &c.,  to  be  by  them 
expended  in  their  respective  messuages  or  dwelling- 
houses  within  the  manor,  &c.,  and  then  and  there 
fraudulently  and  wrongfully  did  expose  to  sale,  and  did 
sell,  by  himself  and  one  Susannah  Walker^  his  agent  in 
that  behalf^  the  last-mentioned  quantities  of  corn  and 
grain  so  ground  as  aforesaid,  and  so  being  in  a  ground 
state  as  aforesaid,  within  the  manor,  &c.,  to  divers  per- 
sons, resiants  and  inhabitants  and  dwellers  of  and  within 
the  manor,  &c.,  to  be  expended  and  consumed  in  their 
respective  messuages  or  dwelling-houses  within  the 
manor,  &c.,  and  which  last-mentioned  corn  and  grain 
80  ground  as  aforesaid  ^tis  afterwards,  by  the  said  several 

persons, 
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persons,  used  and  expended  in  their  respective  meesa-       1824. 
ages  or  dwelling-houses,  to  wit,  &c,,  whereby  the  tenants,    r,chaiumoh 
resiants,  inhabitants,  and  dwellers  of  and  within  the      ^^^*^^ 
manor,  &c.,  did  supply  themselves,  from  such  exposing 
to  sale  and  selling  as  aforesaid  by  the  defendant,  with 
divers  large  quantities  of  corn  and  grain  in  a  ground 
state,  to  be  expended  and  consumed  in  their  dwelling-i 
houses,  which  but  for  such  exposing  to  sale,  and  selling 
ground  by  defendant ,  as  aforesaid,   they  would  have 
ground  or  caused  to  be  ground,  or  would  have  pur- 
chased when  ground  at  the  mill  of  the  plaintiffs.     Plea, 
not  guilty.     At  the  trial  before  Bayley  J.,  at  the  York 
Lent  assizes,   1820,  the  jury  found  a  verdict  for  the 
plaintiff,  with  Is.  damages,  subject  to  the  opinion  of  this 
Court,  upon  the  following  case : 

The  plaintifis,  at  the  time  of  the  committing  of  the 
grievances  alleged  in  the  declaration,  were  in  posses- 
sion of  the  mill  hereinafter  described  as  the  lessees 
thereof,  under  the  lord  of  the  manor  of  Selby.  Before 
the  alterations  hereinafter  mentioned,  there  were  two 
ancient  water  corn  mills,  belonging  to  the  lord  of 
the  manor  of  &%,  and  situate  within  the  manor  or 
lordship  and  town  of  SeUn/.  Between  fifty  and  sixty 
years  since  these  two  mills  were  pulled  down,  and  one 
water  corn  mill  was  erected  instead  thereof,  upon  their 
scite,  having  a  wind  corn  mill  over  the  same.  About 
the  year  1806  the  streams  of  water  by  which  the  water 
corn  mill  had  been  worked,  were  diverted  from  the 
mill,  under  the  authority  of  the  act  of  parUament, 
and  in  the  manner  hereinafter  mentioned,  and  the 
water  corn  mill  has  been  ever  since  and  still  is 
worked  by  steam  instead  of  water.  From  time  imme- 
morial 
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morial  there  had  been  an  ancient  oustom  widun  the 
manor  of  &%i  and  which  was  estaUisbed  by  two  de- 
crees of  the  Court  of  Exchequer,  the  first  in  the  3  Oar.l.f 
the  last  in  the  4  6. 2.,  <<  that  all  and  singukr  the  te- 
nantsi  lesnntsi  inhabitants,  and  dwellect,  of  and  within 
the  said  town  and  manor  of  SeUgff  used  and  woe  aocus^ 
tomed,  and  of  right  ought  to  grind  all  iheir  com  and 
grain,  as  well  growing  within  the  said  manor,  as  brought 
&om  other  places  and  spent  ground  in  th^r  houses 
within  the  said  manor  and  town,  at  the  said  ancient 
mills  of  the  said  lord,  called  Sdbjf  MillSf  paying  a  cer- 
tain toll  or  mulcture  for  the  same,  according,  &a ;"  and 
this  custom  still  continues  to  exist  within  the  manor,  and 
to  be  applicable  to  the  present  mill,  unless  the  alteration 
of  the  mill,  as  before  described,  or  any  other  circum- 
stances stated  in  this  case,  shall  be  deemed  to  have  ex- 
tinguished,  destroyed,  or  suspended  the  custom*  By  an 
act  of  parliament,  passed  in  the  45  G«  S.,  intituled  *^  An 
act  tixt  draining  and  improving  certain  low  grounds  and 
carrs  within  the  parishes,  townships,  and  places  of  &%^ 
BrtyUm^  Thorp,  Wilhmghijfj  HamUetmh  ff^it^aoH  Sadin 
Purkf  Cawordf  Skerburn,  Lamcrion,  Rest  Park,  South 
M^/brti,  and  Barkston  Ash,  in  die  west  riding  of  the 
county  of  Yorkt^  a  power  was  given  to  a  commissioner 
therein  named,  either  to  agree  with  the  proprietors  of 
and  persons  interested  in  any  mills,  weirs,  dams,  lands, 
tenements,  and  hereditaments  which  the  commissioners 
should  judge  necessary  or  expedient  to  be  made  use  of 
for  the  purposes  of  the  act,  or  which  might  be  liable  to 
be  damaged  in  the  execution  of  the  act,  for  the  purchase 
of  such  mills,  weira,  dams,  lands,  tenements,  and  heredi- 
tament, or  for  the  recompence  to  be  made  to  such  pro- 
prietors and  persons  interested,  for  the  damage  they 

might 
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might  sustain^  or  for  any  erentoal  injury  that  might       18S4. 

arise  to  their  property,  by  the  execution  of  any  of  the    ^  — ^-* 

powers  contained  in  the  act."   Under  this  act  the  conw       agnma 

WAUOtib- 
missioner  agreed  with  the  guardian  of  the  honorable 

E.  A  Petret  then  a  minor^  (the  said  E.  B.  Petn  Mng 

lord  of  the  manor  of  &%  and  owner  of  thd  said  mill)) 

in  the  following  terms,  Tiz^    <<  April  82,  1806,  I,  W.  &, 

do,  in  pursuance  of  an  act  of  parliament,  entitled^  &&» 

settle  and  ascertain,  that  the  sum  of  two  thousand  pounda 

be  paid  unto  Lady  Petre^  guardian  to  her  son,  E^  It 

Petre^  as  a  reoompenoe  and  compensation  (or  the  damage 

which  may  happen  and  be  done,  by  totally  taking  away 

the  water  from  the  mill  at  iSr%,  in  oider  to  make  a  free 

and  sufficient  effluxion  of  water  into  the  riter  Oittv,  and 

also  the  sum  of  1002.  be  paid  to  the  said  Lady  Pstre^ 

guardian  as  aforesaid,  for  the  stone  and  materials  (^the 

present  weir,  on  the  said  dam  adjoining  Uie  mill,  in  order 

to  enidi>Ie  me  to  erect  clough  doors,  and  other  useful 

purposes  which  the  same  may  be  wanted  for,  and  making 

together  SIOOL,  which  I  think  a  &ir  equiv^ent  and  com« 

pensation  for  the  same/'  The  defendant  is  not  a  resiant 

or  inhabitant  within  the  manor  and  town  of  Sdbtff  but 

he  did,  from  time  to  time^  between  the  month  of  jfyril^ 

1813,  and  the  commencement  of  the  action,  and  whilst 

the  plaintiffs  were  so  possessed  of  the  mill  as  aforesaid^ 

cause  to  be  offered  and  exposed  to  sal^  in  the  house  of 

Susannah  Walker^  his  mother,  aitnale  within  the  mam^ 

or  lordship  and  town  d[SeOn/s  and  Susannah  ff^atker^  as 

his  agent  and  on  his  t>ehal^  did  sdl  there,  to  diverft 

of  the  resiants  and  inhabitants  of  and  within  the  said 

manor,  lordship,  and  town,  to  be  spent  and  consumed 

within  their  respective  houses  and  dwellings  within  the 

said  manor  or  lordship  and  town,  !A)ont  \&ighty  stone 

per 
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1824.       per  week  of  meal  and  flour,  partly  manufactured  and 
R  cHAiiDsow    ^^^  ^^^  bread,  and  partly  unmanufactured,  being  the 

ngainst       produce  of  and  obtained  from  wheat,  com,  or  grain  not 
Walksh.       '^  ^  ^     ^  ° 

ground  at  the  mill  of  the  plaintiffs.     The  defendant  had 

notice  of  the  existence  of  the  custom  at  the  time  of  such 

offering  and  exposing  to  sale,  and  of  such  sale,  and  also 

knew  that  the  com  and  grain  so  by  him  caused  to  be 

exposed  to  sale,  had  not  been  ground  at  the  plaintiffs' 

mill, 

Tindal  for  the  plaintiffs.  Three  objections  will  be  made 
to  the  right  of  the  plaintiffs  to  recover  in  this  action. 
First,  that  an  action  cannot  be  maintained  against  the 
defendant,  who  is  not  a  resiant  within  the  manor,  and 
only  enabled  a  third  person  to  commit  the  alleged  breach 
of  the  custom.  Secondly,  that  it  was  not  a  breach  of  the 
custom  to  bring  flour  into  the  manor  and  sell  it  there. 
Thirdly,  that  the  alteration  of  the  mill  has  extinguished 
the  custom.  As  to  the  first  point,  it  may  be  considered 
first,  as  the  case  of  an  entire  stranger  ;  secondly,  as  the 
act  of  a  stranger,  by  means  of  an  agent  who  was  a  resi- 
ant. In  Com.  Dig,  tit.  Action  on  the  Casejbr  DisHirlh 
ance^  there  are  several  instances  of  actions  against 
strangers,  and  in  the  general  title.  Action  upon  the 
Case  (A.)f  it  is  said,  *'  In  all  cases  where  a  man  has  a 
temporal  loss  or  damage  by  the  wrong  of  another,  he 
may  have  an  action  upon  the  case  to  be  repaired  in 
damages."  Here  the  lord  sustains  a  loss  by  the  wrong- 
ful act  of  the  defendant,  the  present  action  is  therefore 
sustainable  against  him.  In  Green  v.  Eobinson  (a)  the 
lord  had  a  soke  mill,  and  the  defendant  had  erected 

(a)  Hardr.  174.     Vin.  Alr.^  MiU  (B),  S,  C. 

another 
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another  mill  out  of  the  manor,  near  to  the  said  mill.        1824. 
The  G>urt  of  Exchequer  said,  **  If  the  owner  or  tenant    ^  """^ 

RlCHARDSOK 

of  such  a  mill,  out  of  the  manor,  cause  or  persuade  any       agmna 
ot  the  tenants  or  resiants  withm  the  manor  to  grmd 
there  he  may  be  prohibited  by  decree  of  this  Court/' 
An    action    may  lie    against    the    resiant    who    sold 
the  flour,  but  that  does  not  prevent  the  plaintiffs  from 
recovering  against  this  defendant.    In  RdPs  Abr.y  Action 
sur  Case  (N),  pi.  4.,  it  is  said,  *<  If,  on  a  sale  in  a  fair, 
a  stranger  disturb  the  lord  in  taking  the  toll,  an  action 
on  the  case  lies  for  this ;"  and  the  Year  Bookj  9  Hen.  6., 
45.  is  cited.     There  an  action  would  be  maintainable 
against  the  buyer  for  the  toll;   but  the  instance  put  is 
of  an  action  against  a  stranger,  between  whom  and  the 
lord  there  was  no  tenure  or  duty :  and  the  same  appears 
from  the  Albott  of  EoeshanCs  case,  {a)     If  that  be  so 
with  respect  to  a  mere  stranger,  a  fortiori,  an  action 
lids  against  this  defendant,  who  procured  a  resiant 
within  the  manor  to  sell  the  corn  for  his  benefit.    He 
may  be  considered  as  identified  with  his  agent.     It  is  a 
much  stronger  case  than  Green  v.  Robinson^  for  the  sale 
here  was  made  in  a  place  over  which  the  custom  ex- 
extends.     IBayley  J.     Is  there  any  allegation  in  the 
declaration,  that  sufficient  corn  was  produced  within 
the  manor  for  the  supply  of  the  inhabitants  ?J    No,  but 
if  there  were  not,  that  should  have  been  shewn  as  mat- 
ter of  defence.  Then,  as  to  the  second  point,  the  custom 
is  altogether  nugatory,  unless  the  act  done  in  this  case 
be  considered  a  breach  of  it:    to  hold  that  it  is  not, 
would  be  a  great  hardship  on  the  lord.  '  He  is,  by  this 
custom,  bound  to  keep  a  mill  in  repair,  to  provide  ser- 
vants to  work  It,  horses  and  carts  to  carry  home  the 

(o)  Cited  in  t!ii»  Marl  of  Shrewdmr^^B  CU9,  9  Co*SO»  b, 

flour^ 
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IM4.  floor,  and  miut  give  a  preferenoe  to  the  r^ftianb^  when 
RicHAmfiioir  ^V  bring  com  to  be  ground.  He  cannot  couTert  his 
^^}f^^  miU  to  any  other  U3e.  On  the  other  hand  the  lesiaots 
are  bound  to  bring  there  aU  the  corn  which  thqr  nifte 
in  a  giottnd  state  within  the  manor.  But  the  point  was 
decided  in  Qni  v.  BiMeok  (a),  and  the  case  of  the 
Manehe$ter  pfiUs  (&)»  which  cannot  be  distipgnisbed  from 
the  presait  case.  The  custom  established  as  to  the  &% 
mills,  by  the  decree  S  Car.  !•,  is  as  large  as  that  which 
vaslaid  and  proved  in  Cart  ▼•  Birkbeci,  Then  as  to  the 
third  pointy  the  alteration  of  the  mode  of  working  the 
mill,  by  the  use  of  steam  instead  of  water,  cannpt  de- 
stroy the  custom.  Bro»  Abr.  Grant  pL  162.  A  person 
bafing  a  prescriptive  right  to  a  stream  of  water  to  work 
»  fulling  mill,  does  not  lose  his  right  by  converting  it 
.  into  a  corn«fnilL  LutirelP^  case,  {c)  Nor  aan  it  be  said 
that  the  right  of  the  plaintiff  was  boi^ht  out  under  the 
act  of  the  45  Gf  3.  The  sum  awarded  to  Iiady  POre 
was  for  the  damage  sustained  by  the  loss  of  the  water, 
not  for  the  loss  of  the  soke,  and  was  probably  given  to 
cover  the  expence  of  altering  the  mill. 

Parke  contra*  The  obligation  to  grind  at  a  particu- 
lar mill  arises  from  tenure  or  prescription,  which  sup- 
poses an  agreement,  and  the  action  by  the  lord  for 
neglecting  to  do  suit  to  his  mill,  can  only  be  a^nst  a 
tenant,  or  a  party  to  such  agreement,  or  some  person 
who  places  himself  in  the  situation  of  a  party.  The 
lord,  therefore,  cannot  maintain  an  action  against  this 
defendant,  who  is  merely  in  the  situation  of  a  person 
persuading  another  to  break  an  agreement  The  pre- 
sent case  is  very  different  from  that  of  &irs  and  other 

(a)  1  ZXw«.  218.  (6)  lb.  222.  n.  19.  (c)  4  Co.  8C 

similar 
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similar  fhmchi^.  They  are  of  a  public  natare,  and,  1 824. 
emanating  from  the  crown,  bind  all  the  king^s  anbjects;  Bioiuuifov 
and  therefbre  a  person  persuading  another  not  to  paj  w^unuu 
toll,  as  much  breaks  the  law  as  the  person  persuaded; 
or  if  a  person  be  persuaded  not  to  attend  a  iair,  no 
action  lies  against  him  for  staying  away,  and,  therefore^ 
unless  the  party  using  the  persuasion  were  liable,  the 
lord  would  be  without  remedy.  Here  an  acdon  would, 
if  at  all,  lie  against  the  resiant  who  sold  the  flour.  In 
the  case  of  thides  an  action  lies  for  taking  away  a  man's 
custom  by  means  of  a  slander,  but  not  by  setting  up 
another  shop,  which  is  in  substance  the  act  of  the  de- 
fendant in  this  case.  There  is  a  great  differenCie  be- 
tween the  case  of  a  person  even  setting  up  a  new  mill, 
and  the  case  of  a  tenant  neglecting  to  do  suit  at  the 
lord's  mill.  Prior  of  S?.  Neots  v.  Weston  (a),  KeeUe 
T.  HkkermgiU  (i),  and  also  between  fairs,  or  ferries, 
and  mills.  Blissett  v.  Hart^  {e)  Here  no  obstruction  was 
offered  to  those  who  were  going  to  the  lord's  mill. 
Green  v.  Babiman  is  only  an  instance  of  the  interference 
of  a  court  of  equity,  and  cannot  be  considered  as  de<^ 
ciding  this  question  in  a  court  of  law.  Secondly,  even 
if  the  defendant  were  a  resiant  within  the  manor,  sell- 
ing flour  there,  produced  from  com  grown  and  ground 
elsewhere^  would  not  be  a  breach  of  the  custom  alleged 
and  proved  in  this  case;  The  custom  alleged  and  es- 
tablished by  the  decrees  produced  is,  <^  that  the  te- 
nants and  resiants  shall  grind  all  their  com  and  grain, 
whidi,  after  grinding,  shaU  be  used  ground  in  their 
dwetlings."     Now,  the  case  of  Ordv.  Buck{d)  estab- 


(a)  22  ff.  Oi  pL  25.  (6)  II  Eatt^  574.  (n). 

(cj  WUkH  518.  n.  {d)  SSr.P.a  10& 
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18l^.       Hfihes  that  such  a  custom  is  very  differeat  finongi  Ojiie 
which  requires  the  tenants  and  resiants  ^^.  to  gdnd  at 

<ig<uM<  the  lord'^  mill  all  the  corn  and  grain  which  tbej.  use. 
ground,"  for  where  the  latter  custom  prevails  the  tea^fits . 
and  resiants  cannot  buy  flour,,  but  in  order  topbtaia.it 
must  buy  corn,  and  send  it  to  be  ground  at. the  lord's- 
mill.  By  that  decision  Cort  v.  Birkbeck  was  overruled. 
[AbbcitrCi^  In  the  latter  case  die  defi^nd<mt  was 
placed  in  gceat  difficulty  by  the  course  pursi^ed  of  di»- 
murring  to  the  evidence.]  Thirdly,  the  custom  estab^ 
lished,  by  the  decrees,  produced  as  evidence  in  this  case, 
was  attached  to  two  water  corn-mills,  and  was  therefore 
destroyed  by  the  alteration  of  the  mills.  Had  the  cus- 
tom been  attached  to  ^<  the  lord's  mill"  Jtmighjt  have 
sufficed. 

Tindal  in  r^ly.  In  the  case  of  Qyd  v,  Bucky  a  suit 
was  instituted  against  several  defendants,  one  of  whom 
was  charged  with  an  ofifence  precisely  similar  to  that  fer 
which  this  action  was  brought.  A  decree  was  9et  oot^ 
by  which  it  appeared,  that  *<  the  tenants  .resiant  within 
the  manor  of  Leeds  were  bound  to  grind  at  the,  }ord% 
mills  in  Zi^^e&,'all  thehr  corn  and  grain  viHkich  they  used 
ground  in  their  dwellings*"  {^Abbott  C.  J«  The  defend- 
ants there  contended,  that  they  were  not  by  that  custom 
and  decoee  restrained' from  buying  flour  of  corn  ground 
dsewbere.]  That  was  so,  but  witnesses  having  be^ 
examined  for  the  defendants,  setting  up  a  qustom  for 
the  tenants  to  buy  flour  of  corn  ground  elsewhere,  an 
issne  was  directed,  which  shews  that  it  was  considei^ed 
as  a  matter  of  evidence  to  be  determined  by  a  jury,  and 
not  a  mere  matter  of  law  resulting  from  the  words  of  the 
decree  by  which  the  custom  was  established.  /Th^  ap- 
peal 
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pen!  to  the  House  of  Lords  was  against  a  decree  in  the      18S4. 

duchy  court  of  Lancaster^  that  an  issue  should  be  tried, 

and  that  decree  was  there  affirmed.    That  case  is  not,     ^<^ 

therefore,  any  authority  for  this  defendant,  nor  does  it 

overrule  Cori  v.  Birkheck  which  is  directly  in  point  for 

the  plaintiflfs, 

Abbott  C.  J.  In  this  case  the  plaintifls  have  alleged 
and  proved  an  immemorial  custom,  binding  the  tenants 
and  resiants  within  the  manor  of  S^%,  to  grind  at  the 
lord's  mill,  "  all  their  com  and  grain  which  they  use  in 
a  ground  state  in  their  respective  dwellings  within  the 
manor  f  and  they  complain  that  the  defendant  pro- 
cured com  to  be  ground  at  other  mills,  for  the  purpose 
of  exposing  the  same  to  sale^  and  selling  it  in  a  ground 
state  within  the  manor  to  the  tenants  and  resiants,  to  be 
by  them  expended  in  their  respective  dwellings.  Now, 
the  plaintiffs  cannot  maintain  an  action  against  the  de- 
fendant for  that  which  he  is  alleged  to  have  done,  unless 
the  custom  as  stated  in  the  declaration  and  established 
by  evidence,  draws  with  it  a  further  obligation  upon 
the  tenants  and  resiants  within  the  manor,  not  to  use 
any  meal  or  flour  in  their  houses  except  that  which  is 
produced  from  corn  ground  at  the  lord's  mill.  And 
therefore,  the  first  and  material  question  is,  whether  the 
custom  as  alleged  does  draw  with  it  that  further  obli- 
gation? Notwithstanding  the  observations  which  have 
been  strongly  urged  respecting  Ordv.  Buck^  I  think  that 
case  is  precisely  in  point.  The  custom  alleged  and 
proved  there,  was  in  substance  the  same  as  in  the  present 
case;  and  it  was  further  urged  there,  as  here,  that  the 
custom  obliged  the  tenants  and  resiants  not  only  to  grind 

Vol.  II.  Si  their 
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t9§4^  ilirir  com  9^  th^  bid's  mlly  but  to  lup  110  com  groaii4 
^ff here.  It  be«  been  argtied,  that  fp  issup  was  tl|epe 
4|r^oted  op  aocfiont  of  the  eyid^oe  of  usfigp  giv^  igr 
l;be  4eAodAnt%  But  upon  an  ai^(4^  cpnridomtipib 
1 4p  not  tbink  ik^  ^mrtkiD  porrect  It  ^eems  to  aie 
that  those  who  then  had  to  contend  for  the  fonJ^er  ob- 
ligation, contended  for  it,  not  as  a  question  of  &et,  b«t 
as  1^  poni^goence  of  tbfs  custom  eatablisb^  by  the  decree 
ip  1664.  Fpr  I  find  the^  first  reason  of  the  appellants 
in  tb^se  wprds :  "  There  is  no  fact  ip  dispute  between 
|be  parties  to  be  tried  by  a  ji^ry.  The  custom  coo- 
tendefl  tat  by  the  appellaptsi  and  stated  in  their  infor- 
n^jtiqu  and  hill,  is  not  denied,  bpt  i^  admitted  by  the 
^efiaodant^  ip  their  apswieir;  and  the  only  ppint  \j^  a 
que^pn  of  cppstrpctioQi  w*  W^ethfyr  tl)e  prpctipe 
pf  buying  meal  ^d  4pur  ready  ground  9jt  foreign  miU^, 
^  be  ufi^  fiujl  consupied  by  tlfe  re^iopdents  in  tfai^ 
d^etHng-hopsesi  .a.t  Lec^  jb  npt  p  p^^ficticp  ipopp^stei^t 
lirith  and  utterly  spbyersiy^  <^  the  right  of  the  fypp^I^^^i 
and  the  custom  established  by  the  (decree  of  ]$64;  a 
^pestion  iK^|){ch  ought  tq  be  diacided  fa^  the  couft  and 
ppt  by  a  jury."  Tl^e  repsops  for  which  the  jp^ges  who 
sat  IP  t^e  ^ucby  court  direct^  an  issp^  prp  not  stafecl; 
^9t  frppi  the  w^ple  cf»e  it  is  evident^  that  the  plpjpti^ 
ppt  the  case  therc^  upt  as  a  qu^^pn  qf  fafi  dejpepding. 
upon  evi^enc^  bpt  ppon  the  ground,  that  the  ^psU^p  ps 
established  by  the  former  decree  drewaf^er  it  the  further 
cd^iligatipn  befprp  mentioned.  That  being- sq,  I  take  it, 
that  the  directing  an  issue  to  try  the  question  as  a  mat^r 
of  fact,  was  in  substance  directing  an  issue  to  try  the 
extent  of  the  custom  which  had.  prevailed,  and  was  not 
by  any  meaipf  an  adpiissiop^  that  the  custom  as  before 

proved 
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tli#  qbUga^Qp.  srhtcb  i^  npw  cant^ided  for*    If  tl)«ft 

.(iQfl.lberffrpr^  tbe  Hqusq  pf  JUrdi  b«iviqg ccm^rp^tlto 
4tCQ0^  vbi^  directed  lib^  trisl  of  oa  issuer  k  ai^b^^  d««i 
^edtlmt  ittf^  a  coQ^eqiiep^  ifboU  uof;  follow  from 

jK)m««4iat  je|ctraprd{iUH7{  for  it  is  oop  tipog,  to  say,  tbat 
teoanU  pmd  resiaub^  ahail  baye-  l^eir  corx^  groi^nd  at  the 
Iprd'^  9)111;  f^qd  a  vary  d^^^^^^  P>^P  tp  saji  tbattb^y 
^ball  be  ^barred  (fo^i  piircbasing  flopr  produced  fjrofn 
^m  groapd  elsewbere*  Lqduog  l;^k  to  t^e  very  anci^ft 
tim^  wbpa  ancb  cu^^pms  aroae^  it  may  be  prpsqpied  tbit' 
tba  greater  par(  pf  tbe  t^napto  and  resiftnts  witbin  tbp 
maQpr  at  tbat  tine  greif  tbeiv  pwn  pp^o,  and  ev^n  tbpp^' 
it  vpulfl  havia  b^en  fx^^iesf^^lj  ipcpny^a^e^t  if  any  oae 
wbo  did  P^  POW  ^^  ^^\ii  PPt  lawftiUj  bave  pi^rpb^ed 
flpiiT  elfmrb^^-  Tt^P  bicre^sp  pf  pppulatioo  and  tbp 
ailyyitipff  pf  ipiinBprii  would  mafcp  tbe  ^liscbief  of  sticb 
^  restriptioQ  in  tbpsa  $imp9  inpalpqlable.  For  4ia«e 
iWsonBy  I  tbipk  tbi^  tbe  plaint}^  fire  not  eptitled  to 
ipaipt^p  tbis  actiop,  apd  that- a  verdict  must  be  pjitared 
foir  the  defendant,  Tbe  cpjBe  qf  G>r^  v^  fifrf^beck  vpuld 
baare  b^eQ  entitled  |q  much  |norp  wdlgbt  had  it  cppoe 
before  tbe  cquvt  in  a  sb^pe  lets  pmbarrpssing  to  tbpge 
wbo  resirt^  tbe  cuBtom* 

BayIet  J«    I  am  of  the- same  opinion*     Customs  are 
to  be  constru^  strictly.    Now  tbe  custom  allied  in 
this  declacatipn  is,  that  <'  the  tenants  and  resiants  shall . 
grind  all  their  corn  ^nd  grain  at  the  lord's  milh''    That 
cobld  qnly  pttach  uppn  persons  haT^Ig  com  in  a  gri^d- 

8  12  able 


«40  CASES  IN  EASTER  T]?RM 

1824.      able  state.    In  Cart  v.  Birkbeck,  the  person  who  framed 
^  ■"""""       the  pleadings  appears  to  have  thought  it  difficult  to  con- 

agamtt  (end  ufion  such  a  custom  without  negative  words,  that  the 
tenants  could  not  buy  flour  ground  elsewhere,  and  there- 
fore in  the  first  count  he  alleged  that  '^  the  tenants  were 
bound  not  to  use  corn  ground  elsewhere  than  at  the  lord^s 
mill/'  Upon  the  demurrer,  the  only  question  was,  whe- 
ther any  count  in  the  declaration  was  proved  by  the  de- 
cree given  in  evidence.  Lord  Mansfield  certainly  seems 
to  have  thought  that  it  proved  the  first  count,  containing 
the  negative  words.  His  reasons  would  not  have  led  roe 
to  the  same  conclusion ;  and  it  is  somewhat  remarkable 
that  the  verdict  was  ultimately  entered  on  a  count  which 
omitted  that  allegation.  Ord  v.  Buck  goes,  I  think,  the 
whole  length  of  deciding  this  case.  The  decree  therc^ 
was  similar  to  that  produced  by  the  present  plaintifis. 
If  it  had  extended  to  prevent  the  use  of  corn  ground 
elsewhere  than  at  the  lord's  mill,  there  would  not  have 
been  any  question  of  fact  to  try.  And,  therefore,  when 
the  House  of  Lords  affirmed  the  decree  directing  an 
issue^  they  in  eifect  decided  that  the  custom,  as  proved 
by  the  decree  did  not  go  to  that  extent.  It  appears  to 
me  very  doubtful  whether  a  custom  to  the  extent  now 
contended  for  would  not  be  unreasonable,  and  bad  in 
law;  but,  at  all  events,  the  evidence  did  not  prove  a 
custom  to  that  extent,  and  therefore  the  plaintifis  cannot 
have  a  verdict  entered  in  their  favor. 

HoL&OYD  X  I  entirely  concur  in  this  case.  The 
custom  alleged  in  the  declaration  is  very  different  from 
a  custom  which  would  prevent  the  tenants  from  using 
in  8  ground  state  com  not  ground  at  the  lord's  milL 

The 
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The  one  only  prohibits  them  from  getting  their  com       1824« 
ground  elsewhere ;  the  other  would  prevent  them  from       ■ 

RlCHAKPaOlf 

using  corn  ground  elsewhere,  whether  they  ever  had  it  ^agamtt 
in  a  grindable  st^te  or  not«  The  form  of  the  declar- 
ation in  Cart  v,  Birkbeck  shews  it  to  have  been  the 
opinion  of  counsel  in  that  case,  that  the  latter  custom 
was  more  extensive  than  the  former ;  and  Ord  v«  Buck 
is  decisive  of  the  point.  There  the  custom,  without 
the  negative  part  of  it,  was  admitted,  and  an  issue  was 
directed  to  try  that  part.  If  it  had  followed  as  a  conse- 
quence of  law  from  the  custom  as  admitted,  the  issue 
would  have  been  wholly  unnecessary.  The  verdict 
must  therefore  be  entered  for  the  defendant. 

Postea  to  the  defendant* 


Richardson  and  Another  against  Capes. 

^HIS  was  an  actioa  upon  the  case,  brought  pur*  Whera  the  lord 
suant  to  an  order  made  by  the  Vice-Chancellor.  tl^o  Smriid 
The  declaration  in  one  count  stated  the  plaintiffs*  ^u^^^^T* 
possession  of  a  mill,  with  the  appurtenances  within  the  j^^^S^*  -^ 
manor  or  lordship  and  town  of  SeUy^  and  that  by  •^*S["*^*!j 
reason  thereof  they  were  entitled  to  the  toll  of  all  the  in  their  dwd- 

liDffSy  At  the 

malt  ground  in  their  said  mill ;  and  that  all  the  tenants,  uud  mills,  but 
resiants,  inhabitants,  and  dwellers  of  and  within  the  said  either  at  their 
manor  of  Selhy^  during  all  the  time  of  said  plaintiffs'  Hi^^uieTuie 
possession  of  the  said  mill,  with  the  appurtenants,  ought  ^eddown 
to  have  ground,  and  still  of  right  ought  to  grind  at  the  J^  thSS^*' 
said  mill,  all  the  malt  which,  after  the  grinding  thereof  "'JJ^*^*''* 
»  I  3  bad  "^ 
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1^24.  Had  been,  or  should  be,  expended  bt  c6)MmtkA  iti  a 
"  . .  ground  slate,  in  their  several  messiiagfes  or  dwellings* 
d^aitm,  houses,  situate  ^ithm  the  tnatior^  Sec.  of  Stlby^  atid  to 
have  paid  and  yielded,  and  16  pay  and  yield  to  the  said 
plaindffii  for  the  grinding  thereof  oert&iii  ancient  and 
customary  tolls.  To  this  declaration  the  defendfttit 
pleaded  not  guilty.  At  the  trial  before  BatleyJ^  at  the 
Yorh  Lent  assizes,  in  1820,  the  jliry  fbUnd  a  verdid  for 
the  piaibtifis,  With  \s:.  dahuiges,  subject  to  tH^  opiniotl 
of  this  Court  oh  the  following  case. 

The  plaintiiSs,  at  the  time  of  committing  the  griev- 
ances, alleged  in  the  declaration^  Wei^e  iik  possession  of 
the  mill  hereinafter  particularly  described,  as  the  left* 
sees  thereof,  iihder  the  lord  of  the  manor  of  Selby. 
Before  the  alterations  hereinafter  mentioned,  there  were 
two  ancient  water  corn-mills,  called  SeUy  MUls^  and 
one  ancient  horse-mill,  belonging  to  the  lord  of  the 
manor  of  &%,  and  situate  within  the  manor  or  lord- 
ship and  town  of  Selly.  Between  fifty  and  sixty  years 
since  the  two  water-mills  were  pulled  down,  and  one 
'water  corn-mill  was  erected  instead  thereof  upon  their 
scite,  having  a  wind  corn-mill  over  the  same.  About 
the  year  1806  the  streams  of  water  by  which  the  wWer 
corn-mill  had  been  worked  were  diverted  from  the  Said 
mill,  under  the  authority  of  the  act  of  parliament  in  the 
manner  hereinafter  mentioned,  and  the  «aid  water  com«> 
mill  has  ever  since  been,  and  ttill  is,  Worked  by  steam 
instead  of  water. 

From  time  immemorial  there  had  been  an  ancient 
custom  within  the  manor  of  Selbtfy  that  all  and  singular 
the  tenants,  resiants,  inhabitants,  and  dwellers  of  and 
Within  the  said  town  and  manor  of  SeUy  us^d  and  werte 

accustomed, 


CAtftl. 
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aocustoined,  and  of  right  oaght^  te  grind  all  th^lr  cotn^  1§24. 
grain,  and  malt,  as  well  growing  within  the  toid  odafidr  ,  "* — ;* 
as  bronght  from  other  placet  aiid  spent  grotuid  ia  tb dr  ajdm 
honses  within  the  said  manoTi  at  the  said  aoetdut  milk 
of  the  lord,  or  cMe  of  tbem^  pc^^lng  a  tertain  tdll,  or 
rauletore^  for  the  same^  and  this  cnsteiii  still  conliniies 
to  exist  within  (he  said  matior,  and  to  bd  appUeabie  to 
the  present  mill,  unless  the  alteration  of  tbtf  MWf  aa 
before  described,  or  any  other  eireamstanoe  stated  in 
this  case,  shall  be  deemed  to  hatre  eactinguidied,  or 
suspended,  or  destroyed  the  said  custom*  (The  ease 
then  set  out  the  act  of  parliament^  and  the  award  of 
the  commissioners  as  in  th^  former  case.)  The  horae^ 
miU  was  situate  in  a  place  called  iheJbbey  Kiln^  at  about 
500  yards  distance  from  the  water  corn-mills*  It  eon-i 
tained  one  pair  of  stones,  tised  for  the  purpose  ef  grlnd-i 
ing  midt  only :  the  malt  was  sometimes  bronght  by  tlie 
tenants  of  the  manor  to  the  water-miU%  and  sometimes 
to  the  malt^mill  to  be  ground,  and  sometimes  was 
fetched  by  the  tenant  of  the  mill,  but  it  was  more  nstial 
to  take  it  to  the  water-mills.  It  was  taore  coiiTenient  to 
sothe  of  the  inhabitants  of  SeUy  to  carry  to  the  horse*' 
mill  than  to  the  water-mills.  At  the  water-mills,  both 
corn  and  tnalt  were  ground  with  the  same  stones,  if  the 
miller  thought  proper  to  grind  the  malt  there.  There 
was  no  dwelling  attached  to  the  horse-mill,  nor  did  any 
bodjr  Utc  or  sleep  there;  the  miller  kept  no  person  con- 
stantly there  to  reo^Te  the  malt,  but  occasionally  a  per- 
soh  Went  there  from  the  water-mill,  when  the  milled 
wanted  to  grind  the  malt  there,  or  when  notice!  was 
giTen.  When  no  perfton  was  th^re,  the  inhabittots, 
taking  malt  to  the  horse-mill,  could  at  any  time  get  the 
3  14  key. 
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^^^f  My<  4tM^ut  tepi  years  ago,  and  before  the  ams^.  of 
BicHARrsoif  *^**^**'»  '^^^  owo^r  of  ijie  mills  ectirely  remov^  i\m 
^f!^'^  jK>V8e  malt-inillt  since  which  X\\i\e  the  malt  whicb  hM 
be^Q  hroii^bt  to  be  ground  at;  the  Sstty  mills  basbeen 
ground  at  tbe  steamrmill  erected  as  hereinbefore  .men? 
tioped.  The  defendant  is  a  regia^t  and.  inhabitant  of 
the  mai\or  and  town  of  &%»  and  from  time  to  time^ 
between  the  month  oi  April  1813  nnd  the  commence 
ment  of  this  action*  an^  whilst .  the  plaintiflb  were  so 
possessed  of  the  said  mill  as  aforesaid*  ground*  nnd 
caused  to  be  ground,  at  his  own  miU*  in  the  manor  or 
town  pf.£U^»  fifty  quarters  of  malt*  which  malt  was  flo 
j[rpund  in  order  that  the  same  might  be*  and  the.samo 
was  accordingly  manufactured  into  ale*  beer*  or  othor 
malt  liquor,  the  principal  part  of  which  malt  liquor  was 
sold  to  divers  persons*  resiants*  and  inhabitanta  within 
the  siud  manor*  and  a  small  part  thereof  was  spent  and 
consumed  by  him  in  his  dwelling-house*  within  the  said 
manor  and  town  of  SeUy. 

The  learned  judge  was  about  to  leave  the  question  to 
the  jury*  whether  the  inhabitants  had  the  option  of  carry* 
ing  their  malt  to  the  horse-mill*  or  water*mills*  statinghis 
own  impression  that  they  had*  and  if  they  had*  that  the 
custoqi  was  extinguished  or  suspended;  but  by  consent 
of  the  parties  it  was  agreed*  that  the  facts  should  be 
stated  in  the  form  of  a  special  case' for  the  opiaipn  of 
.the  Court  of  K».B.  whether*  upon  the  whole*  such  di- 
.rectioupf  the  learned  judge  was  righ^  and  whether  the 
Juiyoi^ht  to  have  found  accordingly;  the  court. being 
.At 'liberty  to^drow  any  inference  they  think  a  jury  onght 
to  have  drawn,  and  to  direct  the  verdict  to  be  entered 
ibr  ^tber  party. 

Tindal 


RiCBARMOir 

ogntut 
CAni« 
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'  Timlal  tot  the  {>Iaintifls.  The  question  in  this  case  ii|  1824. 
wliether  the  right  of  the  lord  is  extingnisbed  or  sus^ 
pended  by  removing  the  horse-mill.  It  is  not  eKtin^ 
gttishedy  for  it  is  only  ten  years  ^sioce  the  horse-mill  was 
taken  away,  and  the  lord  may  restore  it.  With  respect 
to  the  suspension)  it  may  be  admitted,  that  if  there  had 
been  evidence  of  any  inconvenience  sustained  by  the  de^ 
fendant)  or  that  the  lord  was  unable  to  grind  the  malt 
at  the  steam-mill,  that  would  have  been  an  answer  to  the 
action ;  but  nothing  of  that  kind  is  stated  in  the  case. 
It  is  merely  said  that  some  of  the  inhabitants  found  ft 
more  convenient  to  carry  their  malt  to  the  horse*miU, 
not  that  the  defendant  found  it  so,  and  therefore  the 
contrary  must  be  presumed.  But  upon  the  focts,  it  does 
not  appear  to  have  been  any  part  of  the  custom  that 
the  malt  should  be  ground  at  the  horse-mill.  It  was 
for  the  convenience  of  the  miller,  and  he  ground  at 
either  one  or  the  other  indifierently. 

i\iritf  contra.  It  is  clear  that  the  inhabitants  had 
the  option  of  carrying  their  malt  to  either  mill,  and, 
therefore,  by  taking  away  one  of  them,  the  lord  has,  at 
all  events,  suspended  the  custom,  which  is  a  sufficient 
fluawer  to  this  action.  It  has  been  said,  that  it  was  not 
more  convenient  to  all  tlie  inhabitants  to  carry  malt  to 
the  horse-mili.  But  the  custom  is  alleged  as  binding 
upon  a//,  and  if  any  are  excepted  the  plaintiffs  have 
not  established  their  declaration ;  besides,  the  custom  is 
not  properly  alleged.  It  is  stated  that  the  plaintiffs 
were  possessed  of  a  mill,  and  that  the  inhabitants  were 
bound  to  grind  at  the  said  mill.  It  appears  that  in 
&ct  there  were  two  mills,  and  tliat  the  resiants  might, 

at 
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lftS4^  ftt  nil  ^i^tite,  ^itid  at  tithei^  of  them ;  the  eastom  dioiil^ 
iKHAitmoir  ^J^^^fo'Ci  ***^^  '^•'^  alleged  ill  the  alternative,  as  in 
.  %«^^||  OwyiM  Vi  Llihelye.  {a)  There  is  aldo  atiother  object 
tic)ii,  that  the  ctiAtDto  stated  is  for  the  inhabitant  to 
gtitid  all  the  malt  Used  in  their  dwellings^  and  the  proof 
wfts  of  a  eustdtn  to  grind  all  ihdf  malt;  the  same  argu* 
ment  that  pferailed  in  Richdrdsoh  v.  WdUcer  may  there- 
fbr^  b^  urg^  in  this  case. 

Abbots  G  J»  I  shotlld  have  infisrred  from  the  evi^ 
dence  in  this  ease^  that  the  resiants  within  the  manor  of 
Setby  had  an  option  of  cai'fyitig  their  malt  to  be  gnmiid 
either  at  thfe  horse-mill  or  the  water-mills.  I  eannot 
suppose  that  stich  an  option  wotild  be  exercised  capri^ 
'  dbtisljr^  but  that  each  person  wbdld  es^rei^e  it  accord^ 
ihg  to  his  convenience  iil  point  of  situatioHi  or  with  a 
View  to  his  accommcklation  in  point  of  tttne.  I  think 
that  the  lord  had  do  right  to  take  away  that  option* 
It  is  admitted  by  the  counsel  for  the  plaintiffs,  that  if 
any  individual  thereby  sustains  any  inconvenience,  he  - 
is  exonerated  from  the  obligation :  but  then  the  costom 
is  separated  and  broken.  Originally  it  was  obligatory 
upon  all  the  resiants;  that  wduld  make  k  obligatory 
upon  a  paH  only;  and  in  each  case  there  would  be  a 
question,  whether  the  individual  had  or  had  not  sus- 
tained any  inconvenience.  That  would  unaroidaUy 
give  rite  to  a  great  deal  of  vexation  and  litigatibn,  which 
the  lord  has  no  right  to  bring  upon  the  resiants.  I  am, 
tlierefore,  pf  opinion,  that  be  has,  fdf  the  time,  sus- 
pended the  custom  altogether.    It  is  not  necessary  to 

(d)  SSSmimf.  112. 

say 
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My  (Uat  h^  hfts^kttngtltthed  if,  tod  I  MA  unwiUiti^  to  '    i824. 

prejtidge  thai  qdestion,  Which  may  be  triedJf  the  10i«  — — 
thttiks  fit  to  rebuild  the  hor^mill.    Biit  as  the  sustain    ^^^' 

i§  sdspedded;  he  tannot  i-Mof  er  hi  this  htMMi  knd  It  ^"*' 
ircftdict  must  be  eiit^red  {at  th^  defendant 

j^ostea  to  the  defendant 


The  King  against  *rhe  Parish  of  Ampthill  in 
the  County  of  Bedford. 

TJ  PON  afpeai,  against  an  order  of  two  justices,  made  jI.  hind  » 

on  the  5th  day  oi  August,  1823,  for  the  removal  of  i7^f«d^t 
J.  Apd^,  with  his  wife  and  children,  from  the  parish  of  l^S^'^oSi'" 
St^  Batolphj  in  the  town  and  county  of  Cambridge^  to  the  l^i*^;^ 
parish  of  Ampthill^  in  the  county  o{  Bedford s  the  ses-  fy«"*    Hav- 

*'  ^  •/  mff  applied  for 

sions  confirmed  the  order,  subject  to  the  opinion  of  this  i^^*  the  pa- 

ruu  o^Bcen 

Court,  on  the  following  case :  wen  compelled 

The  pauper,  a  ropemaker,  being  previously  settled  by  trate'so^  to 
estate  in  the  parish  o( Ampthill,  came  with  his  family,  at  Se^Uef  ^' 
Midsummer^  1822,  to  reside  fn  a  house,  in  the  parish  of  J^^  ^ 
St.  Botolph  i  he  had  hured  it  of  one  Mitchell,  for  10/.  a  J^'*^^^^ 
year;  he  put  his  own  furniture  into  it,  worth  15/.  or  |pwed-«f. a 

^         ^  ^  ^  fortnight's  time 

16/.;  he  continued  to  live  in  it  above  a  year,  and  in  to  pay  it.  Be- 
fore that  time 
expired,  and 
before  the  rent  iftA  paid,  the  pauper  was  irem^TM  to  tndther  paHUh  by  an  order  of  two 
Juiticca.  After  he  had  been  remoTed^  he  sold  his  furniture,  and  paid  the  year's  rent  : 
Held,  tfrst,  that  the  parish  officers  having  been  coftipellod  tb  ^rant  itXhtt,  A.  had  thereby 
become  actuaUy  chargeable,  and  wn  therefore  removable  by  staUite  ^5  G.  3.  c.  101., 
although  he  hid  resided  above  forty  days  on  the  tenement. 

Held,  secondly,  that  at  the  time  when  the  order  of  removal  was  made,  he  had  not  gained 
any  settlement  in  the  removing  parish,  because  he  had  not  then  paid  a  year's  rent,  aa 
requhtd  by  the  59  C  9*  c*  50. 

My 
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1SS4.  Juhf  1823|  being  much  distressed,  he  applied  to  tlie 
ThTKnro  P^^'^sh  officer  of  St.  Botolph  for  relief,  who  refused  to 
ThTpudiib  df  ^^^^  ^^  ^^y*  '^"^  afterwards,  in  obedience  to  the  order 
Ananrnm^^  of  a  magistrate,  gave  the  pauper  145.,  on  the  31st  of 
Jtdjf.  The  day  after  this  relief  was  given  Mitchell  called 
for  his  rent  of  10/.,  but  gave  the  pauper  a  fortnight  to 
pay  it.  On  the  5th  of  August  the  pauper  and  his  family 
were  removed  to  AmptkiU.  He  then  applied  to  one 
JFbn;^,  an  auctioneer,  to  buy  his  furniture,  to  enable 
him  to  pay  his  rent.  Iktrze  went  to  Cambridge^  valued 
it  at  13/.  35.  (exclusive  of  his  tools,  which  were  worth 
5t)  and  agreed  to  buy  them  for  10/.,  which  sum  he 
pud  to  the  pauper,  who  kept  the  key  of  the  house  all 
the  time,  and  returned  to  it  about  the  1 4th  o{  August^ 
on  which  day  Mitchell  had  sent  a  person  to  distrain 
for  the  rent,  but  no  distress  was  taken,  because  the 
'  bailiffs,  Ffirze,  and  the  pauper  went  together  to  Mitchell, 
and  the  rent  was  paid  by  the  pauper  with  the  10/.  he 
received  from  Fut-ze.  Another  auctioneer  had  been  era- 
ployed  to  sell  some  of  the  furniture,  under  the  direction 
and  according  to  the  inventory  of  Furze^  and  sold  it  for 
3/.  135.,  and  after  this  sale  the  remainder  of  the  furniture 
and  the  tools  might  be  worth  6/.;  without  the  tools  the 
remaining  furniture  might  be  worth  1/.  The  sessions 
decided  that  the  house  was  not  of  the  annual  valuQ 
of  10/. 

SiarkSf  in  support  of  the  order  of  sessions.  The 
pauper  had  not  gained  any  settlement  at  the  time  when 
the  order  of  removal  was  made,  because  at  that  time  ho 
had  not  paid  one  year's  rent.  The  payment  of  the 
year's  rent  is,  by  the  59  G.  3.  c,  50.,  made  a  condition 

precedent 
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precedent  to  the  gaining  of  a  settlement.    The  only        1824. 
question  is,  had  the  pauper  become  actually  chargeable     j^TlKiird 
when  he  was  removed  ?  If  he  was,  then  he  was  properly   «,J'^^  - 
removed,  by  statute  35  Q.  3.  c.  101.,  although  he  had     Axkmxu 
resided  about  forty  days  upon  the  tenemefat.  Now  here^ 
the  parish  ofScers  were  compelled,  by  the  order  of  a 
magistrate,  to  relieve  the  pauper.    The  latter,  therefore, 
had  become  actually  chargeable. 

Nolan*  The  pauper  was  not  removable  from  the 
parish  of  SL  Botolph^  even  if  he  had  not  gained  a  settle^ 
ment  there,  because  at  the  time  when  the  order  waa 
made,  he  had  been  residing  more  than  forty  days  upon 
a  tenement  of  the  annual  value  of  lOZ.  Secondly,  under 
the  drcumstances  stated  in  the  case,  the  pauper  had  ac« 
quired  a  Settlement  in  that  parish.  By  the  ancient  law 
a  party  was  irremovable,  unless  he  came  into  the  parish 
in  a  state  of  vagrancy.  The  stat.  18  &  14  Car*  2.  c.  12. 
did  not  enable  the  incomer  to  acquire  a  settlement^  but 
gave  the  justices  power  to  remove  any  person  within 
forty  days  after  he  shall  come  to  settle  in  any  tenement, 
under  the  yearly  value  of  10/.  Its  object  was,  rather 
to  prevent  a  settlement  than  to  confer  one.  The  subse- 
quent statutes  1  Jac.  2.  c.  17.  and  ^W.iiM.c.l  1.  re- 
gulated, the  forty  days  continuance  in  a  parish,  in  terms 
no  further  than  as  it  was  necessary  *'  to  make  a  settle- 
ment" They  only  prolong  the  power  of  removal  be- 
yond the  original  forty  days,  in  cases  where  the  party 
would  have  been  removed  antecedent  to  IS  &  14  Car.  2. 
Hence  it  followed,  that  a  person  might  be  irremovable, 
from  a  parish  where  he  could  not  gain  a  settlement. 
Mex  V.  Leeds  {a)  and  Bex  v.  Martley  {b)   are  grounded 

(a)  BwT.  S.  a  584.  (6)  SJSati,  iO. 

upon 
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^j^'JTV  «NJlWf  PI^o  1^  leae^hold  tenement  ^oy  hit  ow»  estate  may 

^igjgr  lMi4rriwoy»U^  a|tjiaw|^  JA  Tendance  ^Pes  pot  oopfec  m 

^  iankmant^  ^^  true, that  tl^  16^14  Ciir.?^ )ni     " 


log  peraoiffl  i»mp?9bl^  tafrrp  to  tba  v^n^  (jf  l||e  tftna^ 
maii!t;  Knd  ^  this  caia  ^  se^nooa  kv^  ta^^ii  tiif 
ammd  t^Ittf  IQ  ba  lew  thap  lOf-  But  atytoteii  wbil^ 
interfere  with  tha  nibjeet's  eoii{mo|i  v%Iit  of  choQiiiig 
his  place  of  residence,  by  sach  an  arbitrary  power  aa  that 
of  reiaoaalf  art  to  be  ooastniad  itiiody,  ao  fiur  aa  thqr 
restrain  an  A^uiaiaii's  birtfayfgkt,  and  liberolly,  so  fbr 
as  they  protaet  it  The  59  O.  S.  c.  50,  malces  neoessary 
to  t|ie  aaqni^tion  of  sattlament  a  bonA  fida  taking  at  a 
rant  of  Id.,  and  payment  of  tliat  aent,  withont  refeienaa 
to  tba  actnal  value.  If  thejusticeaoBn  investigate  tha 
vakw  in  opposition  to  tha  f ant  paid,  wfaaia  thaie  is  no 
fiMuid,  it  will  defeat  die  object  of  the  statala,  and  i«-|nti^ 
dwaathat  nnoertaisty  and  litigation  which  it  was  designed 
to  avoid*  To  avoid  ^asa  evils,  Iha  legishitara  jeferred 
to  tha  rant  paid,  as  tba  finr  and  aoncliistva  ariteaion  ef 
tha  vakia  of  the  pranises.  The  finding,  tharafiarei  by 
the  sessions,  diat  tha  rent  eeccaeded  the  real  valae^  was 
if  idarant  and  impertinent,  and  iieing  vepugnant  to  thaiv 
Httterial  findings  at  to  tha  honfi  fide  paymmt  of  reai^  is 
to  be  dismiasod  from  tha  Courtis  cemtdevatioa*  The 
pauper  resided  on  a  ten«n»tof  dieanniial  value  of  lOL 
within  the  meaning  of  the  59  6«  £U  c.  £0.,  and  was  irra* 
mavaiihle.  Ha  dwelt  there,  not  in  a  stale  of  vagrancy, 
bot  under  the  protoetion  of  a  eesidenoe,  by  die  pn>* 
gvession  of  wbxdi  be  might  finally  become  aettled. 
He  had  vended  lauab  more  than  forty  days  dvremove* 
afaiei  and  caase  nei^ev  within  the  lettev  novthe  ^riiit 

of 
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tf  tlie  13^ U Cor. 2,    ft  my  i|]aa  l:#  urged,  ^  be       m^ 

lyw  pot  AOlu^Uy  ch^rgcabl^  for  if  is  found  that  he        ---jv^ 

had  pipperty  DM)r^  than  m^B^ient  to  pay  hi«  rest,  a]i4  »,*e^  ^ 

fonistais  him  i(t  tb^  time  wbeyi  he  received  {«)ief.    S^ 

9fmiUy»  ^e  gafqed  a  eettl^mo^  in  the  parish  of  ^^  fia^ 

Ufyh^  fi>r  thovigfay  at  the  time  v/bm  the  oide^  wai 

Qiede^  be  he^  Dpt  actually  paid  the  rei^t,  ye(  Hf^P  hp^h 

lord  baying  afterwfur^^  giTen  bim  time^  and  i(  ^ng  i)i 

fiiet  paid  within  the  time  allowed  biip^  it  rnuat  he  coa* 

videred  ^  Yirtoflly  paid  at  the  ^me  wbe^  H  hex^^iQie  du^ 

^^n  the  prinqiple  tb^  cunnis  ratihabitio  retro  tn|bjyti|Ti 

fi  xpap^to  oeqiiipaqituf •    lie  bad  an  indioa^  irigbt  to 

a  fiettlement^  which  wa^  afterwards  perfec|;ed?    Any 

Hther  coDftruction  wquld  destroy  tbis  specif  of  8ettle« 

i^ent.    It  cqM  DQf  be  intendedi  thftt  to  perf^t  tb^ 

i^ttiement  the  rent  m^t  be  paid  the  in^t^t  if  hecomef 

dfia    Tbis  ^d^m  happens.    Suppose  the  lfmdlQ|'4  m-f 

vrdif  or  absent,  or  dead,  tfid  bi^  perspn^d  represe|)(r 

adve  iinkqown,  j^  WQuld  be  ynjust  to  bpld  diat  a  tjeqfinl 

ffa]m  snd  yf\\&^g  to  pay  his  rent,  should  be  deprive^  5^ 

bis  sett^pqcnt  by  any  c^palty  in  wh|^h  he  bad  Qo  p^jr* 

4,i(:ix»(tiQn;  find  \t  seems  morp  ftbsurd  to  si|y  that  th? 

lendlcirdj  by  vqlixotary  fprbe^rfuicei  whfsn  neither  tbe 

landlord  nor  ten|}|if  did  or  could  coniplaiii  of  neglect  or 

pmi^ipn,  ih^  letter  was  to  sustain  the  iiame  injuriouf 

consequence. 

Bayley  J-  It  is  unnecessary  to  decide  in  tbis  case 
whether,  since  tbe  passing  of  the  59  Gf«  3*  c.  50^  a  set- 
tlement is  gained  by  residing  on  a  tenement,  for  whicb 
an  annual  rent  qf  10{.  is  payaUe,  but  the  annual  value 
of  iriiich  is  less.    But  iiittanucb  as  the  earli^  ^^tutes 

required 
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1884.  required  that  the  tenement  should  be  of  the'  annufti 
•j^TKufo  value  of  10/.,  I  am  inclined  to  think  that  the  59  G.  S. 
Ti»S^ of  ^  ^^'  ^^^  *^^^>  '^y  ^^equiring  that  a  rent  of  10/.  shall  be 
ANnmLw  paij^  Tendered  the  actudl  value  immaterial.  Without 
pronouncing  any  decidioli  upon  that  pointy  I  am  of 
opinion,  that  at  the  tfane'iniien  this  order  was  made^ 
(and  the  date  of  the  order  is  very  material,)  the  pau- 
per was  removable,  and  that  he  bad  not  then  gained 
any  settlement  in  the  parish  of  SL  Bctdph.  It  is  stud^ 
that  although  he  had  in  fact  received  relief  from  that 
parish,  yet  as  he  possessed  property,  he  was  not, actually 
chargeable.  But  I  think,  that  as  the  parish  did  not  act 
fraudulently,  and  as  they  were  compelled  to  grant  him 
relief  by  an  order  of  justices,  the  pauper  is  to  be  deemed 
as  actually  chargeable,  and  if  so,  then  he  was  remov« 
able,  under  S5  G.  3.  c.  lOl.,  although  he  had  resided  on 
the  tenement  more  than  forty  days.  It  is  materia!  to 
consider  the  history  of  the  law  with  respect  to  this 
power  of  removal.  By  the  13  &  14  Car.  ^.  e»  IS.  s.  I., 
upon  complaitit  made  to  any  justice  of  the  peace^  within 
forty  days  after  any  person  comes  to  settle  in  any  tene* 
ment  under  the  yearly  value  of  lo/.,  any  two  justices  of 
the  division  where  any  person  that  is  likely  to  be  charge* 
able  to  the  parish  shall  come  to  inhabit,  are  authorised 
to  remove  such  person  to  such  parish,  where  he  was  last 
legally  settled.  Under  that  statute,  complaint  must  be 
made  to  a  justice  within  forty  days  after  the  party  has 
come  to  reside  in  the  parish.  The  35  G.  3.  ^.101*  re- 
cites this  act,  and  repeals  so  much  of  it  as  enables  jus* 
tices  to  remove  persons  likely  to  be  diargeablc,  and 
enacts,  that  <'  no  person  shall  be  removed  from  the 
parish  where  he  shall  be  inhabiting,  to  the  place  of  bis 

last 
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last  1^1  Beitlement,  until  such  person  shall  have  become  1824. 
actuaUy  chargeable  to  the  parish  in  which  he  shall  then  " 
iiMiauit;"  and  then  two  justices  are  empowered  to  re-  agam^ 
moTe  such  person  in  the  same  maoner  and  subject  to  avttbiu^ 
the  same  appeal^  and  with  the  same  powers  as  might 
have  been  done  before  the  passing  of  that  act^  with  re- 
spect to  persons  likely  to  become  chargeable.  Now 
taking  these  two  statutes  together,  I  think  the  meaning 
of  them  is,  that  the  statute  of  the  35  &3.  c^  iOl.  takes 
away  altogether  the  power  of  removing,  within  forty 
days,  persons  likely  to  become  chargeable,  but  gives  the 
power  to  remove  persons  actually  chargeable,  at  any 
time  after  they  have  become  so^  and  before  they  have 
actually  gained  a  settlement  in  the  removing  parish.  I 
am  of  opinion,  also^  that  on  the  5th  August f  1893,-  when 
the  order  of  removal  was  made,  the  pauper  had  not 
acquired  any  settlement  in  the  {Muish  of  &•  BtOolpb. 
The  statute  of  the  59  O.S.  c.  50.  introduces  new  pro- 
visions with  respect  to  the  gaining  of  a  settlement  by 
renting  a  tenement  Before  that  statute  any  person 
renting  a  tenement  of  the  annual  value  of  10/.,  and  re- 
siding on  it  forty  days,  obtained  a  settlement ;  but  that 
statute  enacts,  that  no  person  shall  acquire  a  settlement 
by  reason  of  dwelling  for  forty  days,  in  any  tenement 
rented  by  such  person,  unless  such  tenement  shall  be 
bonft  fide  hired  by  such  person,  at  and  for  the  sum  of 
102.  a  year  at  the  least,  for  the  term  of  one  whole  year, 
nor  unless  it  shall  be  held,  and  the  rent  for  the  same 
actually  paid,  for  the  term  of  one  whole  year  at  the  least, 
by  the  person  hiring  the  same."  Now  in  this  case  the 
pauper  took  the  tenement  at  Midma^mer^  1822,  for  ope 
year;  the  year  expired,  and  the  rent  became  due  and. 
Vol.  II.  3  K  payable 
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1824.       payable  at  the  expiration  of  iSiat  t!me;  and  if  the  paoper 

.  ^  had  made  a  legal  tender  of  the  rent  upon  the  premises 

against       before  sun-set  or  the  last  hour  of  the  day  when  it  be- 

Tbe  ParUh  of 

Aunaihu     came  due,  and  had  been  able  to  shew  that  he  was  always 
afterwards  ready  to  p^y  it,  possibly  such  a  tender  might 
have  been  considered  in  point  of  law  as  equivalent  to 
payment.    But  in  this  case  he  had  neither  paid  the  rent 
nor  done  any  thing  whidi,  in  point  of  law,  can  be  con- 
'  sldered  as  payment,  at  the  time  when  the  order  of  re- 
moval was  made.     He  had  not  done  wliat  was  requi- 
site, in  order  to  give  him  a  settlement,  by  the  renting  of 
a  tenement,  according  to  the  provisions  of  the  59  6. 3» 
c.  50.  ^  The  order  of  removal,  tnen,  was  a  valid  order 
at  the  time  when  it  was  made,  and  the  subsequent  pay- 
ment of  the  rent  cannot  aflect  it.    I  am,  therefore,  of 
opmion,  that  in  this  case,  the  pauper,  by  liaving  applied 
for  relief  from  the  parish  in  Jtdy,  ISSS,  and  having  re- 
ceived that  relief  under  an  order  of  ma^strates,  was 
then  actually  chargeable^  and  therefore  removable,  un- 
der the  S5<7.8.  c.  101.     And  I  am  also  of  opinion, 
that  at  the  time  when  the  order  cf  removal  was  made, 
he  had  not  acquired  any  settlement  in  the  pariA  of 
SL  Botolph,  because  he  had  tfaeii  neither  paid  a  year's 
rent,  nor  done  any  act  whidi,  in  point  of  law,  can  be  con- 
sidered as  equivalent  to  payment. 

HoLROYD  J.  I  also  think,  that  Ais  order  of  removal 
is  valid.  A  party,  in  order  to  gain  a  settlement,  by 
renting  a  tenement,  is  required,  by  the  59  G.  3.  r.  50., 
to  do  certain  tilings  which  were  not  requisite  before. 
One  of  the  things  required  is,  that  there  should  be  a 
payment  df  one  yearns  rent  by  the  iienant  to  the  land- 
lord. 


IN  THs  FiPTH  TsAft  OF  GEOROB  IV.  ^55^ 

lord.    Hene  the.  yearns  rent  had  become  due  aSiA  jp^f^.      \99jf 
able  at  Midsummer^  and  on  the  first  of  August  the  land-    ^.     • 
lord  gives  the  pauper  a  fortnight's  time  to  pay  it,  and       n^nst 
before  it  is  actually  paid,  and  before  the  pauper  had     AknujUf 
done  any  act  which  the  law  considers  equivalent  to  pay- 
ment, the  order  of  removal  was  made.    At  that  time, 
then,  the  pauper  had  not  gained  any  settlement  in  the 
parish  of  St.  Botolph.    It  is  therefore  unnecessary   tQ 
consider,  whether  the  finding  of  the  justices  that  the 
annual  value  of  the  tenement  was  less  than  10/,,  is  ma* 
terial  or  not   I  am  of  opinion,  that  the  subsequent  pay* 
ment  of  rent  does  not,  by  retrospective  operation,  give 
the  party  a  settlement  in  the  parish  oi  SuBotdl]^  at 
the  time  whm  the  cMrder  of  removal  was  made.    I  fully 
agree  with  my  Brother  Bayley^  that  since  the  35  G.  3. 
c.  lOh,  it  is  not  necessaxy  to  remove  paupers  actually 
chargeable^  within  forty  days  after  they  have  come  to 
settle,  but  that  they  may  be  removed  at  any  time  after 
they  have  become  so  chargeable. 

LiTTLEOALE  J.  It  is  Unnecessary  in  this  case  to  der 
cide  the  question,  whether,  in  opposition  to  the  contract 
of  the  parties,  any  other  value  than  the  rent  actually  , 

payable  can  be  set  up,  because  since  the  statute  of  the 
59  G.  3.  c.  50.,  no  settlement  can  be  gained  until  a  year's 
rent  is  actually  paid.     Now  in  this  case  the  order  of 
removal  was  made  on  the  5th  of  August^  and  the  year'^    ' 
rent  was  not  paid  until  the  i4th.    The  subsequent  pay- 
ment of  the  rent  cannot,  by  retrospective  operation,  give    v 
him  a  settlement  at  the  time  when  the  order  of  remov^ 
was  made,  and  therefore  the  pauper  had  hot  gained  any  . 
settlement  at  that  tim^  and  having  then  become  actually  * 
8  K  2  chargeable^ 
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duuTfcaUe,  hs  was  properiy  removed.    The  order.  oC 
sessions  musti  therefore^  be  ootifirmed. 

T^SSh'^t  Order  of  sessions  confirmed. 

Aicniuu; 


The  Kino  against  Joseph  Sheard  and  Another, 
Overseers  of  Soothill. 

tS^^M^^  |[TPON  an  appeal  by  Jaftn7\Dagg  against  Ac  accotm^ 
oYCfBeen'  ac*  of  the  overseers  of  the  poor  of  the  town  Aip  of  Sooi^ 

COVLDnM*  SOwBd 

that  the  appd-  hiU  from  .^^ml  1822  to  j^ril  I8289  the  oraosd  for  die 
certain  q)ed-  respondents  objected  to  the  snffiddncjr  of  the  notiee 
aiiegSd^lSie  gi^^^  by  the  tpp^ant;  the  sessions,  however,  i>ver'- 
h^"tal^  msds  ^^  ^  objeetioni  and  proceeded  to  hear  the  merits  of 
dfil^'m^  ^®  APP^f  and  ^struck  out  certain  items  in  the  accounts, 
H^^^e   "^J^  *^  *®  opinion  of  this  Court  on  the  foHdwing 

notice  wm  bad    case  • 
iMGMueitdid 

not  elate  Um         The  appellant  was  a  rated  inhabitant  dPthe  town^ip 

cause  and  ^ 

ground  of  1^  of  SooikOl,  and  having,  at  the  OOober  sessions,  1829, 
by  410*8.  entered  an  appeal  against  the  acconnta^  of  the  respotfd-. 
'^'^^attar^  ^^^  ^  ^^^  2d  of  Jonuary  1824,  s*ved  the  following 
J^J^^^  notice  upon  the  respondents.  This  notice  stated  that 
StoT^amedco  *^^  appellant,  at  the  last  adjourned  quarter  sessions, 
t^^ei^  had  entered  his  appeal  against  the  accounts  of  Joseph 
peei»  that  the     Sheofd  and  Thomas  Tong,  overseers  of  the  pOdr  of  th^ 

smug  obiected 

towarapaidta  township  of  Stx^M^  finom  the  month  olAprillBM  to 
whJ^^  the  month  of  j^prt  182S,  and  that  the  ajppeHaiit  wOuId 
ac^oteOiat  otgect  to  tlutty*fiveltems  of  dmrges  of  payments  in  the 
h2<C^^'  accounts  lipetifi^  in  the  notice,    tt  then  sfet  out  the 

was  not  any 

^rairer  of  tiia  iii«|||]|||j^  III  yil  p^ 

•a  open  conit*  "^    .  r  » 

names 
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names  of  die' penoiM  on  whofl^  aeoonnt  the  paymenta  1824. 
were  made,  the  sums  paid,  and,  in  some  instanoee,  the 
purposes  for  which  they  were  made.  It  then  proceeded 
to  state  that  the  appellant  would  insist  upon  the  appeal 
that  all  these  items  ought  to  be  struck  out  of  the  ac- 
counts and  disallowed.  The  counsel  for  the  respondents 
objected  to  the  hearing  of  the  appeal,  on  the  ground 
that  the  particular  causes  and  grounds  of  appeal  against 
the  items  contained  in  the  said  notice  were  not  specified 
and  stated  in  the  said  notice,  as  directed  and  required 
by  the  statute  41  G.  3.  c.  23.  s.  4.  On  the  14th  day  of 
January  1824,  the  day  before  the  appeal  came  on  to  be 
heard,  the  attorney  for  the  respondents  and  the  attorney 
for  the  appellant  entered  into  the  following  admissions* 
«  We  do  agree  to  admit  that  all  the  payments  dunged 
in  the  accounts  of  the  respondents  to  which  the  af^llant 
ol^ts,  were  actually  made  to  or  for  the  use  of  the  se« 
veral  persons  to  wh(Nn  the  same  are  charged  to  have  been 
paid,  and  that  the  several  sums  charged  in  such  accounts 
to  have  been  paid  to  three  several  persons  (named  in 
the  notice  of  appeal)  respectively,  were  for  debts  con« 
tractod  by  the  overseers  of  the  poor  of  the  township  of 
SoathiUy  in  one  or  more  years  previous  to  the  year  in 
which  the  respondents  were  overseers,  and  were  not 
contracted  by  the  respondents  for  the  service  of  their 
current  year,  and  the  respondents  undertake  to  pro- 
duce upon  the  hearing  of  the  afqpcal  the  original 
acoounte,  and  vouchers  regarding  the  items  and  suois 
of  money,  objected  to  by  the  appdlant.  The  court' 
of  quarter .  sessions,  without  expressing  any  cpinioa 
as'  to  the  vaUd|i|y  of  the  notie^  considere4  the  admis- 
sions as  a  complete  waiver  of  the  objection  to  it,  and 
entered  bto  the  mc^ts  of  the  said  appeal;    The  hm&c 

3  K  3  was 


SlUtAftO. 


tffir  '    GASES  iM  EASTER  TERM 

1M4.*      vfais  atgoed  on  a  former  day  during  these  sistingt^  by 
""  _  -    .    Blackburn  in  support  of  the  order  of  sessions,  and  Alder" 

^MPu«<<  son  and  Oreemoood  contrd.  It  was  contended,  first,  that 
although  the  41  G.  9.  c.  23.  s.  4.  required  in  terms  that 
the  notice  should  specify  the  particular  causes  or  ground 
of  appeals  it  was  sufficient  to  specify  the  particular  items 
and  the  parties  to  whom  they  were  alleged  to  be  paid. 
The  orerseer  wHs  not  hound  to  e^tplain  the  ground  of 
I^articulfir  charges.  The  party  objecting  to  those 
charges,  therefore,  could  not  bfe  bound  to  do  more  than 
tb  state  generally  that  he  objects  to  those  items.  Secondly, 
that  the  parties,  by  entering  into  admissions,  had  waited 
any  irregularity,  if  there  were  any  such  in  the  notice. 
On  the  other  side,  it  was  contended  that  the  notice  was 
insufficient  in  not  stating  the  particular  cause  of  appeal. 
That  might  have  been  either  thslt  the  sums  charged  were 
not  paid,  or  that  they  were  illegally  pflid^  They  tited 
Bes  V.  The  Justices  tof  Oxfordshire,  IB.^C.  279.  Se- 
condly^  diat  there  was  no  sufficient  waiver  in  tliis  case, 
because  the  statute  expressly  directed  that  the  sessions 
should  not  examine  into  any  other  causes  of  appeal  than 
those  specified  in  the  notice,  unless  it  were  done  by  the 
cohsent  of  the  attornies  signified  by  them  in  open  court. 
Here  there  was  no  consent  in  open  court. 

Cur.  adv.  wU. 

Bayley  J.  now  delivered  the  judgment  of  the  Court. 
The  statute  41  G.  9.  r.2S.  requires  one  of  two  things, 
eiUicr  notice  in  writing,  stating  and  iipecifying  the  par- 
ticular causes  or  grounds  of  appeal;  or,  secondly,  con- 
sent by  the  overseers,  to  be  signified  by  them  or  their 
attorney  in  open  cobrt,  that  the  sessions  may  proceed, 
though  thci'e  has  been  no  proper  notice.  The  notice  in . 
V     ..  writing 
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writing  is  to  be  signed  by  the  party  giving  it^  or  his  at-  .  IS24^ 
torney^  and  to  be  lefl  at  the  place  of  abode  of  the ,  i^TKixa 
oflScers,  and  the  sessions  are  not  to  examine  into  any  .  c^^^jjjjjf  ' 
other  cause  or  ground  of  appeal  than  those  which  the 
notice  specifies.  Two  questions  therefore  arise :  ^Has 
there  been  such  a  notice  as  the  statute  requires?  Has 
there  been  such  a  waiver?  In  this  case  the  original, 
notice,  which  was  served  eleven  days  before  the  com- 
mencement of  the  sessions,  merely  stated  that  the  ap- 
pellant would  object  to  thirty-five  items  or  charges  of 
payment,  which  he  specified.  On  what  grounds  he 
would  object  he  did  not  state.  The  day  after  the 
sessions  commenced,  being  the  day  before  their  adjourn- 
nient  day,  the  attornies  for  the  appellant  and  respond- 
ents agreed  to  admit,  that  all  the  payments  objected  to 
were  in  fact  made,  but  that  three  of  them  were  for 
debts  contracted  in  prior  years,  not  for  debts  contracted 
for  the  service  of  the  year  to  which  the  accounts 
referred,  and  the  respondents  agreed  to  produce  the 
original  accounts  and  vouchers  regarding  the  items  ob- 
jected to.  The  sessions  expressed  no  opinion  as  to  the 
notice^  but  thought  these  admissions  a  waiver  of  all  ob- 
jections to  it^  As  to  the  waiver,  the  statute  expressly 
provides  that  the  sessions  shall  not  examine  or  en- 
quire into  any  ground  of  appeal  not  specified  in  the 
notice,  with  this  single  exception  only,  of  consent  by 
the  overseers,  signified  by  them  or  their  attorney  in 
open  court,  and  we  think  that  the  statute  has  excluded, 
and  intended  to  exclude,  all  questions  of  waiver  in 
any  other  way»  and  that  as  there  was  no  such  con- 
sent as  the  statute  requires,  we  cannot  enter  into  the 
question  of  any  other  species  of  waiver.  Then  can 
it  be  said  that  this  notice  states  and  specifies  the  par- 
ticular causes  and  grounds  of  appeal?  It  states  only, 

3  K  4  that 
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Ij824v  that  the  appellant  will  object  to  thirty-five  items  or 
charges  of  payment :  but  why  ?  It  may  be  because  they 
are  fiEdse  items,  that  they  have  not  been  paid;  it  may 
bCf  because,  they  ought  not  to  have  been  paid;  it  may 
be,  because  though  paid,  and  rightly  paid,  thc^  ought 
not  to  be  brought  in  charge  against  the  parish,,  hvit 
ought  to  be  borne  personally  by  tlie  overseers.  And 
where  a  notice  is  general,  and  leaves  it  uncertain  upon 
which  of  several  possible  grounds  of  objection,  on  item 
is  questioned,  can  we  say  that  it  states  and  specifies  a 
particular  ground?  We  think  not*  Then,  will  the  ad« 
missions  supply  the  defect  in  this  notice>  not  as  a  waiver 
but  as  making  it  a  good  notice  in  itself^  The  statute  pre- 
scribes  no  form  of  notice,  it  specifies  no  time  within 
which  it  shall  be  delivered ;  and  its  only  object  beii^ 
that  the  respondents  may  know  distinctly  what  ob- 
jections thejy  are  to  prepare  to  meet ;  and  so  long  as 
that  knowledge  is  fairly  communicated  to  them  in  writ- 
ing, it  may  be  thought,  that  the  mode  in  which  it  is 
communicated  is  immaterial.  But  it  can  never  be  sup- 
posed that  the  respondent's  attorney  meant,  fay  entering 
into  these  admissions,  to  waive  any  other  otijections, 
which  would  otherwise  have  been  open  to  him ;  his  au- 
thority would  be  to  uphold  the  rights  of  the  respondents, 
not  to  give  them  up;  and  where  the  statute  requires 
notice  in  writing  to  be  left  at  the  place  of  abode -of  the 
persons  on  whom  it  is  to  be  served,  we  think  we  ou^t 
npt,  except  upon  very  dear  grounds,  to  allow  it  to  be 
dispensed  with, 

Ocder  of  sessions  quashed. 
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Clementi  and  Others  against  Walker. 

CASE.    The  first  coant  of  Ae  declaration  stated  that  An  mthorpub- 
lidics  his  work 

'  the  plamtiffs,  before  and  at  the  time  of  the  com-  in  a  foreign 

mitting  the  grievances  thereinafter  mentioned,  were  the  m^andaiw- 

prcprietors  of  the  copyright,  of  and  in  a  certain  book  g^u  ttTSTIir 

being  a  musical   composition,    called   «  Vive  Henri  ^Sng  tK 

Quatre,''  the  celebrated  national  Ftench  air,  with  an  "p^'wirkin 

^        ^  'this  ooimtij,  , 

introduction  and  eii^ht  variations  for  the  piano  fort&  >>"*  no  ^sre». 

•        mentor  content 

first  printed  and  published  within  fourteen  years  last  in  writing  ww 

tben  enteved 
past;    to  wit,   at  See.  Westminster^   in   the  county  of  into,    ^.pub* 

MidHeseXj  yet  that  the  defendant  well  knowing   the  bk  slumber 

premises,  but  contrivmg,  &c,  theretofore  and   after  fa^^infjfs, 

the  passing  of  a  certain  act  of  parliament  in  the  54  G.  3.,  Je  iSnl^n* 

to  wit,  on  the   26th   day  o^  January ,  1822,   and  on  £'«'^-    ^ 

'  •f  jr»  7  1822,  the  au- 

divcrs  other  days  and  times  between  that  day  and  the  ^^^^*  ^  » 

agteement  in 

day  of  exhibiting  the  bill  of  the  said  plaintifis  against  writing,  asaigna 
the  defendant,  to  wit,  at,  &c.,  knowingly,  wrongftilly,  duriTe rightof 
and  itijuriously,  and  without  the  consent  of  die  plain-  l^k  iSf^,^. 
tifls,  so  being  the  proprietors  of  the  copyright  of  and  Sltlf.^dhlot, 
in  such  book  first  had  and  obtained  in  writings  printed  Snlient'riScn 
and  caused  to  be  printed,  divers,  to  wit,  2000  copies  ?y,^f  ■"**. 

*^  '  ^  ^        m  1814,  acquire 

of  the  said  book  of  the   phuntifis,  by  means  whereof  ^®  exduave 

right  of  pub- 

tbe  plaintiffi  were  greatly  injured  and  damnified  to  lUhin^the 
wit,  at  &c.    There  were  other  counts  for  having  pub-  land:  aeooodiT, 
lished  and   exposed  to  sale,  the  same  work,  &a     At  not  bedewed 
the  trial  before  J&bott  C.  J.,  at  the  Middlesex  sittings  in  b/^^i^SSS,' 

not  being  made 
on  bis  account  or  for  his  benefit:  thirdly,  that  the  publication  by  B.  in  1818,  was  a 
lawful  publication :  and,  fourthly,  that  the  author  could  not  afterwards,  in  1 822,  by  making 
a  valid  assignment  to  ^.,  enable  him  to  maintain  aa.action  against  if.  for  selling  a  copy  of 
the  same  work  after  such  assignment  was  executed. 

Hilary 
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1M4*       Hilary  term,  a  verdict  was  found  for  the  plaintiffs  with 
'       nominal  damages,  subject  to  the  opinion  of  this  Court 

agtiintt       on  the  following  case : 

Mr.  F*  Kalkbrenner^  a  foreigner,  composed  the  music 
in  question,  in  France  in  the  summer  of  1814.  Before 
he  came  to  Englandj  which  he  did  in  June  m  that  year, 
he  agreed  with  Mr.  Pla/el^  a  publisher  of  music  in 
Paris^  that,  he  should  have  the  right  of  publishing  such 
music  in  France  only,  reserving  to  himsdf  the  right  of 
publication  in  England.  It  was  not  published  in  France 
before  Mr.  KaUbrenner  quitted  that  country  to  come  to 
Engfand.  On  the  17th  of  June,  18M,  there  were  de- 
posited by  Mr*  Pla/el^  five  copies  of  the  musical  composi- 
tion in  question,  in  the  depot  at  Park  for  entry  of  copy- 
right in  France.  It  has  been  published  and  sold  in 
France  up  to  thepresent  time.  Shortly  after  Kalkbrenner 
arrived  in  England^  viz.  on  the  12th  ofjufyf  1814,  he  sold 
the  work  in  question  with  two  others  by  sl  parol  agree- 
ment for  the  sum  of  SQL  to  the  plaintiffs,  and  two  other 
partners  since  dead,  and  which  sum  was  then  paid  to 
him  for  the  same.  A  few  days  after  such  sale  KaUtbrefi' 
ner  returned  to  France^  and  then  corrected  the  engraving 
of  the  composition  for  the  publication  in  Paris  for  Mr. 
Pletfel^  and  did  not  see  the  work  published  at  Paris  till 
the  following  year  1815»  The  plaintiffi  first  published 
the  composition  in  Engkmd  between  the  3d  and  10th  of 
September^  1814.  At  the  distance  of  two  years  after  this, 
AoZi^r^n^  was -paid  by  TAt.Pleyel  200  francs,  which 
is  equal  to  about  8/.  sterling,  for  the  right  Kalkbrenner 
had  so  sold  to  him.  On  the  24th  of  Januarifi  1822, 
Kalkbrenner  being  in  England^  executed  an  assignment 
in  writing  of  bis  copyright  in  the  musical  compositicm 
in  question  to  the  plaintiffs,  agreeably  to  the  terms  of 

sale 
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sale  made  by  him  to  them  in  1814.    The  defendant       1624. 

sold  a  copy  of  the  work  in  qnestion  to  Mr.  Lindseu  on  the' 

20th  of  February^  1822,  at  his  shop  in  London^  for  two      Ji*'*^ 

diillings.     Soch  copy  was  on  English  paper  and  from  an 

English  engraving.    The  son  of  the  defendant,  in  1818!^ 

purchased  a  copy  of  the  composition  published  by 

Pleyd  at  a  shop  in  France,  with  a  mmiber  of  others  by 

the  same  author,  which  the  defendant  caused  to  be  en« 

graved  and  published  in  England,  in  December,  1818. 

The  defendant's  edition  was  a  fao-simile  of  the  copy  so 

purchased  by  his  son,  and  there  was  no  difference  between 

that  edition  and  the  edition  published  and  sold  by  the 

plaintiffs  in  England.    There  is  a  roister  kept  at  Paris, 

and  by  the  law  of  France  all  musical  publications  must ' 

be  registered,  and  a  copy  of  the  said  oompo»tion  was  duly 

registered  and  deposited  there  the  i7th  oSJune,  1814. 

The  defendant's  son  never  heard  or  saw  the  composition 

until  he  saw  it  at  the  shop  in  Paris  in  1818.    This  case 

was  argued  on  a  former  day  at  these  sittings^  by  Conyn 

for  the  plainti£Bi  and  Campbell  for  the  defendant. 

For  the  plaintiffs,  it  was  insisted  that  they,  as  the  pro- 
prietors of  the  copyri^t,  were  entitled  to  recover.  The 
statute  8  Anne,  c.  19.  gave  the  sole  right  of  printing  any 
book  to  the  author  or  his  assignee  for  fourteen  years,  to 
commence  from  the  day  of  his  first  publishing  the  same. 
That  statute  is  explained  by  the  subsequent  statutes 
of  the  41  G.  S.  c.  107.  aiid  the  54  G.  S.  c.  ISSi  They 
were  all  passed  to  secure  the  rights  of  authors,  and 
ought  to  be  construed  most  favourably  for  them.  The 
publication  of  the  work  by  the  plaintiffs  in  September, 
1814,  did  not  confer  upon  them  the  exclusive  right 
of  printing  the  same^  because  there  was  no  consent  of 

the 
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IftMk  the  aulbor  in  writing  as  required  by  tbe  statule^  Ptnur 
V.  Walker,  (a)  But  that  publication  having  been  made 
widi  the  sanction  of  the  author,  is  to  be  deemed  a  pub* 
lieation  by  him  at  that  time^  and  a  subsequent  printing 
of  the  same  work  by  the  defendant  was  a  wrongful  pub- 
lieation  of  it.  The  right  vested  in  the  author  in  1814, 
and  contmued  in  the  author  until  he  executed  a  vidid 
assignment  of  it  to  the  plaintifb  in  18S2;  and  there 
being  a  sale  of  a  copy  of  the  work  after  that  period  by 
the  defendant,  a  good  right  of  action  thereby  accrued 
to  the  plaintiffi. 

For  the  defendant,  it  was  contended  that  there  having 
been  a  previous  publication  of  the  work  in  ^  fbragn 
oouDtry  hj^  the  assent  of  the  author,  he  could  not  after- 
wards  claim  the  exclusive  right  of  publishing  it  in  this 
ooiintry*  It  was  true^  thatin  Bdgeben^  v.  SUphens  (6), 
a  patent  for  a  thing  practised  beyond  seas  was  held  good, 
but  that  case  turned  upon  the  words  of  the  statute, 
2ljac.l.  C.3.  8.B.y  which  authorised  the  granting  of 
patents,  for  the  working  of  any  new  manofiicture,  to  the 
first  and  true  inventor.  By  the  statute  of  Anne^  the  ex^ 
closive  right  is  givcm  to  the  author  for  a  term  tor  ooa»- 
mence  fsom  the  time  of  his  first  publfeUng  the  same. 
All  the  statutes  upon  this  sul^t  contemplate  a  work 
published  for  the  first  time  in  England.  .  The  provisions 
in  the.  8  Ame^^.  19.  s*  2^  requuring  the  copy  of  all  books 
thereafter  to  be  published  to  be  entered  at  Siationari  ^ 
Hallj  and  copies  to  be  delivered  there,  as  well  as  the 
clauses  giving  power  to  the  archbishop  of  Canterbury 
and  other«great  officer^,  of' state  to  settle  the  prices  :of 
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book),  aH  shevr  tlttt  the  kgidatiure  oonlemplated'a  woric 
imblished  for  tke  first  dme  in  BfiglaneL  Sec  7.  enactSi 
that  the  acfc<  shall  not  extend  to  prevent  the  imporfr* 
aticm  of  any  book  {iiinted  in  Gnekj  Latiny  or  any  other 
lalignage  beyond  the  seas.  From  that  section  it  appears, 
that  any  book  aheady  printed  beyond  the  seas  may  be  im- 
ported and  sold  here,  and  if  that  be  so^  why  shodd  it  not 
be  reprinted  here  ?  The  rqprinting  wonld  give  employ- 
ment to  Britisk  industry  and  capital.  The  1 2  6. 2«  c.  36. 
prohibits  the  importation  of  books  originally  composed 
and  printed,  here  and  afterwards  reprinted  abroad,  but 
it  does  not  prohibit  the  importation  of  books  published 
abroad  in  the  first  instance.  The  author  in  this  case, 
by  oaoe  publishing  hia  work  in  JFhmcr,  dedicated  it  to 
the  pubUc,  and  cannot  afterwards  daim  an  eacdorive 
copyright  in  this  country.  Siqf>pose  the  work  had  been 
publidied  dbroad  for  fiffy  years,  and  some  person  bad 
reprinted  it  her^  surely  the  author,  after  such  a  lapse 
of  time  coidd  not  for  the  first  time  daim  the  work,  re- 
print it,  and  then  bring  an  action  against  the  party 
who  had  reprinted  it  here.  The  plaintifi  acquired  no 
right  until  182S.  The  defei^nt  had  before  that  time 
published  the  work  here.  That  was  a  lawful  publicatioit, 
for  he  might  at  that  time  have  imported  any  number  of 
copies  printed  in  France*  Having  once  published,  it 
was  not  competent  to  the  author  after  suoh  a  lapse  of 
timetocldm  the  exclusive  right  of  pbblishiilg  In  this 
country. 

Cttr.'€tAj.t^} 
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Cumnnrt 


BATisy  J.  noi«r  deUtered  the  J<idgtilent  of  the  €c>urt, 
and  after  stating  the  facts  of  the  case  proceeded  as 
foUoiijB: 

The 


Cl 

Wacxxb. 


CAJBES  ill  SAflTER  TBIH 

18fi4.  Th«finli]aeBtkBi&thificafei%wh0^ 

iog  of  the  jrork.  In  Ajp^an&r  1814,  gave  to  die  piaintift 
tibe  privileges  coofiatrred  upcm  aoAors  by  die  IqgislatnK^ 
and  we  are  of  ^HoiaEi  thsit  it  did  noti  because  there  nas 
jBot  any  nwigBmenf  or  Aonsent  in  writing  gvren  bj 
4he  author  pievioufily  to  duit  pubUoadon.  The  nase 
cf  Pmoer  v.  fVuUmr  is  an  authority  to  shew  that  a 
parol  asrignment  is  iMit  suffifiient  to  give  to  the  aa- 
jsignee  the  privHeges  ooxferseed  by  the  legudalure  npen 
the  author.  We  axe  also  .of  'Optnion  that  Kalibr€$mer 
did  not  thereby  acquire  the  exehisive  privilege  of  pont- 
ingi  because  it  was  not  printed  iqpon  hSs  acoouoly  nor 
was  it  done  wsdi  a  vie^v  xif  eonferring  any  priviL^ 
iqpon  himself.  The  next  question  i%  whether  the  pid>- 
licadon  bj  the  defendant,  in  ]l8i6,  was  ja  wrongfiil  pidn 
licadon,  ao  that  the  author,  or  any  person  daiaMBg 
under  himi  might  put  a  stop  to  it  ?  And  ihal;  que^on 
depends  vqpon  two  points;  first,  irfi0fcher  the  protection 
and  exclusive  pri^il^  giv^m  by  die  fltatote  cSAnae^  and 
subsequoit  statutes,  extends  to  cases  where  the  author 
prints  and  pubUahes  abroad. on^,  widiout  ever  publish- 
ing in  diis  country ;  and,  secondly,  whedier  it  extends 
to  cases  where  he  is  die  £rst  who  publishes  abroad,  and 
afterwards  is  pnblidier  ha:e«  but  not  until  after  a  rear 
sonable  time  for  his  pnUishiog  here  has  elapsed,  and 
after  some  other  person,  widiout  any  finaud,  and  in  die 
regular  and  faijr  course  of  trade,  has  pubUdied  the  work 
in  this  country.  The  different  statutes  which  give  pro- 
tection to  authors,  do  not  give  it  as  to  all  books,  but  as 
to  printed  books  only.  The  SJnny  c.l9.  begins  by 
reciting,  that  printers  had  of  late  irequendy  printed 
books  and  other  writings,  without  consent  of  the  au- 
thors, to  their  detriment,  and  too  often  to  th^  Duin  ^f 

them 
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tbem  «nd  their  fuBiUeB,  and  to  prevent  sudi  pracdcefi,  «1S24. 
and  for  the  better  encouragement  of  learned  men  >to  xTimw 
write  useiiil  books,  it  enacts,  that  liie  authors  or  pur-  ^w^^ 
diasers  of  the  copyright  of  books  already  printed 
shaft  hove  the  sole  right  of  printing  sudi  books  for 
twenty-one  years,  and  the  audaors  of  books  not  dien 
published,  or  diereafter  to  be  composed,  ahould  b«re 
-the  sde  right  of  printing  for  fourteen  yean,  and  if  any 
other  person  should  print,  reprint^  or  import,  ^ridiout 
consent  from  the  pixjprietors,  signed  in  the  presence  of 
two  witnesses,  or  loiawing  of  its  haying  been  so  printed, 
riiould  scdi,  widiottt  consent^  he  should  pay  a  i^&xAtj. 
By  section  2.  no  person  shall  be  subject  to  these  forfett- 
UMs  for  printing  or  reprinting  unless  the  tide  of  ^BBf 
!book  thereafter  to  be  jNiU&i^^^hall,  before  such  puhlie- 
anion  (i.  e.  before  it  is  pid)lisbed  by  die  author)  be  €»- 
tered  sm  the  register  book  (f  the  oompamfy  at  Statioaerif 
Hall.  By  section  6.  <nine  copies  of  each  book  that  shall 
-be  printed  and  published  as  aforesaid,  shall  be  delivered 
io  the  warehouse-keeper  of  the  company  at  StaiUmenf 
Hallj  b^€  mdk  fudHcation  made^  for  the  use  of  the 
royal  library,  and  die  libraries  of  Os^xard^  Candnidge^ 
•the  SciOci  univernties,  jS^  CeiBegef  and  the  Jdoocate^ 
Library^  in  Edkdmrgh^  on  pain  of  forfeiting  5/.  for  every 
4)opy,  besides  the  valoe  ef  the  oopy,  and  if  the  penalities 
are  incurred  in  Scotland  they  shall  be  recovered  in  the 
Court  of  Session.  By  section  7.  this  shall  not  prohibit 
the  importation,  vending  or  selling  of  books  in  any  fo- 
reign language,  printed  beyond  seas«  The  statute  of  Anuef 
therefore,  not  only  gives  protection  to  authors  as  to 
:books  thereafter  to  be  published,  but  to  books  prevUmdjf 
printed,  but  the  British  lc|gislature  must  be  supposed 
to  have  legidated  widi  a  view  to  Britidk  intopesto  and 

die 
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~3      piMlegeto'JRri/iii'priiiting4  AtstU 'Capl«^>^MiJatei^ 
f«db#       afid  ttialcrial»  woald  lie  /employedy  aiid4i»  hrark  «rwUi 
^^'^^      lM>  i^ithin  the  Teeeb  o£«fae  AA»I  p^ilic^  B]Die«laiiUogi 
d»'|infiiege  to  tomg^  ptinlw^,  Ar.iBHilnywt  )afi 
AMis&.eipite^  5iQikiim>  nd  aMterielt  iii%fat.te>^pflii> 
j^Boded^  ahd  tjpe  wink'ini{[^  mver  ifiiid  'its.tny  tt^jdie 
BHtisk^^}Mxu    Witheat  smj  dear  woea^  \  dmrfnw^^ 
.to.ftheiir.aiiintsnticnE  to 'extend  the  piirilqfe'-to  Iveignr 
pnblicatfofig,  I  Bheiild  think  il}  nBstttejomfiniii'rieb 
boekB  primed  Ja  thb  kitigdom^  •nd  imstead  cf  :lhen^ 
bang «irf  each. clecr words  toehew^thiltDlwiV'lhaBe 
ere  ptovideai,  whifsk  attoigt^  im]|%  thfetieM&rji-Tha 
pes^riiioM  di«clfaig thitthe Janthoia og'hedw igT»«iii{|» 
flhaU  heve^the  sole  tight.of  printmg  wri  jwpiwtfa^p  eadi 
tluth^firte  pEihIkption  the  iiife  ehatt  hecnteiMl^iitt^ 
eej^ei  /delverad  atAelnmeyv''^jfiB<^.end^B% 
pUiteftiinil^iiota.teeigapiMketMm    TheaftGiSi 
0b36«  which  pixdiibita:  the  iitiiKirttlJoA  vSj}Mk$rMc{ 
pfutedabread^  and  fiwltt)mpqied>atid>ppiittdii»  Qsmfk 
ArAffM,  evU eatly  coBpideta  the.BtjitiiteKof^lftM^aiemft 
fined tOtfoooksprkiedheM..  Tbe 41  <ak3»c^lA7^ 
ptmimons  mnihur  to  tho8e<m..thia  S.j^itejaod.JttGf^iS^ 
and  eateiicis  thoie  poijnl^gei'fte  wodto^^pidriifM  )tf>» 
InflfaedtaiMletheriplaoeaf  jse  a0itofpiiBMeti6:th%l^r9(ljn9 
of  AtYrM  woiiiB  hi vaoy  «f.  the  JihMiitdiipifiMfii^ i«k 
JBanqpr^  'Bat ie  haa  uo:f rmwiOMi  partimie% JhMiflB 
on  ^le^Msenl.  qiwfrtieii.    /BytheSA&^^nft  IM<^ 
pnvimea.ibr  dri^wriogtcaiwM :«^^  M 

nagbeted  uxAM  is  {pvovid/Sdj  Alal»'aibidenMDd>  qiadftiiffr 
winth)g^.at'tfala.plaeei«>f;|aiod0<lf  jtbb  pfMUMnf kU* 
twdfe  ammiha  eflcn  die.'imUiBililiii;  |thenb4;t4ew^ 
«ii)^i>akail;be  4rihMred^  at;;<aM»wi|[f  <ai#;4Mk«i4l 

I^  IlpHfldty 


WAU«t« 


IN  Tttfi  :Vi1fA'  YiAii  OF  GEORGE  IV.  ;  M» 

prfidttf  ofi^^ibr  eadioopj  hot  deBircrcdy  «Rd  tin  ValM^  mm. 
sriiubit  ckarly  cootemplati»  tha^  the  poblidier  rnvst 
lUnvm  i^Menoe  within 'this  kingdom^  and  cindeildir 
lookaroal  to  a  fofeign  but  to  a  homo  puUkattoii.  *  Tbia 
liat  liMitt-iMPacbaees,  fee  the:  fi«st  time,  nfter  the  woid 
omtgnrndf  the  additifcioBal  words  <*  pnoted  and  pnb^ 
Htbed^'*  and  thefdbre  oxpbina  what  might  baya  btcn 
asdentopd  firam  the  former  proTiai^ns.  Upon  thia 
Tiewof  the  several  statutes  it  af^ears  to  nie  tbatitlie 
legisbtnre  oontom{date  publications  liere  and-facce  ot)ly», 
and.  that  they  contan^late  snch  ^publicstioDS-^oIy  whan 
they  ace  nmde  by  ihe  author,  or^nnderaooh  oanseniand 
awthority  from  him  aa  the  statutes  ns^ae)  and tfasit  they 
contemplate  such  pnblicatiDbs  only  nhen  they  ase  cnpa- 
Ue  of  advancing  lisecatuve  'berey^V]a.'before  the  work,  ia 
published  here^  by  a  person  ^ho  has  obtotnadit&irly 
and  bo»&  fide,  under  a  previous  ptibHcatioiv  by  the  ^n<* 
thor  in  a  fbi^ign  country.  Now,  here  the  work  ikBSGom«« 
posed  belbrcft/tmie  1814.  In  that  montb  thjc  aulhbr  sado^ 
ttoned  a  publication  of  it  in  JPhmct,  and  fire  cdpiea  ef 
it  were  deposited  in  a^  musical  ciep6c^  Patix  In  Jiify 
18l4  Ih^  aathor  made  aterbai  anraiigeaiont  witli.ihe 
plhintlfl^'atid  he  (teblisfaed'  in  the  SqAtmber  following; 
but  th«  publitation  wae  tiof  n  pnUh^atioii  by  the  author^ 
aoai  toieittitio  Mm  to  the  elatalory>*priwiege^  iter  wai 
it  sued  a  publication  as  wdolil  secare  the>r]gfattd\thn 
phumid^  beoune  it  hsd  not  suck'  antlioritgri  for  consent 
A4m  the  author- ae'  thi^*  stUtutcaimqusted.  .ild tFaa>lhen> 
nil  ufffpiV>tbclsd  puUioatie^aiKlimtA^Italilieotiaa^wbid^ 
w^uk)  give  ail' ecKciwsiive  rights /QV^predudnlAIif>«d^ee 
ftoinfuMtsbiiig«{  'MlFhHstlhj^reKialqeddn.thilintatv 
^  tfereihiaM'puUiskeil^rJf{2.rtti  I&I&  -  Oifaa^plaHltiff 
kud  MAing  %  |[imi  butt'ibn  dbmMnfaie  oC  ti^nm^itt^ 
\.V#»*II.  SL  tUl 


1624.       m  JdfUiafy  18i2»  attd  the  quftBtroii  U  iAitft^  fSA'^fflBt^ 
r^"^       sequeht  ds^^nt  of  the  atitthor  gave  ^  plaiitifiBP  i  "t^Itt  tiifl 
a^ainff       put  a  stop  to  the  cinDulation  of  that  work.    ^^^fiUi/lS^ 
ilrhether  An  author  (i^blishing  abrmd  is  eatided  to  the 
privily  here^  if  he  is  the  first  penMm  who  puWshes 
here,  does  not  arfs^;  because  before  there  was  any  pnb- 
licatioii  in  this  case  whidi  can  stand  in.  the  place  of 
an  attthor^s  publication,  there  was  an  unanlhcMised  pob- 
publica^on  hf  the  plaintifl^  and  an  i^K^ceptional^ 

^  ;    *  publication  by  the  defendant,    Tfaf^  case^  therefor^  i^ 

reduced  to  this,  whether  an  author  who  first  publishes 
abroad,  said  instead  of  using  due  diligence  to  publish 
here,  ferbeairs  to  public  until  some  other  persoo,  fiorly 
.  alod  without  blames  |>ubliiiie8  here^  can  kisiat  upon  bis 
priidleg^  mkd,  at  a  distance  of  tim^  stop  a  pnbUoaftion 

'  f    .  '  whicji,  in  the  intellmi  has  taken  [dace  here^  and  treat 

llie  condnuanee  of  thfit  publication  as  a  phcacyi  a^d  we 
weof  opinioin  that  he  cannot.  Whether  the  act  of  print- 
ing and  publiKhing  abroad  makes  the  work  at  onoe  publici 
juris  it  is  not  necessary  now  to  decide;  but  we  have  ik> 
doubt  that  it  become  publid  juris  if  the  author  does 
not  tdke  prompt  measures  to  publish  her&  To  lu>]d 
Ae  wntrary  would  dtscoorage  Brkish  enterprise^  and 
6t6p  ^e  avensw  to  British  knowledge.  If  the  author 
does  ntA  iptempdj  prait  andfmbliab  herc^  w)yr  af^#ie 
pufaKc  to  be  d^tved  of  the  benefits  ;sf  ^Msi  m^Hm^ 
thi  British  publication?  no  good  or  .plausible  wiinnpi 
tttfkt  be  givm  feir  the  deprivation.  We  acc^  ^tbfMrefoDs.of , 
t^nion,  that  the  puUieatiim  bytl^  fiUntift  ip  ISA%. 
was  not  sudk  a  pubiiGation  as  gai^  ipgrpri^^tt^  to  htn^ 
or  to  KalUn'emm^  that  the  publiciifiinM^  hj  th^  H^fryy^ni^ 
in  181S  w||s  an  unexceptionable  publication,  luad  that 
the  assignment  to  lite  pbuntifl^  in  Jmmuy  1^82  did  not 

ipve 


fm^m  w.ffljJ»^f<ft. stej»  .^hj?i .«fl^  of  ^  ^e!if^^%    i?||, 

,     .         .The  King  agatnst  Cooke. 

^iaj^^'aiiie^  tor  A  Stafford^  ^ton^itffio^iy*  ik^^ 
is  Inclictled  t)y  t&e'  liaine  of'jEi.&l  'Cooie^  lat^  olj 'Ifec^'forTmi 


mifde* 

gent,  in  W  owii  persoa  bomes,'  an^  liavtng  Ifedkl  tWii' JJJ^S^  **' 
siuii''  m\^ctmeni'  reac^  prays  Jnd^me&t  of  th^  said  ih-'  ^^mt*  huids 
dictment,'  feecaiwe  lie  says,  tliat  on  x\it  6Af'6^'i^ihft''^'f'^^^^ 

»,,,  .    ..     .^,    .  ,f,. 4,       ...  r  »       f.*^.,  *^ . «i indictment 

the  iDQuisiiion '  aforesaid,  anfl  lon^  before,  nfe  Wa^  aiifl^  for«miid«n€>. 

,.,,-!  -  ,1..     ',.  i,..»  '»  L.-(^  ^W)'  that  b6  if  a 

from  tliencb  KUberto' has  been,  dnd'itiU  Is  LBtdf'iS^i;^  peer,  be  mutt 
^£2^ '^ron  Si(^Jbrii   and  the  ktate,  ^egVe^'' tidily '  anif  apeeroftiw'* 
honor' of  Ix)rI4  Stafford^  Bairbh  Siq^d^'on  t^'flky '^f  joni, udoir 
taking  ttemquis^^^^  ibng  Wirt;«d' J^^^f^J^g^ 

ajid  enjoyed,  ^d  still  has  and' enjoys;  and'thik  he  %''^^ 
ready  to  veri^;,  wherefore,  &c'    Demuirr^  and  jfdSi'-' 
der."   'in  Eas^term^  tixmpb^  m6r6i  Sbi^  Mie  W 
amoRd  the' plea*  '  .r»..i.*    \i 

cf.'&k  dtfehdant^  kad  ttvoildib  tbe  m^ts  6f  tbe!qileBtldni( 
Wh^Aei"  it'b^  ttu^  oi^iklie,  the  ifldiotiMfat«¥fllbe'4rlsd' 
iji  th^  sahi^'nidfe.'  $Jo  instance  e^  M  faimiiiij^iAioh'i 
%^'k  peti^h^icitkiii^^ebigyantMl  >fttib^iifttwiiiii 
tb^^bt^  iA^^  b|r  4fi6  rM6F  e^aUtthdl  iniclvtt  oas^i  vm^ 
t«  dHxi^  W  pby^iii-iA^tbix^nt/ld  Ik  iittiiiidM.^ ''  *v>A  uj  i.> 

^  ^"^6  demurrer  was  how  argued  oy 

3  L  3  Toj^i^ 


Cooks. 


1824.         .  Tanburd^  for  the  prosecution.     The  plea  is  bad  on 

-■     -     V."  *    .'  .'.-'      _.  ..  ^•,..  '  ,.--  •    .'    •■'!<  .r  ..IT:  .fh-M-K.L 
two' grounds.     First,  that  it  does  tiot,  appear  on  the  face 

'  of  it  that  the  defendant  claims  a  peerage  otj^nglqutli  or 
of  the  United  Kingd6m.  Secondly,  it  docs  not  s^t  qiit 
the  mode  in  which  his  claim  is  derived.  As  to  tlie  first 
point,  "LordSaTichar^s  case  (a)  decided,  that  no  one  is  to  be 
accounted  a  peer  of  the  realm  unless  he  be  a  lord  of  par- 
liament. And  in  2lmt.  6G7.  Lord  Coke  says,  "  all  ilukes, 
marquesses,  earls,  viscounts,  and  barons  of  other  nations, 
'  or  which  are  not  lords  of  the  parliament  o^  Fstiglafid^  are 
*  named  armigeri,  if  they  be  no  knights,  and  if  knigtitis, 
'  then  they  are  named  milites."  {b)  In  Rex  v.  Km  U^s^) 
a  plea  of  this  nature  was  held  good  without  an  aver- 
'  ment  that  he  was  unus  parium  regni  Angliae,  but  that  was 
on  the  ground  that  the  letters  patent  by  wliich  the  peei*- 
age  was  created,  were  set  out.  Perhaps  an  act  of  par- 
liament, 1  Ed*  6^  "  for  the  restitution  in  Ilood  of  the 
Xord  Stafford**  may  be  relied  on  in  support  of  the  plea. 
But  first,  that  was  not  a  public  act,  and  tliereforelbe 
Ck)urt  will  not  take  judicial  notice' of  it;  anJ  si.'condly, 
the  peerage  now  claimed  is  not  the  peerage  therein  men- 
tioned* The  act  set  forth  a  particular  grievance  arid  an 
individual  claim,  and  was  passed  to  confer  a  benefit  on 
an  individual;  it  does  not  even  refer  to  any  class  of 
persons,  and  is,  therefore,  a  private  act.  (d)  '  becondTy, 
the  title  now  claimed  is  different  from  that  mentioned  \tl 
thieact.  *rhat  restored  the  party  to  the  title' of  Lord 
'Stn^pordj  and  enabled  him  to  bear  the  arms  of  tlie  barons 
ot  Stafford,  T!hh  defendant  claims  to  be  Baron  Stafford. 
But  if  the  first  objection  were  insui^cierit,  tlie' plea4s 
bad^  for  not  shewing  whether  the  title  is  deriveil  by  writ, 
Dy  letters  patent^  by  descent  or  prescription. '  For  the 

'^'"^  '  "^  first 
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first  ^ould  be  triable  by  record,  the  second  by  pro*       lS2i» 

dactionof  the'letters  patent,  the  third  and  fourth  by  the  _    _ 

country.    Rex  v.  Knollys.     It  is  therefore  necessary  that  ^  'o6akui 

the  plea  should  show  how  the  title  is  derived,  in  order  -'-'    - 
that  the  prosecutor  may  know  bow  to  take  issue  upon  it. 

Campbell^  contra.  The  words  of  this  plea  must  have_ 
a  reasonable  intendoient,  and  the  claim  of  the  defendant 
must  be  construed  a  claim  to  be  a  baron  of  England.  It 
would  certainly  be  difficult  to  support  the  plea  without 
the  aid  of  the  act  of  parliament,  I  E(L  6.  If  that  be  a 
public  act  it  must  be  considered  as  embodied  in  the  plea. 
By  that  act  Lord  Stafford  was  restored  in  blood,  and  it 
was  enacted,  that  he  should  have  in  parliament  and  other 
places,  the  room,  name,  place,  and  voice  of  a  baron. 
And  by  a  subsequent  section  he  is  authorised  to  take 
the  arms  of  the  barons  of  Stafford.  In  all  judicial  pro- 
ceedings, where  a  person  is  described  by  a  title  of  peer« 
age  in  Englandj  he  must  be  taken  to  be  a  peer  of  Eng* 
land.  The  act  in  question  is  a  public  act.  All  statutes 
relating  to  measures  of  state  are  public.  This  act 
touches  the  king's  prerogative,  it  also  affects  one  branch 
of  the  legislature,  and  therefore  all  the  peers  of  the 
realm.  It  must,  therefore,  be  considered  as  a  public 
act,  and  the  Court  must  take  judicial  notice  of  it.  The 
peerage  is  thereby  shewn  to  be  an  English  peerage^  the 
.  origin  of  it  is  also  shewn,  and  the  defcndapt  can  only 
have  it  by  descent.  There  is  not  then  any  difficulty  ^as 
to  the  mode.pf  trial,  and  the  plea  is  goods  without  ex-' 
.  pressly  averring  that  he  claims  by  descent.  -  . 

.    Bayley  J.    If  the  indictment  in  this  case  had  dp- 
scribed  the  defendant  as  a  peer,  still  he  would  not  have 
been  ebtftled  to  tlahn  any  privilege  of  peerage.    The 
3  L  3  pica. 


-US4.       plea,  therefore,  is  iperely  a  aflatory  plea^;^Vna  iHefts  lii 

iRMKiya      abatement  to  a  writ  or  indictment  must  give  a  beffer 

Cooxs. 

;..f 

shjsw  nof  only  his  rigfit  to'  a  peerage,'  out  Also  W^  fee 
d^rive<][  that  right.  The  prosecutor  would  oe  entftiSi  ^ 
jtake  issue  as  to  that,  mi  the  mode  of  triat'oep^&'ds 
upon  the  nature  of  the  claim.     When  a  party* clatiM  to 
.be  a  ^eer  bj[  writ^  hd  is  not  a  peer  until  tie  ^as'^eii  Ifts 
$^1^1  that  is  to  be  tried  by  the  record of^paruafnend'^lf 
{)y  patent,  ^th/e  title  is  complete  as  soon  as  me' patent  is 
sealed-  ,     The .  replication  in  that  case- would  tc  nSn 
O0ij.Qiessft^  which  would  be  triabfe  oy  tiie  patent  iweffi'tf 
the  claim  were  inade  by  descent  or  prescription,  that 
W6uld  be  triable  by  the  country.  The  diiibrence  in  these 
several  modes  of  trial  shews  that  the  omissioii  to  state  in 
what  w^.  J^<^^%jjdaj!^t,(;laijps^a.^iBera^  is  rm  objection 
to  the  substande,  and  not  merely  to  the  form  of  the 
vM.,nmvH'i    ^i>l«^•.,Then,^thf  defect  re^^  act  of  par- 

.    "''  •'''•   'U^meHt  ;reftrred  ^o?     In  the  plea  the  disffendantvJlls 
.      '  ^  ■  ♦  ."  '     fcwn^f  Lord  StqSn-ij  Bflirpij  Stafford;  callirfg  a  person 


^^^i  does  iK)t  shew  him  .to.  be  a  peer  of  parliament, 
\      .j,^m?rsc.CR5ej|,  cite^  ip  the  Countess  qfHutland^icsise.  la) 


fi  ]p^ti',U  ,|}rts  ,beQ;j,  argued,  that  the  Cburt  must  presume 
.  .J  7'f  tur  j  ..•   ^jthf^t.,wt^,pers^  ^s  h«r  male  of  the  person  restored  to 
,  v,/.;!,r;;  v'J  ^^^^.^m^t^iii^^  )^}^^\  act  of 'l^ar^am^ek 

L  ii.  vMfii/r  Hij     but.lppkjnft  at  the,  act  in  order  to  coniipct  the  title  now 
n  7  J  ..^j  i,u .]     claimed  with  that  which  was  thereby  restored,  the  Court 


-(/iy/ro.54. 


only 
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only  ^tlp  created  by  thfit  act,  and  it  says  that  he  shall       1824. 
b^.  a  baron,  but  does  no^  state  by  what  appellation.      ^^ 
Then  the  privilege  of  bearing  arms  is  given  in  terms        '^Mf 
w^ich  raise  a  pre^ an^ptioi^  that  the  old  title  was  ^^  Barou 
cfStajford^^  not  Baron  Stafford^  which  is  the  title  here 
qlaimed*     If, ,  therefore,  we  exclude  this  act  from  our 
consideration,,  the  plea  is  bfid,  as  not  shewing  how  the 
title  is  derived.     If  we  take  t^e  act  into  copsideration 
*    as  a  jpubli<;  a^t  (upon  which  poiat  I  give  no  opinion) 
.^till  in  order  to  make  the  plea  good,  it  mw  necessary 
for  t}ie  defendant  to  aver  that  he  was  he^r  male  of  the 
person  thereby  created  Lord  Stajffbrd^     For  these  rea- 
J90IIS  there  must  l^  ji^dgm^nt  of  respondeat  ouster. 

Judgment  accordingly. 


Blake  against  Joseph  Attersoll. 

DEBT  on  bond  in  a  penal  sum  of  2500/.  conditioned  Hm 

for  payment  by  defendant,  and  one  John  Attersdlf  c,  i4i.»ai»pl 

jiecea^ed,  of  an  annuhy  of  125^.  to  the  plaintlflf  for  life.  SSS^^^d 

Breach,  non-payment  of  the  arrears  of  the  annuity.  JjJ[,Sd^SoI 

Plea,  first  craving  oyer  of  the  bond  and  condition.     The  •"**  thwfore, 

..■      -^      ♦  •        '       ®    •'  ^  where  by  mar- 

condition  repited  a  marriage  settlement  of  the  plaintiff  nig«  iettleinent 
'  i  •  ,  ^    t  laoow.  wtito 

and  the  sifter  of  the  defendant,  and  an  agreement  by  be  pud  by  the  ' 

■        5        '   •  v  father  of  the 

Joseph  Attcrsolly  deceased,  to  secure  1 0,000/.  by  the  as-  wife  to( 


^ignmen|t  of  certain  dock  shares  to  trustees  upon  the  ^  Uie  interaet 
trusts  of  the  settlement,  and  the  plaintitF  was  to  Tiave  Ux  life*-"imd 
^  the^n^r^'t  of  this  10,000/.  for  his  life.    The  cbndltibn  ^iiJ^ST^^ 

paid  the  priiw 
..  .^Iialrtf  <ri|i^fN„fnf  |d^  M^r^  jM^iff  eiDbocrasapl,  aod  it  bdpg  unoertain  whether  then 

would  be  sufficient  to  pay  his  debu/the  husband  agreed  t&  iece^  in  lieu  of  the  10,0001.9 
>  ^JOQCV.'ml^^u^ximiuHy  ff  ISS^^^i^lei  dwiq^  his  life:  it  was  held,  that  audi  aaiiuity 

grapted  by  ibe  executors  of  Hat  father  did  not  feq^frc  to  be  edit>Ued  by  the  atatute 

Ss  G.  3.  e.  141. 

S.L  4  then 


.VI  mnmpi  MA^vt^^^^mUi 


T    ^! 


Aiww*«i 


iqft Jheftther,  4}ed  ia  18l?>  ft^i^:by/.'ki•?^^viil>^,apr• 

d^lpan^  agdiBfit  SterioU Chedfccft^d^iflpptiiiiart  ^ #^ 
0Oua(:#  rf latiyn^  to  hi&  e^^ate  ^nd.  «ffe^|:3  p0vl0rr^Pt  \\^ 
l^ifK^us^ed  by  hi^  <£3C(e<ii^or9»  .«n4  tbet^c^gre  itojWM^pQi^ 
kpqwn  ^h^ben  hii  esUta  itod  efii^s  woj^  ))^:6u|$<;i9&ti( 
t<^.prty  the  whole  ^of  .hi^ijebis  ai^d  i^ng^g^BOeW«K  ^llA  il^ 
was  probable  that  tKey  opul^  £bot,  bcv  ^mi|^«t€^#dbM^^iH 
out  the  aid  and  assistance  of  the  Court  of  Chancery; 
tli^itjha|l:,h^^..pipppsad,  tiiqrefpjrft  bet\Re»n,tJi^: de- 
fendant, tbc  trustees  ^tbeimarrjag^  ^ottl^m^i^  fup^itu^^ 
executors  of  AflersoU  the  father,  for  the  Immediate  and ' 
fipjtl  i|§ttl»ment;of  i\U  ciaifids  uppn  the  ,said>e|i€wtpcs» 
of.j^pon  it^e  estate  oi  AttersoU  .tbe.ftthei:^  in  r^p^r^ 
tb«  3wm  jof  iOjPOO/*,  tb^t  the  exwitpr^  *h<wdd>  p/^yiitai 
^afo^b^.pJawiifT.^COOti  ami  alH)uIA  by; their  jpiwlaodf, 
soy^ral  bond,  socure  to  hioi  an  ^aoniiily  of,iS^;,.(«iyrj 
al^^iiripg,  bis. life. i-aud^  it^  .w^s.:Qgree.ct  .that. thai  mim  > 
ol&(iOO(.  at)d.tho  .axinui^  should. he  ia  f^U  isati^i^^tbn r 
ofrihe  3iUki:iQf  1.0,0002.  d(ie  dpd  dwing  from  |fa€r.($tat^>Qf> 
tb^iatliiet*  ta>t<h^>Uustee6,  and  in  ;0(u»idci'aUoii..tht3i?eii6) 
Bk^iCih&H  .0giie6d.tQ  aecAkre  to  the  ti^i^teeft'lO^OO^r  Axj!i 
morfig^ciipMhi^  freehold  .(V5tat«S;,iniir^/^*^i.j4mJ.ibf 
woar  fa^eki'  jagroedi  t^M  tb&^fiittql;  of.  IK^HtO^iSb^uldrbel 
cot^^'decod  M  {M^  and  discharge  by^tlKe^Xiioillocs  to  ^O' 
tnofllec^  ot]tI^  m^magdis^fit^Qifipni^i  imio}..!^  .tbd>Aoiii> 
of^LQ9f^0/>!  Mil ith^  iitt^e^  i  ACfexftrpd' iby'>til0| m>f Igag^r. 
should  be  held  by  them  on  the  trusts  of  the  settlement* 
It  then  recited  a  mottgagO'd^  by  BtakCi  and  that  be 
J 'n  '  .  and 


iliid^^discbai^M'  th*»«eeiiti*8  from  the  doefc  sbttr^  iiiid'  "T^ 
tbe^fibm'  ^P  lV),00b/v  ttnd  from  ftU  clftimi^  onfd-  demabdi  ^^^Mif 
nix  mpbdt  'of  ihef  iMrriage  befttlem^nt  Tnc^  -con-^ 
d{l^a<)^  the  bbkifd)'  theft,  was  Ibt  the  payment  of  the 
antiuiiy  by  th^'  eatedat^ra  by^  quarterly  paymems/  The' 
ptea  ffafeii  itated^  that  the  Ibond  was  tntlde  after  the> 
5}S^G.  8.  and  Ibttt  Ho  memoriarwiaff  enrolled,  as  required^ 
by  that  act  Anotbei*  plea  was,  that  at  th^  time  of  the' 
Mease,  ^di  ^^ase  tod  dlek^harge  was  ^wtirtb  the  drum' 
d(50Ui  uiMthAttio  memi^rial  was  eftrolied*  To  these 
plkfif  tl^di^Wbi^A  jgenafal  demtirrer. 

-  Jepeniy  'wa£(  t^  have  at^ued  ia  support  of  the  de^ 
murrea";  but  the  Couvt  called  upon  - 

'  iS^^A^^A  contra;     Thete  being  no  memodal  of  this 
atottitf,  it  h  vci^  by  the  BS  G*  3.  c.  14K    It  Is  tme,  ^ 
thtt'mCvit^igiigy^Wiitenhoom{fi\  it  was  held  that  an 
aOfttttey  grittirted  Tft^eotisidcration  of  the  grantqc^s  giving 
iip.bis  bttsiha^  to  tlie  grantor,  need  not  be  registei^- 
und^  lh(^  17  O.  S.  «r.  36. ;  but  the  reasons  upon  which 
that  licfcision  was  founded  do  not  apply  to  the  present 
cttse*''  There  it  wa9  inferred  from  the  preaml^ie,  that 
the  ^tntlite  was  confined  towniraities  granted  for  peca^^ 
ntory  cbnsiderations.    The  matters  contnined  in  that 
pi*edmble  are  n^t  to  be  found*  in  the '53<SlS.^«l4•l«;' 
It^may  ftk-Iy  be' infbrred^  thei^^foire,  that  the  iatter  stsw 
totb  was  intended  t<^  ftnvaii  wider  eperotidn;    Tiie> 
second  sectton^ does  norparyufe  the>  teriM  ofithe  foraaor: 
act»'  Jt«reqttli'csrJh^pe«»Biat7consideii<altk»i  for  j^iit^; 

ing 
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.1894.  jsg  lli«  annuity  to  he  enroIIeiL  From  tbat^/it  mi^ .  be 
JDf6fr^  that  (be  statute  contemplated  that  tbere,«i|glifc 
•be  some  pttier  consideration,  and  that  is  made  clet^ 
by  iJbe  excepting  claose,  sect  I0.|  which  ^mcM  that:  tbse 
statute  sbdl  not  extend  to  annuities  givem  bgr  v3l;pr 
marriage  settlement,  or  for  the  advancement  of  a  child, 
or  tor  any  voluntary  antiuity  granted  vithont  r^^fd  to 
pecuniary  ceaisidecation  or  mone^%  XD€frik,  It  would 
seem,  from  thk  clause,  that  annuilies  granted  foi  qth^ 
than  a  pecuniary  consideration  were  deemed  by  the 
legislature  to  be  within  the  enacting  ela^ise.  In  the  case 
of  James  v«  Janus  (a),  the  Court  df  d  P.  we^e  i£  pphaion 
thatrthe  egntute  applied  only  to  ca^es  where  a  pecuniairy 
cDtisideratioii  was  ^ven  for  the  annttity,  but  the  e^ecpt* 
ing  clause  dearly  shews,  that  to  be  incorreot.  The  olje^ 
of  the  enrolment  was  to  give  publicity  to  the  transaf  tio?, 
and  to  prevent  any  unfainiess  whiclb  yas  lih^y.  J(0  he 
encouraged  by  secrecy ;;.  itnd  (be  oonsideratHm  wa^  re- 
quijred  to  b$  stated,  ii|  order  that  it  m^t  bp  a«^  whe- 
ther an  inadequate  consideration  waa  given  for  t^e  w- 
nutty  or  not.  The  case  of  Morrk  .v«  Jonc$  {fp)  only  sbeifs 
that  collateral  seeurltiea  need  not  he  cuarolled.  If  the 
Court  be  not  boand  by  authorities,  tbisroug^t  to  be  held 
A  case  iriijiin  the  statute,  for  the  act  is  io  terms  ve^ 
genearaL  The  enacting  clause  is  not  controUed/by.aqy 
Words  of  restiietionj  and  that  is  Ibliowed  i^  a  idame 
.  excepting  (he  pases  of  aimuities  granted  by  yf\\\^  qf  m$t' 
ifiage  Mtleniei^tst  an4l  other  cases  where  ihere  is  clearly 
Xki^  Mj  pe^unisiy  con^^eratioik  Tbe.  term  nmg^s 
wfrtff^  in^  the  , excepting  clause,  shews  clearly  tfant  the 
enacting 'Clause  i^Mtempteted  considerations  not.peca- 

niary. 


iNTifeR^  YEl*6p'G«a»GE  IV.  «W 

tAaffk  '  'Ay^it tb^ ded^ah in  «?bm^5  V.  Jimm be ri^t,       1M4. 
Still  fcere  ihe  i^hstdersifiM  for  thfe  ttinirtey  ^ik  tooii^        ^^^^ 
#drtb^  tM  hot  bdiig  a  tokM^ry  aonoitj,  it  i»  not       (^^<>i>»» 
WftKin  tlie  exc^tiofn;  abd  one  of  the  f^Ieas  es^fc^ie^ly 
^lege^  iMat  the  relesse  was  of  ihe  Tidu^  of  5(M; 

'   BATtfeY  J.    This  (Me  bto  b^en  f^ut  by  Mn  St^fpJien 

'^'  ^odgly  a9  it  could  b^;  bnt  I  am  satisfied  ^t  tbc 

iriiftnity  seetired  by  tite  bMd  i«  not  an  anhtiity  neqnired 

tb  bt^  ^MnVMi  by  the  59  6. 8.  r.  141.    Tb#  17  &  5. 

i^.^^;  redtealfaat  tfi^  ptoikloitii  practice  of  ratdng 

ittoMy  by  tbi6  ftle'  df  lift  tonaidei  bad  of  kco  fein 

^gf^tly'  in^raMd,  and  Wd»  prcmbtfld  by  the  iMreoy 

iMtb'wbich  Biieh  irimsactloiis  wem  Mndneted;     Tiie 

mlsltsfaidf 'CoAt^RlplMted  in  the  preainUt^  therefore,  yms 

^  the  pratJtke  ^  ftiting  iMmej  by  lihe  §ale  of  life  annnitiles. 

•Ncr#,  akhbugb  t!ie  5«Gf.  S»  r.  141.  has  not  the  same 

fikrgb  Wdrds  in  the  pil?ainble»  yet  there  Is  snffident  in 

tb€<^het  parts  iafit  to  shev^  that  this  Il^^islahitb  bad  in 

Mew  th^  tethe  ^ject,  viz.  pret^ntiftg  the  »ile  of  life  an- 

tiUiUeir.    Thus,  ^.6.  enacts  that  ahniiiti^fi  ^ili  be 

'V6id^  in  ea^  a^y  part  bf  th^  ^consideratidn  for  the  •pt&^ 

hkis&  o(  ijitSk  annility  shall  bcf  retnmefd,  or  in  case  3uth 

coAsideralieM  be  paid  in  ndtes^  $f  the  nUtes  sliall  not  be 

paid'  Wbe^  "due,  &c.     So  sect^  8,  enacts  that  all  coAtracts 

fbr  the  2)ttrcAtts<*  of  any  annuity  with  any  person  nndt^r 

ttge  ihall  be  Void.    TSie  reitoreiice  of  the  word  •*  pirr- 

JdlM^e"  in  tlie  ^ettrd  elattoes;  fiX^ws  d^rly  that  the 

legishittiire' invaded  t6  proceed  dn  'tile'  ^ame  principle, 

^d  had  Jn  vlew^the'same  bbjeof^ >i0.  the  t^traiiiihg  of 

th^  pTAdtide  6f  the  ^l^driifi^anntttH^    Thetij  la  this 

the  case  of  the  sale  of  a  life  annuity?  It  appears  on  the 

pleadings,  theft  bn  the  marriage  t>f  the  defendant  Blake 

■  f'"  with 


.WW-       WjJ?i.tJbe.t3(nHghter  of  ^ftcrsjpflt  tb^  e^de^,  ;certain  .f^pj^jc 
^pr^  ffer^  agreed  to  be  nuisferr^  to,  tfu^^  ^^;,®R" 
^l^e  t^i^  to  raise  tbe  sum  of  10,000/.  ;  th^t  filake  ^9i^ 
Jo  ^ye  the  interest  of  Uiat  sum  for  ^his  life,,   Atf^spU 
4ie^  ai^d  tjbe  dock  shaies  bad  not  been  assigaed.    It 
.appefirs  that  Alier^  died  in    embarrassed    circMm- 
l^ipicesy  and  that  it  was  uncertain  whether  his  estat.e 
.^o^uld  be  sufficient  to  pay  his  debts*  Under  these  circum* 
iftfuf^es^,  it.  was  agreed  hefween  Blah  and  the  executpiis 
,!fi^tersoUi  that,  tbe  latter  should  pay  5000/.^  wd  secure 
^^j^f^c  an  aqnpijy  of  125/.  in  lieu  of  250/.,  to  whi^li 
y^fiy  ^^  entitlj^  by  his  marriage  settlemept.    I  am  of 
.  0||^UP9  t^t  |hia  »  not  the  grant  of  an  annuity  coq,tem« 
il^f^^  by^her  of  tlie^e  acts  of  parliament.    It  is  not 
^f^sfi  af^pity,  boiLight  by  the  grantee  and  sold  by  the  grao- 
;lp;;^.  Bla^e^m^J^  a  view  of  relieving;  the  esfate»  gaye  up 
'-p^:t,o^,the  money  to  which  he. was  entitled  by  his  mt^- 
.^j^gf^.set^.en^enty  and  agreed  to  receive  in.  lieu  of  Jit  ^n 
;an;iual  s^n^  amounting  to  ten  shillings  in  the;p9uad 
^pq^.  the  £um  which.  Re  was  entitled  to  receive,  and 
.  j^he,  /Qx^cutors  covenanted  to  pay  tha|t  annual  sum  to 
hip;*^..  The  C|p,urt  of  King's  Bench,  in  the  case  of  Crf^- 
i^gpj^y^  Witifnho.tmt  have  lield  that  the  17  Gjf.  3.  ,c,2p. 
:c}id  i^pt  ,^pply.  t9  an  annuity  of  thjis  dcscri{>tion  a  l^^d 
Jn,  ,/f«/^n.  V.  ZfTiO/Xa),   that  it  did  not  apply  .tp  jan 
,,^nin^tQ{^  gj;aj>ted  in  consideration  of,  the.gpantce  re- 
nStf'^lftSu^i*^  ^itvaliou  as  piaster,  ,of  a,n .  acadefny  jn.^- 
the  grantect.  ^qed  to  ^igp ^ over ^tP  the, gr^n^j\^ys 
household  furniture,  &c.  at  an  appraised  value,  and  to 


-jiofj./  'jii;  V't.:j^,.2  jv>  0  nv\\\M'\  .,'•.'   ■'/ 

, .   ,, . ' , 

.,f,  .-.-f)  lo 

i.Ml 

•;  jLfL»  iauz 

liu^f 

interest  \ 
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Ihici-est^and  there  Lord  ^<?«y(mWy5^  ^^T^s  ahriiiilfjr       •f6W. 
^/s' nbt  gi  anteS  m  consideration  of  money  paid  to'tnfe 
grantor,' bat  oif  resigning  t^ie  grantee's  sitoatiori  in' fetor 

"^of  the  grantor.  In  tliis  case,  the  grantee  of  kri  unritifty 
is  the  executor  of  an  insolvent  estate,  oat  oi^whicli  therte 
iriight  probably  he  no  surplus.  There  was  no  conii- 
deration  ni^ney  from  the  grantee  to  the  grantor.  This 
exception  in  the  5S  G.  S.  c.  141.  has  been  very  properly 
conimented  upon  in  argument;  but  I  think' many  of  tlfe 
cases  mehtioned  in  that  exception,  for  instance,  the  case 
of  annuities  granted  by  wills,' or  marriage  settldnierils 
are  not  within  the  enacting 'clause.  Sect.  1^.  Vequii'es 
that  the  pecuniary  consideration  shall  ^*be  TenroTlcd 
accordmg  to  a  given  form  set  oat  in  the  act.  'lir  that 

"form  in  the  column  headed  <*  constderalioni'  and"  How 
paid,'*  are  the  words  "  so  much  paid  in  money,  so  m\ich 

"paid  in  bank  notes,  or  other  notes  or  bills  of  exct'ibngel" 

*  It  appears  clearly,  therefore,  that  that  section  conterii- 
plated  a  cbnsideration  paid  in  money,  or  prorttiisory 
Tiotes'or  bills  of  exchange,  and  construing  that  section 
with  the  tenth,  I  am  of  opinion  that  the  legisla'turcf  in- 
tended an  annuity  bought  on  the  one  hand,  and  sold  on 
the  other  *foi*  a  consideration  moving  from  tfie  gi*ant«c 
id  the  grantor.'    In  this  case  there  was  no  considtlratibn 

'moving  fVbm  the  grantee  to  the  grantor;'  but'  the  rorihfer 
gave  lip  his  right  to  a  large  sum  of  money' to  Which' he 
was  eiitiiled,  in  consideratioh  of  the  latter  securiHg^  him 
the  smaller  sum.  \Por  these  reasons,  1  ain  of '6pi!ii6n 
liat  oiii-  judgment  miist  be  fbr  khe  plaiWtifE  '  ''  -     '^' 

""'  tioino^oi: '^tktk oVihe  saAie b^iniSri:'  Tlie feikhtee 
of  this  annuity  gave  up  the  chance  of  getting  the  whole 
sum  due  to  him  froral  the  estate  of  the  deceased ;  and 


Q^  .;i  OASBSM  SAfiTfiR-lXSMz'i  m 

\iii^  with  a  view  of  avoiding  certain  inconveniences^  if  hb 
3^^  affiurs  should  not  be  finally  arran^,  he  agreed  to  ac- 
ngakM       ^p|;  |^  smaller  sum  in  lieu  of  the  sum  actually  due  to 

given  for  the  annuity,  and,  therefor^  my  opinion  i% 
tlmtltkiMitac&i6WHh]A[thefitattlt&         :     V^^T    J 

LmLfiDALE  J.  I  am  of  o^ftoiofti  that  this  i^  M^  iiii^ 
annuity  ndthin  either  of  these  act«  oFparKamebt  It'  %^1 
said;  that  because  the  preamble  of  tile  first  act  is  talitti^l 
in  the  secbnd,  the  object  of  the  two  acts  is  itot"te\^* 
same:  but  both  acts  are  in  pari  materIA;  a]!id  ote^ is  sttb^ 
stitntedl  in  'liett  of  the  otfaeti  and  it  may  be  CoDected'frtai 
the  other  clauses,  that  the  mischidfi  ihteiided  to  Ik  ^^ 
riiedied  are  the  same.  The  object  of  the  t  two  «etaj 
therefore,  being  the  same,  the  preamble  oF  the  ilrst  act^ 
....  may  be  coiisidered  as  virtuaHy  incoi^rated  h-  Ae  ti^ 
cond,  and,  therefore^  I  am  clearly  of  opinion;  lihat't^' 
;  bring  a  case  within  the  53(jr.d.  £;.l4r.  there  toinst'B^' 
an  actual  sale  of  an  aniiiity  for  money;' billi^  or  goodSl^ 
The  form  of  the  enrolment  given  by  the  second  sectfbii'^ 
shews  that  the  consideration  must  be  eith^  thbto^  dif" 
something  which  can  be'  converted  itito  money;  iW 
clause  also  regulating  the  payment  of  brokerage  sl^i*4s{ 
clearly  that  it  must  refer  to  moHey  jpayments."  Thi^' 
annuity  in  tins  case  was  not  an  annuTcy  grants  fin- a* 
pecuniary  consideration  or  fi>r  mone3;^8  worth,  and^' 
therdTore,  it  is  not  within  the  act  of  parlikmeht,  and  the' 
judgment  must  be  for  the  plaintiff 

Judgment  for  the  {iiaintiif/ 

Bee  Hmtmn  t.  Smkheringak,  5  B.  Moon,  481.       XeaH  ▼.  Hidt, 
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ft;  ,  ,-.  .  j^^jjf 

■    .  \  .  ■  • 

♦  ■    * 

1h6  Kowf  against  The  Infaabitants  of  Kkaptoft. 

UPON  appeal  against  an  order  of  two  jiistiee%  dif^ted  Upoadietrial 
the  19th  of  Augusij  1823,  for  the  removal  of  EUza^  the  quwttt  ie». 


^  ^dMp  ttip^  wojoai^  then  with  child*,  Grom  the  pondent  puish 
p«ri$b  of  Gml^  in  the  couDty  pf  LekesUr,  to  the.  ^^'S!tiL 
parish  at  Knapi^i  m  the  ^iUne  county;,  the  seBsions  ^J^^^lJ^ 
confiro^  the  order,  sutgect  to  the  opinion  of  thiff  S^^p***" 
Cimvt  on  the  following  case:  isi^-  Th«  ap. 

^^  peUant  pvuh 

The  jrespondents,  in  support  of  the  order,  proved  then  tendered 
th|it  the  fiither  of  the  pauper,  while  residing  in  the  r^  nans  nude  in 
spondent'a  p^xisb,  had  received  relief  from,  th^  parish  of  qJLIu^g  i^^  ' 
Knqpiqftf  for  five  years  prior  to  1815.    The  parifU  qf  fof^f^JS^ 
Knaptqfif  then  oQered  in  evidence  an  order  of  the  oouft  ^^  ""^"u, 
of  quarter  sessions,  upon  an  appeal  in  1815,  between  the  tbeeppeiknt 

pansh.     And 

siMne  jMuifihjes,  reypectii^  t^  settlement  ^a  hroiher  of  they  tendered 

netol  eridence 

thepauper^  by  >rhich  aa  order,  ^^udging  the  brother  to  to  shew  that  the 
be  settled  in  the  parish  ^I'Knapiqfi^  w^s  quashed*    Thitf  ^iiionorthe 
was  objected,  to  by  the  council  for  the  parish  of  Chimlejfi  ^^nn  JK^T*' 
and;  rejected  by  the  court.     Another  order  was  then  ^^*^^ 
prodi^ced^  ^i^hereby  the  pauper,  Elizabeth  BwrdeU^  wa^  SS^w'^t^ 
re^noved  fron;i  Gundey  to  Mamdeih  in  1822,  which  was  mentinUwap- 

^  "^  '    pellantpariahy 

afterwards  quashed  by  consent.    The  appellant^  then  andconae- 

quentljy  *>Mit 

called  the  chairman  of  the  court  in  1815^  who  proved  the  wn  had  not 
that  his  notes  of  die  trial  were  destroyed,  and  that  he  !!!^iement  ^ 
did  not  remember  the  evidence.    They  then  called  the  SSw^if*' 
father  of  the  pauper  and  asked  him  whether  he  was  a  JUJJ'ijJ^II^ 


witness  at  the  trial  in  1815 ;  to  this  he  answered  in  the  ^  P™1«  ^\ 

— Tindofthe 


I  of  the 

aoHcma,  still  that  the  ovder  o^  tenions  wm  Mt  efidsi^ce  that  the  father  of  the  pauper  was 
not  settled  In  the  ^pdlant  pansh  in  1815,  because  the  father^s  settlement  WM  a  mattnr  that 
MWwoollMfmllrimtli^trisloflbefotsfvad.     y^  y^f^r//. 

affinnative. 


SjtAtron* 
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1824.       afiirmative.     He  was  then  asked  to  wbat  facts  he  was 

—"■^       then  examined ;  this  was  objected  to  by  the  counsel  for 
The  Kim  "^  " 

tfiffWMi  ^      the  respondents.     The  court  thought  that  the  question 

icf       was  not  relevant  and  not  admissible,  and  they  confirmed 

the  order  of  removal,  subject  to  the  opinion  of  this  court 

as  to  the  admissibility  of  the  evidence  so  tendered  by 

the  appellants. 

Phillipps  and  ttum/rei/y  in  support  of  the  order  of 
sessions.  In  this  case^  the  settlement  of  the  pauper 
alone  was  in  issue,  and  the  question  to  be  tried  was, 
whether  his  settlement  was  in  Kngptqft.  The  order 
of  sessions,  made  in  1815,  was  offered  in  evidence,  to 
shew  that  the  settlement  of  the  pauper's  brother  was  not 
at  that  time  in  the  parish  oi  Knaptqft.  The  sctdemeot 
of  the  sister,  however,  is  not  necessainly  the  same  as. 
that  of  the  brother:  they  are  not  dependant  on  each 
other,  therefore  the  evidence  was  irrelevant  and  imma- 
terial. It  is  laid  down  by  De  Grey  C.  J.,  in  the  Duchess 
of  Kingston's  case,  that  the  judgment  of  a  court  of  con- 
current or  exclusive  jurisdiction,  is  not  evidence  of  any 
matter  which  came  collaterally  in  question,  nor  of  any 
matter  incidentally  cognisable,  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment.  With  respect 
to  the  brother's  settlement,  the  former  judgment  revers- 
ing the  order  of  removal  is  conclusive  between  tlie 
parties ;  so  that  if  the  respondent  parish  should  again 
remove  him  to  the  appellant  parish,  it  would  prove  con- 
clusively, that  at  the  date  of  the  judgment  the  brother's 
settlement  was  not  in  the  appellant  parish ;  the  ;same 
quesdon  arising  between  tlie  same  parties,  and  the  same 
tttb|ect  matter  bdng  directly  in  isstie.  The  parol  evi- 
dence  was  offered  to  shew  that  the  point  ad^iealyd 
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bv  the.  sesskms  in  1815  was,  that  the  brother  had  not       18^4« 
a  denyative  settlement  in  Knaptqfij  or  in  other  wordsL  ,^ 

tha,t  his  father  was  not  then  settled  there.  That  is  evir  'dgaAar  « 
gence.  offered  to  explain  the  judgment,  viz.  to  shew  that 
the  Court  decided  a  particular  .pointy  which  the  jud^^ 
ment  does  not  profess. to  decide.  The  order  of  quarter 
Sessions  quashing  an  order  of  removal  is  equivalent  onlj, 
to  a  judgment  of  nonsuit.  It  is  quite  dear,,  that  jparol 
evidence  would  not  be  admissible  to.  ^ew  what  \ra9<^e 
point  actually  in  a  course  ot  inquky,  where  the  plaintiff 
chooses  to  submit'to  a  nonsuit,  ^here  is  pniy  one  casp 
where  the^evidence  given  at  a  former  trial  is  a^missibl^ 
VIZ.  when  the  witne^  is  dead ;  but  even  then  it  is  admia- 
sible  only  u^  a  ofus§  where  the  same  point  is  af  issue. 

Clarke  aod  McarioiL  oontr^    Iteliet  is  only  prunft 
fieijcie  evidence  of  »  settlement,  and  therefore  4t  wag 
competent  to  the  appellants  to  shew  that  the  &ther  of 
the  pauper  haa  9ot.  any  settlement  in  their  parish,, and 
lor  this  purpose  the  order  pf  Sessions  was  tendered, in 
evideooe.'    Kbw  when  an  otder  o(  removal  is  qiiasfa^ 
b^  the  s^ons^  it  is  conclusive  betwe^i  the  same  parties 
tbajt'the  setilement  of  the  pauper  is  not  in  the  paridi  to 
wiucKi  he  was  r^oved.    And  i^  on  the  face  of  th^  fi>rmer  . 
(Mrder  of  sessions  it  had  appeared  to  have  been  decided^  , 
that  at  the  idate  of  tfaiat  order  the  pauper's  brother  had  not . 
any  derivative  settlement  m  Knaptqftp  pr  in  other  word^ 
that  his  father  was  not  settled  there  in  1 8 1 5>  it  would  now 

be  conclusive  as  to  that  poult  between  the  same  parties^ 

^^    .  •-  .u  •»«•?  Ji.w-:^  ...      *i  J.O  V  ':;j"W'  -••'  *'  V  -''''i^^'^^ 
Now  that  was  the  point  ^tually  deaded  upon  the  former 

appeal,  althougu  it  does  not  appear  on  ,the.  &ce  of  the 

order.^    The  piuxH  evidence  was  tendered|  to  shew  what 

the  point  litigated  and  adjuditatedrWlly  wa&  Tliifl  is  iibt 


182f •      like  the  caae  of  a  jodgmeot  of;  noOBuii^  bfjcwie  iV^K^ 

Jr~r"      tlie.  party  does  not  appear^  and  no  point  ia  decided, .;  la 

H^^f^.     "^  ^^  iMs^  (<')'  ^^  appeared  that  a  Ipme  coveft  rbad 

•ntoo^      been  removed  by  an  order  deacribing  ber  aa  a  widow, 

that  order  was  afterwarda  admitted  in  evidmcc^  wliei?^  $ 

question  arose  as  to  the  settlement  pf  her  busbaiid»  and 

was  held  to  be  oonclosive  aa  to  that  also. 

Car*  adu  vuU* 


On  a  subsequent  day  the  judgment  of  the  Court 
delivered  by 

Bayley  J.  In  this  case  two  justices,  by  their  order* 
removed  the  pauper,  Elizabeth  BurdetU  ^om  ^  parish 
of  Gund^  to  that  of  Knaigt^,  The  latter  pariah  ap^ 
pealed;  and  upon  the  trial  of  the  appeal,  the  respond- 
ents proved  that  KflopUfi  had  relieved  the  paaper^a 
fiither,  while  residing  in  the  respondent  parish,  for 
five  years  prior  to  the  year  18  U.  Tbi;  appellant  parisl^ 
in  order,  to  shew  that  at  the  tinie  when  the  relief  ws^ 
given  the  settlement  of  the  father  was  not  ixiXjiqpiqftj 
offered  in  evidence  an  order  of  sessions,  m^de  in  1815^ 
in  an  appeal  between  the.  same  parishes  respecting  the 
settlement  of  the  brother  of  the  pauper.  By  that  order 
of  sessions  the  order  of  justices  a^udicating  that,  the 
brother  was  settled  mKru^qft  was  quashed,  ..The 
court  of  quarter  sessions  refused  to,  :('eceive  this  eyir 
denoe,  and.  my  Brother  Holxcjfd  and  I,  (be&r^  whom 
this  case  wa«  argi^^)  are  of  opixuon  tb^t  |t  was  properly 
r^ected*  :  TTie  .order  of  remqval,  ipt  the  former  cafse 
may  have  been  quashed  upon  ope  of  the  three  foUoifing 
grounds:  dtber  that  the  pauper  had  ori^aUy  a  setde- 
ment  in  Knaptqft^  and  acquired  a  subsequent  settlement 

'  ^  (a)  a  7.  JB.  620. 


KKAnofT* 


IK  i^JftlTHlrii^  IV.  '^^7 

ifr  ibdeKiir  JirfriA,  dr  'tKat  Ihte  tiesret  Had  arty  ieWeirient      'V824. 

fii  Kfidj^}^lat  ihat  thfe'rtespondetits  had  not  given  BoflS-    .-rr-rr 

kiityptikX  6P  ^  iVL^  The  case  do&  not    J^^r 

^KhXeMiAiA  ^wmttd  the  orddr^^Tas  quashed.    Btxth    ^"!J;^3pr'" 

hiM'hAii'itk^  in  ^he  bourse  6F  the  argument,  that  tlie 

pbioljihen  tifie^'^  and  upon 'Wllkfa  the  sessions  actiially 

adjudicated,  was^  tiiat' the  pauper  had  n<)t  at'  that  tim<6 

enjr  dl?r^ati^  settlement  in  Knaptofty  because  his  father 

was  not  then  settled  there;  that  in  fact  the  point  tried 

'^itej'^he^^tl^fiithe^s  settlement  was  then  in  ^ 

If  we  thought  that  the  evidence  of  that  &ctw6uld  be 

ddk]^ib!4  aiid^msfCdd  'be  material  fi^  stated V  the  dse, 

"ife'i^EioO^  isibiid  it  d(3\^  Itgdin  t^  the  sessions.  '  ]9ut  we 

'Utt  drdp{hrdii;'that'tlbe  order  of  W^ions  in  1SI5  wo\iId 

itot  be  fcdnissibl^  in  evideno^  ibrihe'^purpbse  of  fthew-^ 

Ing  Aat  the  paupef,'  In  I'd  1 5,  was  not* setded  b  Knaptdfi'. 

if  it  b^  ludmiiisib}^  at'  aH,  it  bust  he  upon  the'  siame 

-j^riiEild^lettponwhibli jc^gnients  of  ihe  superior  courts 

'%afe  itched  tn  eA&ene^'. '  libw  the  rule  upon^  tfckt  sub- 

7^  \i»  ^ti*  laid  ybwn,'^  the  Zhdltt^  gf  jdftgi/^s 

<si^{d)y  b]r  Ii6rf<a.  J.  Be  ^h^  >  «^  The  jud^etit  of  a 

'ii^k^  i6F>(Cd&tturrek  jtttisdictifon;  diirectly  upon' the  pohit, 

b'  ^d  plea^  i^  bai^,  6f  di  evMend^  condusive  between  the 

lAm6^  tmsti^j  Tirpon  'ih^'^mne  Waiter  directly  in  questibh 

ik  ^anotb^i^  ibm^  i^ecbndty,  tiie  judgment  bf  a  court  of 

excltifflfve  jtirijidfctltb,'  ditedly  wptm  ihipaMi  is,  in  Hkfe 

iiaiihei'j^cbncluiiv^trpoi^  tii^Wne  matter,  IJetwear  ^He 

ti^e;{yattfi^ 'coning' hiiddentaD^  kr  qn^(^  in^  Mother 

tWrti'ftt^^'diflG^  'Bdt  neJiier  tlie  judg- 

iritefat  of^a'cbibiirreit  bf  tiiiliaivfe'jirfiidicrio'n  ife  e^dioittJ 

-o^'iaij  mattaf'^i^^'  iiraa  tbllitfeifaliy'iii  '^^isiKon, 

(a)  IToto^f  iSr/«  ^.  toL  »» 1^  6S^ 

„.  3  M »  though 


iU  ''^-  tAS^'tUtAffrtR^'niBM'- 


/, ' 


1824.  Aough  wiiihia  thefr  jutiidietbli }  Mt  b(  iif  iiUttCftt 
ij^[^^^  incidflntuny  cognizable  ^  nor  of  any  loattcr  tote  ifl* 
Tb"*inWbit.  *^**'^  by  argument  from  the  judgmtet.^^  Tlie'iitiatti'- 
Aut9  of;  ^^  thereibre^  i%  tbdt  ^  jodgmeilt  of  th^  Mm  eowrt^ 
or  of  ft  court  of  concurreat  jnrisdiitti^Oy  fi^  eondotffe 
evidence  between  the  slone  patties  lipon  the  sariie  «ttljM^ 
matter  directly  in  question  in  ftnbthet 'iboui^rbttt  'dat 
aa  to  ally  mattet  arising  collaterally^  H  ia  fib  ^ttvkiktoec 
wbatever.  Tlien  the  queatipn  to  be  cottldcrtti  in  iMb 
cane  it^  whether  the  poixit  ttbtually  dikidM  ^dWk  rei^eet 
i  to  the  settlement  of  tfad .  brotbt^  in  rs  19  ik  neeeiiiii% 
thb  aaiho  ba  that  Which  araa  to  te  dedded  by  tktt  Gbtttftin 
thfej^Mrefientcaae  with  respect  to  tJMfiifitelf;  orWfadherlhe 
|xihit  how  sought  to  he  eitdiiAed  as  lb  ihi  Ik^^ 
ment  wai  quo  whidt  then  cam^  coKftiiihdfyfllii  qntailkau 
Whf&i  We  consider  the  nature  of  all  order  of  ffrih^ 
quite  lilear  that  Chd  pomt  dedded  in  I8l«  k  Adt  tteeefe- 
larily  the  same  ail  that  which  the  court  ofqettrttf  laiaioAs 
wecii  tAllfid  upon  to  adjti£cate  ta  the  pk^MM  inttatteis. 
'Sftk&ii  a'party  ih  removed  to  a  pAridi  as  the  place  of 
hiasettletnam^  and  the  order  of  remoTat  is  oonfinned 
by  the  sessions^  that  ia  an  abdication  by  theoi^  that 
the  pauper,  afc  the  time  of  tlie  order  ef  removil  was  stt- 
tied  in  the  appeliant  pay'ish.  la  tb«.  ciMe  xX  Ti^  &- 
habiiunis  x>f  Harfvw  r^I^!fa^{(»}f  it  we^  held  that  a 
oonfirmatiQa.  of  en  order  of  removal  upon  appeid  was 
final  as  to  all  pM-ishca ;  because  the  very  point  deei4ed 
is»  that  the  pauper  is  settled  in  the  parish  to  which  he 
has  been,  removed.  But  where  the  order  of  removal  is 
qudsbed^  the  sessions  only  adjudge  negatively  thitt  tfie 
pituper  is  not  settled  in  the  appeliant''|)arish.  'They  do 
not  say  affirmatively  that  he  is  Settled  in* aiiy 't)ther 

pariah. 


IN  T4JI  fV^TH  YHAHi  Qt  OW)»Q^  IV.  809 

fmih    TkeiTpoi^adegi^f  tk^refinr^  by  t^  8e(Uipn|i       If^f 
in  )8J|5vffii«i.ithrt  Ib^.brotbw  of  jtb«  praper  in  tbii  c»f6     -i^Tk^k^ 
iv«A  n^t^M  tb»t, tiw«  1^1^  iu  the  parbib  of  Knapioft ,    ^f ^J^ii-. 
butJt  i»  dnidL'thftt  aUhpilgb  tb^t  i«  the  only  point  whieh     ^^^f 
^pf^^  t9  bt^vi^  bora  d^<»d«4  Mpoix  tbe  ftoe  of  the  jild((«  ' 

iQMt'Us^  RtiU  thf^t  tbe  poiot  aotual^y  deqided  upon  the 
«Wdem#  th#ii  iddiimi  was*  tb»t  the  ji^ttlemipit  of  the 
fatimaX  ik^  pauper  ^»m  ihj^  «A  that  Uioein  ffsaptijfi^ 
«id  oowAeqMMtij  tbM.  tbe  pauper  hioMf  had  op  deri** 
native  aeul^nwt  tbttre*  Tlie  jparol  e? ideope.  was  vSkr^ 
to  prov^t  that .  audi  Waff  the  ppiot  tlpeti  Jftig^ted'  and 
ai]|)iid}(9Eited.  Witboat  deciding  whether  ^ncb  evidence 
wai gdrokiubk tp.aipMn  the gromdof  the. judg^ii^ot, 
it  M  9^ieM; t»  iftft  (bat  tbat  waa  apmnt whieb aroM 
.  caUatam^yf  4nd*  A^rafei)^  «pw  tbe  piuH^  laid  dawn 
Ey  I^Q#d  Cb.  J.  iO^  (S^  tba  ordei;'p£aeieiaa9  wMld  i^t 
ba  aTidai«a  %q  proi^  thai  iiiet  in  another  case  between 
iba  9a4^  pai^iiwf  Foi?  tb^^  rmwxhi  tberafor^  we 
tbinkiUiafc  t)M#rd«'  ^  9ai||iqivi  ouglit  tQ  b^  epnfijrqiedt 

.  Or<kr  af  90iiiopia  aQq/lfii99d^ 


Tbip  JKiKP  4V^»ww'  The  Intebitonte  <)f  St.  Nu^jfo- 

.  ;  x*As»  tn  the  BofPVgb  ot*  Lia^psAT^K^ .   _ 

;    TT]PO^   ^PP^al  ag)l|ipst  en  ordeir  of  tlfp  jUStic^  for  An  iUegitimate 

. ,    tba  r^vapi9^  of  Q(ir^ine  J/iUlfmoqd(  from,  tbe  jparisb  an  eztm  paro- 
ofMl^infs,,  '^  I>l^  to  .Jhej^ari*  of  ^ain^,  Nicholas  "^f^^ 
in  Z^e^tCK^  tb^  s^pm,  co^grw^d  the  ^oirder,  /lutject  ^^^f 
tQ  the  opiiiipn  pf  Xbf^  Cpurt^  o]>  the  following  case : 

,Tbe  pftppfir  was  the  Ule^tinapte  ,chil^  o^  Elizabeth 

lAMewoody  deceased,  and  was  born  in  the  month  of 

S  M  8  Jt%, 


i^d  ^^    fckSllSiir  EASIER  iTfiRMr    i 

*""""■'„      Friarsy  in  Leicester^  which  is  not  a  vill,  and  for-J#&$B& 

ogiiteK       no  overseers  have  ever  been  appointed.   She  was  shortly 

«iii»«r      afterwards  taken  bjr  her  inoCfaer'to^  the  [iariib -^ef  US 

jjtt^tti!*'  fibtnfo) 2>l?7^i' where ^eUmwaed nhtfidiedeifth  of  hto 

moiher,  and  up  to  the' time  drmakitig't^  order >ofve^ 

moval  ib  qutetkm.    EUmAeii  LUOe^Hdoi,  i!t»  loJAbeiv 

had,  ^  Teams  previously  to  the-^  birth  of*  the  pfeuper^ 

gfidned  a  settlement  in  the  parish  of  Sahf^Nkfuias^^mi. 

WW  legttlif  settled  in  that  parish  at  di«  tine  <if  ^the 

birth  of  tko  ehild:aQd  4)f  her ^wn  dcatbv 

CUt^Joe^in  cnpport  ^  the  order  of  seMiona.  This 
ehilfthaviiig  bete  bom  in  an  extva^^»niduatiphioi^faBa 
not  a<iy  settlemttit  bybirtfav  mdj  thevelinreyif  it^oeBoat 
liybovv  the  sMlecnem  of  thet'^notber,'  it  has  not  ^  aeth 
tiemest  ttkdutl^^.  WhiOiMtnia)  it^as  tfekfed^^lte 
If  A  woman  ^tb  child  in  the  htase' of'  Qonecdon'  be 
there  d^<wred  of  a  btt^rd^  the  ^hilS  jdial)be'«iiC<tD 
<the  pari^'from  which  the  moAer  ^haaacnt  to  the  hoiae 
of  correction,  to  be  there  kept  and  prwided^ibhv  dw 
bebg  the  place  where  she  wa»  last  eeCtled^  oad  thslt  wnk 
before  any  statate  was  passed  vpon  the  aufajeot  '  Thf 
49  6.S.  €»€B»  «.2.  may  be  relied  upon  by  i  tbet  oiiier 
side«  That  etlitnte  enacts,  '*  that  if  any  eiriglewoiBilti 
ahall declare  hcrsetf  with  child,  and  that  aaeh.bfaild  is 
liMy  to  be  bdtn  a  bastand,  and.to  be  lehmgeiddcf  toaigr 
p«ritft>)  lownship„crextra^parbchialplace,'dleB  the  pec- 
eon  ciharg<9d  by  the  ^woman  widi  beibg'thefathtff  tif  ihe 
dfild  shall  be  compelled' to  give  eocnrity/to'indenmify 
the  parish  or  plaee,  bat  the  act  «f  pea^liaaaelit  eUadesi  Id 
<kn  ektrli-^rochi^l  pliice  Maintaining  its  own  poor. 

:    (i^  asMb»«eiS8ftiaJMb«pM.v  < 

'^  i-   •'  Nolan 
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NnfUm  BBoA  tiffm^Ctintoih  waixi,  were  stopped  by  tbe       \B2^ 
Cmtt.  -^-^ 

Tk^Kam 
Qgama 

B^YUEy  J,  The  atgOBieDt  ia  support  of  tbe  order  «nto«f 
of  sessions  is  foeoded  vpoa  the  assumption,  that  eveiy  ^^^jj^y* 
person  is  by  law  entitled  to  a  settlemait  in  some  place; 
bat;  tbat  m  by  no  means  the  ease,  for  foreigners  bare  not 
aojr.selitleinentin  thi»  country.  A  settlement  attaches 
to  those  persons  only^  oonceming  whom  those  ciroum« 
itanees  may  be  affirmed,  which  acts  of  parUanieBt  aay 
shall  give  a  settlement  Generally  speaking^  an  illegi- 
timate child  is  settled  in  the  parish  where  it  is  born* 
There  are  some  ezeeptions  to  this  general  rule^  noticed 
in  the  titetisesoa  the  poor  laws.  In  most  of  the  excited 
eases  the  mother,  at  the  time  of  the  birth,  is  ia  law  sup- 
posed to  be  in  the  place  of  her  settlement^  where  she 
ought  to  be:  as  where  a  woman  with  chiVi'is  removed 
out  of  one  parish  into  another,  through  the  fraud  or 
.cDttDsion.of  itaoffieers,  or  where  the  child  is  bora  pending 
an  order  of  removal. .  In  one  of  these  eases,  tbe  child, 
when  bom^  is  settled  in  the  parish  from  which  the  mother 
has  been  fraudulently  removed ;  iu  the  other,  ia  the 
parish  to  which  she  ia  ordered  to  be  removed*  (a)  In  this 
case  the  child  was  bdra  in  an  extra-parochial  place.  It 
therefore  has  not  any  settlement  by  birth,  and  being  a 
bastard,  it  can  derive  none  from  its  parent.  In  such 
cases,  however,  it  is  entitled  to  remain  with  its  mother 
as  long  as  die  purposed  of  nurture  require  it»  and  it  will 
afterwards  be  entitled  to  relief  as  casual  poor,  although 
it  has  not  anj  settlement  We  are  all]  of  opimon  that 
.  the  order  of  aessions  must  be  quashed. 

Order  of  sessions  quashed. 

(a).  S0i  wmmA.cum  ia  %Bm*  c*  }•  *•  U 
3  M  ♦ 


*      '  The  Kliy^  og^^tfettf  llie  I&hAMtaats  cf 

THORPE* 

Whiraa]^^  TJPON  appeal  aipaiiiBt  an  ader  of  two  jiudce^  Cmt 

TMurij  oontiBct  the  umtml  of  JE£  Spoitm^aA  Bdmn  hSk  wih, 

dJ!,  aod  ftmn  «he  ilaribh  of  4iDtf/A^»p^,  nt  the  contly  of  JViortA- 

hMm^  aiNfMrof^totheparishof  AAttorM^intfaas^^ 

^J^^^  thesemonsquadiedtheoi^eE^  8ol$eottotheopittb 

Sa^^^  thfeQ)Hitc»  the  felkwAqg  case: 

bS^SS^.  ''^  P"**?^^  H^et^huyy  being  eettted  in  ^ii^faiiie^ 

ruptoonoftiie  was  hired  aboilt  sbc  yfars-ag&byaMr.GfSa&y^  ofA^ 

■emoei)  and 

during  the  stock^  for  a  year,  to  commence  at  Old  Mkhadmatj  the 
moved  with  his  i^vliele  of  whidi  service  he  perfonned  in  Brigdcckf  deep- 
^^^dts^  ingi' abo  in  <h«t  parish.  Before  thn^  expiralion  of  the 
^^^^  year  Mr.  GiO^  again  hind  the  padperfeom  the  foUoww 
^^P**^  ing  Old  Mb^admas  to  the  Hem  Mkkadmas  sooceeding* 
a  wttiement  in   nPh^re  was  no  idtemiptioii  of  the  service;  and  under  the 

tnat  panflba  in* 

aimiu^^M  no     sdcoiid  hiring  the  paaper  served  his  mastse  riiont  h^  a 
yter  in  Btigsiock,  and  then  removed  with  him  to  Sud^ 


part  of  hiB  §er- 


iiiring.*^  ^  boroifgUi  in  which  latter  parish  he  finished  his  service 
under  such  second  hiring,  and  slept  the  hst  fotty  nights 
in  SuAoraugk 


*  HbKech  and  ^dbmsinsuppovttf  tbeorderof  eeasione* 
In  ordei*  to  giun  a  settlement  in  any  parish,  some  part  of 
the  service  must  be  wider  a  contract  of  hiringforayear, 
Tfa^  servfdc'in  Sndbonaugh  was  not  under  any  sneh  con- 
tmct.  The  stabite  Bk4W: Jff'M.  c.  1 1,  s. 7.  enacts, 
that  if  any  person  shall  be  lawfully  hired  into  any  parish 
for  one  year,  such  service  sliall  be  deemed  a  good  settle- 
ment 


1Vi»Kni« 
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ment  ikereim  The  words  suek  wemce  evidtttly  refer  to  igf  4« 
a  ierviee  under  the  cbntraet  of  hiriog  for  a  year  (  and 
snoh  servioe  will  gtw  a  fetlkmeiit  ia  that  parish  iBto 
which  Ae  party  is  lawftdly  Ured  for  a  ywin  In  Sex  tj 
CiroBDomi€{a)  a  yearly  hiring  in  the  second  year  was 
presumed  from  the  continuaaee  in  the  same  service 
wtthont  any  new  agreeraent^  and  then  it  is  the  same  as 
if  there  had  been  an  express  eontreet  of  hiring  in  that 
years  and  if  that  were  so,  it  is  quite  cieer  thet  a  settle^ 
mant  was  gabed  hy  the  service  in  the  seoond  year 
From  the  judgment  ddliversd  by  WiUes  J.|  in  ^Bsa?  v* 
St. GOeSf  Jteadkig[b\  thtt  appease  to  btv9  been  the 
ground  of  the  decision  in  Bex  v,  Cra9C(m6^  They 
cited  Mm  ^^FUUmg^ic)  imd  JBap  ?•  Jknh«m^{4) 

MarriaU  and  Humfresff  contWL  Whsve  Hwe  has 
onoe  been  a  contraet  of  hiring  for  a  year,  and  the 
service  continue^  it  need  not  bf  under  any  mw  con* 
tract  of  hiring  for  a  yewr  in  order  to  cgnfsr  ^  set- 
tlement. The  8  a&  fr  ^.  9.  c»  SO,  It  4*  reoitas  that 
swie  doubts  had  arisen  ^^  tonchifl^  the  settlsiMnt  qf 
unmarried  persons  not  having  child  or  cbildreAi  law- 
fully hired  into  any  pariah  or  town  for  one  year,  and 
enacts  that  no  sach  persdn  so  hired  $b  foresaid  shall  be 
acyudged  or  deemed  to  have  a  good  settl^sment  in  any 
such  parish  or  township,  unless  such  person  shall  con* 
tinue  and  abide  in  the  same  $em^  during  the  space  of 
one  whole  year/'  Under  this  statute  therefore,  if  there 
has  been  once  a  contract  of  hiring  for  i|  year,  a  service 
under  the  same  master  for  ope  year,  though  not  under 
the  original  contrfict,  will  give  «  settlement    That  was 

(a)  Swrr,  S,  C  256.     2BotU21S.  (6)  CaidecoUpS^. 

the 


TbaKsk^ 


.«M  '     GAflBS  iN  EASTER  TBRlf 

.  IMt.  .ftbepmnt  beaded  ip  Arw,  Onmmibe.  Hicteith^'Oeik- 
traat  ttf  tqrimp  ludesqiired^aild'tbe  maBter,  and  the 
wBirmsA  BB'  part  of'  hoa  fataUy^  remoted  kito  aootli^ 
paoridi,  wlure  the  aerfant  oooUlmed  to  serve  fiw  six 
months  widhovit  vaj  new  agreenant^  and  it  waa  held 
that  he  gained  a  aetlltaifint  in  'Aia  aecowi  pamii-where 
lie aewed  ike  last Ibkrtjr  days.  It istme^ iliata cositraot 
of  hitiag  in  the  second  year  su^t  hare  been  preaiuned 
from  the  civoilicisftaiioe  of  the  aewaiifa  oondiiinig  in 
the  aervice  without  any  new  eoqiressegieeBient;  bat 
thiitwasnotthegroiindoftiiedecufon,  LordC!h«J«jLee^ 
in  deUrering  the  jedgment  of  the  Coort^  said'tbait,  under 
Ihe  statute  Sft^TT.a:  r*30.  ^4.,  it-ma  bofficisnt  tf 
the  senrioe  were  the  same  in  the  tecond  yeatty  and  that 
it  need  not.  be  under  the  aane  hiring.  That  cascfc 
tberefofttyis  esepressly  in  poinU 

Satley  J.  I  sxa  of  oiHniiMi  tbitt  the  orderof  aes^ 
nons  is  right  If  the  pauper  guned  any  settlement  in 
the  pariah  of  SiMorm^tfAa  this  oase^  it  ivould  Mlowi 
that  wherever  there  was  once  a  hiring  for  a  year,  and 
tbepaoper  afterwards  conttnucd  with  the  master  ea  a 
weekly  servant  for  twenty  y^rt,  and  resided  in  twenty 
difierent  parishes,  he  wtwdd  be  settled  in  the  pariah 
where  he  resided  for  the  last  forty  da^^s,  ahhongb  at 
that  tiinehe  were  not  faired  for  a  year.  It  iippears  to 
me  that  the  case  of  JS^^  ▼*  Crosoombt  does  not  bear 
upon  the  present  case.  There  the  pai:^er  hired  himself 
to  live  with  Df.  Lamf  as  his  servant  for  a  year  for  4L 
and  a  livery  ^  be  did  acoording^y  live  with  his  master 
dnrfng  that  year,  and  without  coming  to  any  new  f^groe* 
ment,  continued  with  his  master  in  the  same  parish 
about  a  quarter  pf  a  year  ItMiger,    The  master  then 

removed 
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^renov^  to  Another  parisK^aiid  Ae  pamper  ceudmiedto      .1M4. 


HitfKno 


lii^e'vBlItliiia  abonttsfa:  jnonths  in  the  lattev  parkh  npcm 
iii^'tcnnB  «f  thefint  oonttacty  and  was  pud  wwesatthe 
same  fate*    Na«r  in  that  casB)  at  the  exptratioQ  of  the       •ann.of 


firat  year,  a  hew  fairiii|^'fer  a  jrear  was  fiuriy  to  be  pr»- 
jniniedinimtkeciceuiBStaiice  of  the  paDp«r  contitmiiig 
in  the  same  flsrvioe  witbout  any  alteration  of  die  terms ; 
and'if' Aeseitvice  ki'die  last  year  was  to  be.considered 
as  a  serraoe  under  a  renewed  yearly  fairing,  diat  case 
dees  not  al  all  bear  uponAe  present  Hiat  snch  was 
,the  ^oimd  upon  wUch  this  Court  proceeded  in  that 
case  appeiBilB  from,  what  was  said  by  Wittah  in  ddirer- 
Eng  tile  judgment  of  the  Court  in  Tlie  King  yi  8i.Oiles, 
Jtiadmg{a};'  *<  J%e  King  y«  Crosoambe  does  not  apply, 
because  l&e  court  preeomed  the  continnaneeof  the  old 
contract''  There  being  no  anthori^  therefixe  bear* 
ing  upon  the  subject,  we  must  look  to  the  words  of 
the  statute  dfti4  0C4-M  clh  &7.::  th«y  are,  f <  if 
any  immdrried  perion,  not  havii^  diildbr  children,  shall 
be  lawfiilly  hired  into  any  parish  or  town  fbr  one  year, 
boch  4Mr«ice  diall  be  adjudged  and  deemed  a  good  settle* 
ment  Mama/'  The  word*  M€fr«iii  refers  to  the  parish  or 
tewn  into  whidi  the  party  has  been  faired  fer  one  year. 
The  setdement  therefore  attadies  to  him  in  that  parish 
or  t6wn  iirhere  hef  has  the  dmracter  of  a  servant  Hired  for 
a  year.  The  8  &  9  ^.  5.  c.dO*  r^tes,  <<  lliat  doobts  had 
amen  touching  the  settlement  of  unmiffried  persons,  not 
having  child  or  children,  lawfully  hired  into  any  parish 
or  town  ibr  one  year;"  and  enacts^  *^ihat  no  such 
person  hit^d  as  e^es&idj  {u  e.  lawfully  hired  into  the 
pariah  for  one  year,)  shall  be  adjudged  or  deemed  to 

have 
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1884;  hay«  «  good  ^elUiHwlt  in  my  msb  pwiih^  <Miidbi|% 
nnlew  stioh  penon  abnU  ^ootinu^  9^4  i4ude  intba  «b0 
serviM  during  the  qiao^  {if  on^  wbol^  ;wr,"   !  Tbfilattir 


11m  KiMtf 


ArcT80»ri« ' 


Hit  Jp^HflK** ' 
aotK  of .     Btfitnto  therefore  reqo^ W>  tiMit  in  order  jUn  gain  n  fettki* 

meoi  by  tbe  hiring  and  4#rvio9  nie»tio»edi*  4ie  leemer 

statotei  (whi<^  wne  i|.  luring  in>a  f^  perUi  fiw  o  jMrt) 

the  party  should  contiw^  i|i  tlie  iin^  fervice  for  ilm 

sfMc^  of  one  wbolf  yeair^    Tbe  fyfm^  i^t^^nte  areqdii% 

that  the  contract  dnifild  be  fiir  a  yfar*  and  <]|at  (he 

service  ibould  be  uiukr  A#  QOOfDaqt  of  hiring  {here 

mentioiiedt    Tbe  latter  etatni^  requiKe^  bcflhia^  that  Ui 

ord^r  to  gl»ln  a  vettlemeotr  the  eerviee  «benld  OPi^tinoe 

for  Ik  y^Tr,  I  ep^  Ibeiefore  of  opiniopi  that  n  aittfe- 

m^  4^  be  gfdoed  by  hlrnig  and  serviee  iiv  lihf^ 

pariah  psHj  where  tb^  party  has  die  ^raoler  of  « 

servant  hired  fo?  i^  year;  and  th^t  h^g  ao^  the'  paiqper 

in  tbi«  caie  did,  nojl  gfiif  aiQr  ai^tleniiait  in  the  paniii 

of  SuJ^mn^ki  and  ^e^<pre  th#  order  of  sffmpQa.ia 

right, 

Hos.Koyn  J.  The  case  of  J^  vw  Oneineaife  is.  di^ 
ttngi^sbid>Ie  ftom  the  pre(ent>  upon  the'giouads  atated 
by  07  Qroth^  Aiy/g^  In  that  case  l4eid  Ch.  J.  £c^ 
oertahMy  gavean  eactriyudima)  opinion,  that  the  service  in 
the  secoflad  year  need  not  be  under  any  contau^t  of  hiriitgi 
provided  it  ivas  a  continuanqe  of  the  md^  service ;  bet 
when  the  8t;ate  of  the  law^  as  itfspeted  between  thepaasii;^ 
of  the  89^4fV.^M.e.}Umd  the  8^9Jir.;a.^SD^ 
comes  to  becooeideredf  I  thiakitperfiactly  dear  that  that 
opinioq  cannet  be  siqppartsd*  •  By  the^  13  &  U  Qir.2. 
€.  12,  o^rseers  Wenp  aothorised  $o  remove  a  paapar  to 
a  parish  whidi  iivaa  hislast^pbasofsettkmciitforfcrty 
days^eidakeras  a  hoosehiridei^&Ciefiiraaaservanfci    At 

that 
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fflttkoitot;    The  a&4  H^i^r  Afr ^  1 L  a  8.  m»c^  tbat     jhT^^ 
the  fbrty  days'  omtitiuacree  •f  vOf  penonaa  a  parkb  or  »|^^^|^^ 
tomif  whidi  thea  Mkifierred  a  MttleineiiW  shAidd  W  ao- '     ants  of 

ArRHoanE. 

couatM  (from'  Uw  pnbliaatioo  ^  a  notioa  :in  wiilvi^ 
yMuh  he  dbduld  ddiver  *to  itha  ehuvobwardexi  Ctr  OT^r- 
Bterof  th«  pooiy  «&d  Ae  laltar  Has  to  oaos^itta  he 
jead  piMidjr  in  church.     Sect  ^  ]|^?ided>  ffaal  .my 
per«m  exetai^hig  aa  Mmual  offiise  in  Ibe  paniahdurotg 
the  year  ahDuld  gam  a  wtdement  without  hwmg  d^ 
livtoidmdk  aotioe  in  vrxitiagt  aadaect^  7*  enaoted^that 
if  any  anmanitel  pexaOBy  not  having  any  ebild  or  ohildKan, 
fhxndd  he  lawibUy  hired  into  ai^  pavifh  <>r  tpwn  for  oD^ 
j^wcf  sadi -jiervioa  shoald  ba  a^mltied  Md  daem^.a 
gaod'8etid«Dftnv  ibewBi  allboi^  no  aotipe  in  wiitlag 
wipre  deUv^red  and  i^ahlbhed.    Now*  thawoidf  «^ 
^lerme  muft  tefer  to  a  aervice  ua^Gkr  the  owdaist  iof 
hidiig  mentioned  in  |he  fiNrnwr  partof  tb^  ^anoai  wi 
if  that  be  sOf  this  statute  plearly  required  jdiat  the  Sfiprvjoe 
should  be  under  a  contract  oCyearly  hiring.    The  legis- 
lature in  tbn  statute  seem  to  have  considered  the  «Mr- 
^oiring  of  an  annual  officem  the  pariab:doring  Ihe year> 
aJid  the  being  hired  into  the  parish  fo^  a  yeari  as  equiva- 
lent to  thenotioe  to  the  parish  whidti  was  required  by 
the  former  seodon.    laasmuoh^  however^  as  tiba  exercis- 
ing of  die  parochial  oiBoe  was  not  sufficient  togive^ 
setdemeat  unless  it  were  exerdsed  during  the  year, 
doubts  weile  entertained -whether  the  service  under  the 
oontniot-of  hiring  should  act  also  oontimie  during >a 
year*'  ^  If  the  service'  for-  the  year  wetenot  required. by 
that'statute,  dmcontrhot  of 'fairing  ftr  the  year  is  the 
^od|y'  dDomnslaime'fieDBK, which  *the  peaish  eonld«.Jbe 
^eedted'ta  have  had /nqtute;  aadofl  so,  it  ma  ew»tial 

that 


.  <  i  CAlSfiSfik  HA9TKR  Y&RU^  -    ' 

JSM.  that  the  contract  should  be  made  in  the  pamh.  But 
doubts  beiog  eniertamed  whether  service  for  a  year  was 
required,  the  S8c9W.S.  c. SO.  was  passed.  Sect  4.  re- 
cites, that  doubts  had  arisen  touching  the  settlement  of 
persons  unmarried,  not  having  any  child  or  children, 
lawfully  hired  into  a  parish  or  town  for  one  year;  and 
then  ^acts,  that  no 'such  person  W^tr^t^^/drnK^j^ 
nhall  be  deemed  to  have  a  good  settlement  ih^such 
pariah  or  ^township,  nnkss  sudi  per^dn  ihatt'coiitiniie 
in  the  service  daring  the  space  of  oiie  whole  year.  The 
latt^  stisttute  did  not  intend  to  dispell  wilSi  any  Ihhig 
r^dii"^  'by  the  formed,  but  io  add  another  ^oaliftcatioii 
to  those '  already'  required  to  <*6i^tfer  a  setlfemdnL  '  The 
service  spoken  of  in  the  latt^  statute  ^s'  the  same  service 
that  was  contefriplated  by  die  S  &;  4  ^.  ^  JMl  c.  I^^Viz; 
a  service  utider  t  contract  of  homing  for  is'yekr.  f  A^, 
therefore,  that  in  order'to  giv^  a  setfl^ent  In'  ady  partilr, 
some  part  of  the  service  mtist  be' under  li  controct'of 
yearly  biting.  That  beirig  so,  thiere  wieis  lio  «^'ement 
m  the  parish  of  Sudboroi^k^  and  :th^  oiti^'  of  seskions 
taust  therefore  be  confirmed;       '       ^       "^    *  '^'    ' 

Order  of  seiisions  cDnJfiirtn^. 

.'.     •'.   .     ■  •     •■       fi'i,'  :  •  ) 
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Mills  against  FuKK£Lif« 


T^ECLARATION  stated,  Ihat  the  pWBtiff,  treasurer  Bjaiocaltct, 

JL-^  giving  to  com- 

to  tbye  commissioQers  acting  under  a  certaia  act  of  mtaaionen  oer. 

tain  poweri  to 

parliameuti  passed  in  t^e  50tb  year  of  G»  d.y  entitled  be  ezereUed 
<^  An  aQt  to  iqieaLan  act|  made  in  the  ISth  year  of  hk  i^^on  of  ^T^ 
present  Mqesjy^  for  paving,  lighting,  and  cleansing  the  ^^^^ 
town  of  Brighton^  in  tbe  county:  of  Smsia:^  and  renu>vi|ig  S^^^Tt 


and  preventiBg  nuisances  and  annoyances  therein  s  ^^  n^^u 
'rcjgplating  the  market^    for   buildi«^  and   repairing  abouid  be iNud 

to  tbe  coiniiiif~ 

•fproyn8,r  to  voider  the  coast  safe  and  commodioufi  &ft  sionen  anjr  nte 
landing  coal  and  culm^  and  laying  a  doity  thereon j  theysiiouid 
and  for  making  other  provisions  in  lieu  thereof  i  and  der,  notn.^ 
for  regulating  ^eights  and  measures,  and  building  a  ^'^^.Vor 
town-hall  ;*'  complained  of  the  defendant  of  a  {dea,  that  orSd^^I^t 
he  render  to  plaintiff  (as  such  treasurer)  20/»  ?s,  4A,  ordeUveped 

•*^       '        ^  T        — ,   Within  the  limits 

which  he  owed,  &c«;  for  that  whereas,  after  the  passing  of  the  town: 

Held,  that 

of  the  act^  to  wit»  on  the  8tl\  of  Mmfy  1822,  at,  &&,  at  a  under  thu  act  • 
certain  meeting  of  the  commissioners  then  and  there  duly  able  inn^^ 
held  in  pursuance  of  the  said  act,  they  duly  made  a  cer-  of  coaisT*"**^ 
tain  order  in  writing  in  pursuance  of  the  act ;  by  which  J'l^^J*  ^ 
said  order  the  said  commissioners  then  and  there  duly  ^^^^  into 

^    the  town  al- 

ordered  and  directed,  that  from  the  first  day  of  Mcy  ^^9^  ^ 

diflereDt  tinea 


then  instant,  for  one  year,  a  rate  or  duty  should  be  paid  and  in 

parceltf  eadi 

of  35.  per  chaldron  on  all  sea-coal,  culm,  or  other  coal,  containing  a 
which  should  be  brought  or  delivered  within  the  limits  thanaXodron. 
of  the  said  town;  the  declaration  then  set  out  a  similar 
order,  duly  made  on  the  SOth  Aprils  1823,  to  take  eflfect 
from  the  1st  day  of  M^  then  next^  for  cme  year,  of  whidi 

said 


TVMKMLL^ 
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1824,       said  lereral  premifles  defendant  afterward^  to  wity  <^ 

day  and  year  last  aforesaid,  at,  kc  had  notice ;  and  plaifir 
tifl^  treasurer  as  aforesidd,  farther  saith^that  the  defend- 
ant, after  the  making  of  the  said  first-mentioned  ordei^  to 
wit^  on  the  10th  of  Jfoy,  iSiSp  and  on  divers  other  days 
and  times  between  that  day  and  thedayof  ezhibitipgthis 
bill,  to  wit,  «t*  &G-  brought  and  delivered*  mtbm  tb# 
Umiti  of  the  said  to«Ri|  imn  kiga  qufttUeB,  in  ibe 
whole  amounting  to  a  large  quantity,  to  wit,  sixty-eight 
chaldrons  and  four  bushels  of  m$i»p  in  ^^pwtiti^  oit 
Mch  of  the  said  dayt  and  timaa,  less  tiuui  one  ehaUron, 
by  means  whereol^  imd  according  to  the  true  intent 
and  jmeanlng  of  the  «c^  defcadaat  dMR  end  Ikore  be« 
eanie  liaUe  to  payi  and  ooj^t  to  ban  paid  to  0ie  com* 
mlssionersy  or  to  their  collector  £>r  tbe  time  beim^. 
diyen  imni  of  moaqrf  m  and  fcr  the  fates  eaddutifs' 
payable  for  and  in  respect  of  such  tsoak  so  broq^t  and 
delivered  by  defendant,  within  the  Umitf  of  tbeflaidleim 
as  afoiesaidt  aawmnluig  in  the  iriiole  lo  a  large  nun  of 
money^  to  wit,  the  sum  of  10^.  4^.  ^d^  being  at  and  after 
the  rate  of  3>s^  for  each  cbeUnm  of  (be  ea«ie.eee(% 
whereby,  and  by  fofte  of  the  statute^  an  actim  ao^ 
crued  to  the  plaintifl^  as  trea^rer  of  the  .qpninu%* 
skmers  aa  aforeiaidi  to  demand  and  havieof  and  from 
the  defendant  the  said  sum  of  lOL  4s.  4d^  pared  of  the 
sum  above  demanded*     Fle%  nil  debate    The  pjajn* 
tiff  having  obtained  a  veidiet»  a  mle  irisf  hod  been  ob- 
tained for  arresting  the  judgment,  on  the  ground,  that  , 
the  first  order  of  .the  commifi$ionefa.wes  bad»  -beeavK 
it  was  i«troapeatife»  fleeondly,  that  the  dntywaididkned 
in  respect  of  sixty-eight  chaldrans  a^d  fov  ^wM^i  ^ 
that  at  aU  yvegta  no  d»tfy  wia  fwybb  m  wyet  af  tk» 
fourbnsbdib  and  that  m  a#na  mm  be^g  (Claimed  in 
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respect  of  the  whole   quantity  the  count  was    bad.  1884, 

Thirdly,  that  the  act  of  parliament  did  not  give  any  "' 

right  to  a  du^  in  respect  of  coals  brought  into  the  town^  jtgainti 
in  less  quantities  than  a  chaldron*  (a) 


FuirKSi.£« 


(a)  1h»  fi>l]owiag  b  the  clause  of  the  statute  upon  which  the  principal 
qucBtloii  in  the  ene  was  raised. 

And  whoreaa  bj  te  said  ascitad  MSt,  scctioii  107^  it  was  enacted  that 
the  coounissioneB  named  and  appointed  in  and  by  the  same  shoold 
lie  inistees  for  fepatring,  improrfaig,  maintaining,  and  preserving  the 
groyne  that  had  been  erected  for  the  preserratbn  of  the  said  town,  and 
erecting  and  building  any  new  onesy  or  snob  other  works  as  should  appear 
to  them  most  proper  for  diat  puipose ;  and  the  sum  of  sixpence  tat  everf 
duddron  of  sea  coaly  culm,  and  other  ooal  that  should  be  landed  on  the 
beadi  of  Ae  eoasi  «f  tbe  ssfid  tewa  was  diraeted  to  be  paid  to  the  said 
oommiadonerB  i  and  the  commissionen  were  thereby  empowered  So  bonow 
any  sum  of  money  not  exceeding  the  sum  ef  15002.  upon  the  securifgr  of 
Ibi  said  duty  t  And  whereas  ihe  sud  commissioners  did  accordingly  bor- 
low  the  sum  of  15001.  upon  the  credit  of  the  said  duty,  great  part  oF  which 
Is  now  due  and  owing:  And  whereas»  nnce  the  passo^  of  the  said  actb 
gieaa  encioachmests  have  been  made  by  the  sea  upon  the  coast  adj<nning 
tiia  said  towB|  and  the  said  duty  hath  been  found  inadequate  to  the  charges 
and  expenoes  of  erectii^  new  grofnsy  walls^  and  other  fences  or  works, 
which  are  now  necessary  fbr  the  ssfsty  and  protection  of  the  said  town 
against  sudi  encroachments ;  be  it  therefore  enacted,  that  from  and  after 
the  pasrfngof  Ifcls  ast,  it  shaU  and  may  be  lawfbl  to  and  for  the  said  com- 
missioners, and  they  are  hereby  authorised  and  leqfuired  fsom  time  to  tiaoef 
as  to  them  shell  seem  necessery  and  expedient,  to  nqpair,  improre,  and 
maintain,  add  to^  altar,  or  lemove  the  groyne,  walls,  or  other  teces  or 
worin  already  etected  and  boiU,  or  to  be  miils^  erected,  and  built,  or  to 
cause  to  be  mad^  erected,  and  buQt,  any  new  groyns^  or  other  works 
whatever,  which  may  appear  tp  them  necesssiy,  requisite^  or  proper  for  the 
safety  of  the  eaid  town  or  any  part  thereof,  or  any  part  of  the  beach  or 
riiore  within  the  said  town ;  and  that  ftmn  and  after  tiie  passing  of  tbia 
act  there  shall  be  paid  to  the  seld  commiasioneia,  or  to  their  collector  o^ 
collectors,  or  to  such  person  or  persons  as  they  shaU  from  time  to  time 
appotot  to  oollaet  and  esoeive  iSba  ssme,  eny  rate  or  du^  which  the  said 
commisaioaers  shall  think  fit  to  order  and  dirsctf  not  eaceediiiy  the  euni 
of  tiuee  riiilUngs  for  sesry  oftoMnm  of  sea  ooal,  culm,  or  other  ooal  which 
ahall  or  may  be  landed  on  the  beach  of  the  said  town,  or  in  any  other 
mannsrhf  bnkUcairii^  er  odisrwisa  breoglte  or  dalifemd  within  the 
limits  of  the  said  town. 


\quJL 
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MM  CASES  IK  £A£T£a  TERM 

16C4»  ManyMt  tnd  Lang  shevred  cause.    The  otder  it  imt 

^  tetroipective^  k  merely  directs  that  the  duty  ahaU  be 

jgaitut  lefied  in  future  for  a  year*  to  bo  calculated  from  the  1st 
of  May  preceding.  If  it  be  retrospective^  U  ii  bad  fiir 
the  by-gone  time  and  good  for  the  residue.  Secondly, 
the  dqty  is  claimed  fer  divers  large  quantities,  amouuttng 
to  a  certain  quantity,  to  wit,  sixty-eight  chaldrons  and 
four  bushels;  being  under  »  scilicet  the  quantity  is  im- 
material. Thirdly}  this  act  of  parliammt  is  mora  than 
remedial,  ft  Is  conservative.  The  object  is  to  preserve 
the  town  oiBrighion  against  the  encroachments  of  the 
sea;  it  ought,  therefore,  to  be  construed  most  liberaHy 
f;rith  reference  to  that  object.  *  Now  if  the  construction 
contended  for  be  adopted,  the  object  of  Uie  l^islatuse 
may  be  entirely  defeated,  because  entire  cargoes  may  be 
delivered  within  the  limits  of  the  towui  without  peyipg 
any  duty,  provided  they  be  brought  into  die  town  in 
distinct  parcels,  each  containing  a  less  quantity  than  a 
cbaldroo* 

Taddif  Serjt.  contra.  The  first  order  is  retrospec- 
tive^ and  therefore  wholly  VQid>  and  the  money  being 
claimed  under  that  prder,  the  count  is  bad;  2dly,  the 
duty  Is  claimed  in  respect  of  an  entire  quantity,  and 
no  du^  is  payable,  at  all  events,  in  respect  of  the  four 
bushels.  IBai/ley  J.  lu  thcit  case  the  plaintiff  may  have 
judgment  for  the  sum  chMmod  in  respect  of  the  sixty^ 
eight  chaldrons,  and  may  enter  a  remittitur  for  the 
residue.  In  the  case  of  Ingledew  v.  Cripps  (a),  an  action 
0f  debt  was  brought  on  a  covenant  to  pay  so  much  Ibr 
every  hundred  stacks  of  wood.    The  plaintiff  claimed 

an 
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9fti«iltifili.wm  lipr  sq  .ip^ngrlMwdfiQd.Ml  apart  qf  a       1)8^ 
ti4^4m^  #]|bQr,i|.A£'iepijit4i|;w  a^  tp  tbe  simd&iai^A.i^ 

jy^w  <5J»Wicw  l¥f<^  ipto  the  tpTO*.  }((vr,,  in.tbn 

f;90^  f;9.  q|>  V)|(m(;e  ^as  lh«  quwlity  of  m  cfe^^rc^ 
bfougb^  i^to  U^  .U>wp.  The  duly  tberefim  mim .  ^ 
^i^l/B^f.  }o  Jiif^(^i/^Y^Orif(p$  U  waft  ^dd,i  that.;imdj99 
1^  cav^^a^t  to  puf.ao  9xucU  for  eiwy  hividred  atf^M 
q£  fukkJi' the  party  M  nQ(  liable  to  pay  for  alegs.qaantitjf 
(han^bttodi:^  .  £io  on  the  sama  pmefpl%, the  pujtdia 
jire  fM^.jbound  t<^  pi^  «  4itfj  for  my  <fm»A^.lm 
IhaQ  n  €biil4^Qi( . 

BAin4KY.Jii  I  Aiaof  <ipiiiioo»  tbatlhe^mW  for  wre^tK 
iilg<t)ia  judgment  DMistbe  di«ch|irged< .  If  the  firat  ordss 
q{  the  jcoiomiajoiiexs  v^ere  reti«aapectiv^.it  iv:oiild  be  void 
for  the  by-gone  tixne»  but  good  for  the  residue  {  for  k 
clearly  applies  to  such  coals  as  should  thereafter  be 
biFQugihtinto  ^  tewpi,  •  The  priBoipal  questioa  m  this 
ca^e.  is|  .wbath^  thp  duty  voposed  by  the  lad  of  parf 
Uam^t  attaehea  m  respect  of  coals  brought  or  de« 
livered  mtbin  Ae  Umils  ef  the  town  in  separade  pavceb 
conlauiidg  a  less  quantity  than  a  chaldron^  but  the 
^ggfegfit»  jewouut  of  which  exceeds  a  chaJdron.  The 
li^islatui^  Qonteippl|tled,,thait  the  inhebitunU  of  Brif^m 
VWld  fd^veti^  great  benefit  by  h«tvUig;the  coii3t  xmAfif^ 
8^  ^.cawoiodioeQ  for  Jianding.  ^^  Mddduliua  9od» 
tb^eiforf)^  thought  it^jiiet/tbat  th^  shouldcoAtfibetft  ta 
the  ^peiH^.tny'ilvch  i^ouUi.,»ee^ssaiily.M  ,iAcmred  M 
building  and  repairing  groyns,  and  the  other  improYe- 
mento contempIatedJa  Jthe^  ps^-.  Tha  l^J6f.  3.  c.  S4U  had 
3  N  2  imposed 


pinnrsuf' 


^8JMb  imppsed  a  du^  of  6i.  for  ev^iy^haldr^n  cf  ooals  lai^ded 
-,  -  on  the  beach  of  the  coast  of  the  towp.  The  50  Gf.  3. 
r»  S8*  impa$^  a  duty  not  e^^i^^ing  the  ,8Uin  of  Sx.  for 
every  chaldron  of  coals  landed  qa  the  befM^h  pf  the  towi^ 
pr  in  a^y  other  manner  hy  .landrcarri^e^  or  otherwise 
brongl^t  or  delivered  within  th^  limits  of  the  town.  ^  llie 
words  of  the  enacting  clause  are  satisfied  if  the  duty 
does  not  exceed  the  rate  of  3^.  fpr  evf ry  chaldfon*  It 
does  not  make  any  distincticm  as  to  the  qiu^ntities  brought 
into  tho  town  at  each  time^  but  the  duty  is  pin^able  m 
resp^  of  every  chaldron  of  coal  brought  or  delivered 
within  the  limits  of, the  town.  Inasmuch  as  the  inb^j 
bitfoxts  oi  Brighton  derive  a  benefit  from  the  makiqg^  o^ 
the  improyementa  contemplated  by  the  le^latnr^  it 
seems  reasonable  that  they  should  be  liable  to  the  duty 
iimposed  upon  all  coals  brought  into  the  to^^  whether 
ihey  be  brought  into  the  town  in  sipall  or  large  q^an** 
tities ;  for  otherwise  the  duty,  may  he  evadedi .  ^d  tha 
object  of  thp  legisjafwe  defeated. .  We  ^  are  not  neces- 
sarily called  upon  tp  <)ecidQ  whether  auy  duty  bejp^y-* 
able  for  a  firaction  of  a  chaldron,  fpr  the  dedaration 
States,  that  the  defendant  brov^t^  and  d^iyered. within 
the  limits  of  the  towi^  divers, large  quantities  of  coal,  in 
the  whole  amounting.toalarge  quantii:y,  ^^,^^  ^^f 
^ght  chaldrons  and  four  ,bi|9he|s  of  cp^ls*^  lufumuch 
a^  the  quantity  is  laid  under  a  sciUcet,  ^he  plaintiff  wa& 
not  bound  to  prpve.  the.  prepi^  quantity  l^d^^  |bnt  as^ 
suming  the  duty, to  \^  claimed  in  respect  of  that  precise 
quantity,  still  the  plaintiff  would  be  ep titled  to  judg- 
ment for  the  duty  in  respect  of  the  sixty-eight  ch|ddix>n8^^ 
and  might  enter  a  remittitur  as  to  the  residue.  For 
these  reasons  I  am  of  opinioq^  that  the  rple  for  arresting 
thejudgmeot  must  he  discharged* 

.     /  ,  HOLBOT0 


Hi 


HoLROYD  J.     I  also  tliink  that  there  is  no  ground  foi^       18^4. 
arresting  the  judgment  in  this  case.     If  the  order  were        ^J[~| 
retrospective,'  I  should  have  great  dfficulty  in  saying       «^g«&iif 
that  it  is  therefore  void  in  toto;  but  I  think  it  is  not 
retrospective.    It  is  true,  that  the  order  speaks  of  a  day  ^ 
past  With  reference  to  the  calculation  df  time  during 
•which  it  is  to  contuiue  in  force,  but  the  duly  is  to  be 
paid  in  future.     In  effect  it  is,  that  the  duty  is  to  be 
paid  in  future  for  a  year^  to  be  calculated  from  the  1st  of 
May.    It  is  not  necessary  to  decide  in  tins  case,  whether 
any  duty  would  attach  upon  a  fraction  of  a  chaldron* 
Worded  as  this  order  is,  I  incline  to  think  it  would  not  j 
but  I  think  it  clearly  would  attach  if  a  quantity  amount* 
ing  to  a  chaldron  were  brought  in  at  different  times,  be«' 
ckuse  the  duty  is  payable  for  every  chaldron  brought 
or  delivered  within  the  limits  of  the  town.    There  is 
nothfaig  in  the  act  to  shew,  that  the  legislature  intended 
that  the  duty  should  not  attach  upon  a  chaldron  of  coals, 
brougnt  in  in  small  quantities,  at  different  times ;  and  in' 
ordet  U>  give  fbll  effect  to  the  act  of  parliament  I  think 
we  are  boiind  to  hold,  that  the  duty  is  payable  In  re- 
spect of  every  chaldron  of  coals  brought  into  the  town, 
though  in  parcels  containing  a  less  quantity  than  a 
cbatdron,  for  otherwise  the  object  of  the  act  might  be 
defeated.     As  to '  the  objection  that  the  duty  is  claimed 
in  respect  of  sixty-eight  chaldrons  and  four  bushels,  I 
think  tliat  does  not  ihvslidate  the  count,-  bec&use  as  to 
so  much  as  is  claioied  in  respect  of  the  font  bushels,  the 
plaintiff  may  enter  a  remittitur,  and  have  judgment  foi^' 
the  residue, '  •••'•.'.      *-....  .^  .,., ..  .  .  , 


.) 


LiTTLEDALE  X  1  am  of  the  siame  opmion.  if  the' 
order  wej^  retrospective  it  would  only  be  bad  m'parl,  but 
""''''  3NS  Ithink 
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I  think  U  is  not  retrospective*  Hie  efiecc  of  i£  u.  that 
the  ,duty  is  to  be  coUected  for  one  year,  to  be  calciilAtea 
from  the  first  of  May.  If  the  sum  claimed  m  this'  case 
became  dae  to  the  plainti£^  under  a  contract  to  pay  an 
^entire  sum  for  every  chaldron  of  coats,  it  could  not  be 
apportioned,  because^  in  such  a  case,  the  parties  them- 
selves make  the  performance  of  the  whole  contract  a 
condition  precedent  to  any  thing  becoming  due^  and 
the  intention  of  the  parties  could  only  be  collected  from 
th^  words  of  the  contract  itself;  but  the  intention  c^ 
the  legislature^  in  such  an  act  as  the  present,  is  to  be 
collected,  not  merely  from  the  words  of  the  clause  im- 
posing the  duty,  but  from  the  other  parts  of  the  act^ 
and  the  whole  is  to  be  construed  with  reference  to  the 
pbject  which  the  legislature  had  in  view*  Now,  here 
the  pbj^t  was  tq  raise  a  sum  of  money  tp  defray 
the  ei^pense^  which  would  necessarily  be  incurred  in 
securing  the  inhabitants  of  Brighton  against  the  en- 
croachments of  the  sea,  and  we  ought  to  construe  tlie 
act  so  as  to  advance  that  object  If  we  held  that  a 
duty  was  not  payable  in  respect  of  ooals  brought  or  de- 
livered within  the  limits  of  the  town,  in  separate  parcels, 
containing  a  less  quantity  than  a  chaldron,  it  is  possible 
that  no  duty  whatever  might  be  payable^  and  all  the 
objects  of  the  act  defeated.  I  think,  therefore,  that  iu 
construing  the  words  of  the  enacting  clause^  with  refer* 
ence  to  the  object  of  the  legislature,  we  ought  to  hold 
that  a  duty  is  payable  in  respect  of  every  chaldron  of 
coals  brought  into  the  town,  even  if  they  be  brought 
in  distinct  parcels  containing  a  less  quantity  than  a 
chaldron.  The  same  rule  of  construction  ought  to  be 
applied  to  this  act  as  to  other  acts  pi:oviding  iot  the 
general  revenue  of  the  kingdom,  which  are  fcnr  the  pub- 
lic 
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lie  boiefit    The  59  G.  S.  c.  52.  5.  12.  imposes  a  certain       1894» 
duty  upon  every  hundred  pounds  weight  of  cotton-        ^^nll 
wool.     It  might  as  well  be  contended,  tnat  no  duty       ogamu 
would  be  payable  in  respect  of  any  quantity  of  cotton- 
wool exceeding  one  hundred  pounds  weight,  provided 
it  were  imported  in  different  ships,  and  each  ship  con-  * 
tained  less  than  one  hundred  pounds'  weight.     Now,  as 
the  object  of  that  act  was  to  raise  a  revenue  fbr  the 
public  benefit,  by  the  imposition  of  a  duty  upon  cotton- 
wool, I  cannot  entertain  a  doubt  that  a  duty  would  bd 
payable  in  respect  of  cotton-wool^  imported  in  less 
quantities  than  one  hundred  pounds'  weight ;  and  ap« 
plying  the  same  rule  of  construction  to  this  act,  I  think 
that  as  the  object  of  the  l^islature  was  to  raise  a  sum  of 
money  to  defray  expences  incurred  for  public  purples 
thi^t  the  duty  is  payable  under  this  act  for  every  chal* 
dron  of  coals  brought  within  the  limits  of  the  town, 
whether  it  be  brought  in  distmct  parcels  contmning 
a  less  quantity  than  a  chaldron  or  not* 

Rule  dlschaiged. 
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9^.  !q;^E8.iir>fi4ST£R  3^1^..  -  v.- 

1884.- 

O'Brien  against  Saxon. 

fo^u^y  DECLAEATION  ibt  malidoiwty,  aadwitlioatai^ 
ning  oat  •  reasonable  or  probable  cause,  saing  oat  a  ooiqbu»> 

CODSHuHBOD  Ok 

iMunkniptcy  sioD  of  bankruptcy  against  the  plaintiff    Plea,  that  be- 

pkimifi;  the  fore  the  suiog  oat  of  the  commiasion)  to  wi^  oi^  &c^ 

plflttded  that  the  ^  &c*9  ^^  plaintiff  being  a  dealer  and  chapman,  and 

ttt^,^^  sedcii^  his  tradei  of  living  by  baying  and  leUiiig;,  sad 

to%  d^!d^  beiag  indebted  to  the  defendant  in  the  son  of  lOOL  and 

rf*  m^hT"*  ^P^aJ'^j  became  ^and  waft  a  bankn^t,  trithin  the ateaft- 

came  bankrap^  ing  of  the  ge¥eral  statutes  thai  and  still  in  foree  cKm- 

wberefbte  de* 

fendant  fued  cemiog  bankrupts^  or  4K>nie  or  one  of  them,  wherefiire 
^sdon.  Be.  the  defendant  sued  out  the  oommission  of  bankrupt  in 
^^^^pro.  the  declaration  mentioned.  RepUcation^  that  the  d&^ 
^^g,^^'  fendanl^  of  his  own  wron^  and  without  the  causes  by 
^^^ff^  him  in  hi;»  plea  alleged^  committed  the  aoid  gtriewDoei 
the  npUcaticm    {q  the  4eclarati<Hi  mentioned.    To  this  tnltcatian  the 

had  attempted  ^^ 

toputiniffoe    defendant  demurred^  and  assigned  for  cause,  that  the 

three  distiDct 

ikcta,  the  act  of  plaintiff  bad  attempted  to  put  in  issue  three  distinct 
trading  and'  the  allegations,  contained  in  the  defendant's  plea,  viz.  the 
dk^'d^T^  plaintiff's  trading,  his  bankruptcy,  and  the  petitioning 
^'th!!^facta  creditor's  debU 

connected  toge- 
ther oonstitQted 

bat  one  entire       J&nm>«v  lu  sttpportof  due  demurrer,  cited  CodurtU 

propontion,  ^ 

and  Ui^  the  y^  Armstrctag  (a)/  that  was  trespass  tat  taking  a  geiding^ 
thereforagood.  and  tb^  defendant  pleaded,  that  the  locos  in  quo  wiis 

^..t  100  acres. 
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100  acres,  and  that  J.  &  was  seised  thereof  in  fee»  and       1824. 
that  the  defendant  as  his  servant,  and  by  his  express        — -— 

0*Busx 

orders,  took  the  gelding  damage  feasant.  The  plaintiff  ogahut 
replied,  de  injuria  sua  propria  absque  tali  causa ;  and  it 
was  held,  that  the  replication  was  bad,  because  it  put 
in  issue  three  or  four  things.  In  this  case  the  re* 
plication  puts  in  issue  the  trading,  the  act  of  bank- 
riqptoy,  and  the  pettttoning  crediCor's  debt,  and  thene-^ 
fore  is  bad. 

Campbell^  eontra,  was  stopped  by  the  Court. 

Per  Curiam.  Those  three  facts  connected  together 
constitute  but  one  entire  proposition,  and  therefore  the 
repUcadon  is  good.  In  Crog(U^%  case^  8  Cb.  132.,  it  is 
laid  down,  that  the  general  replication,  de  injuria  sua 
propria,  is  proper,  when  the  d^ndant's  plea  consists  of 
matter  of  ^iccilse,  and  of  no  matter  of  interest  what* 
ever.  Here  the  plea  consists  of  matter  of  excuse 
only.  In  Robinson  v.  BayU^{a)^  the  defendant  in 
trespass  pleaded  a  right  of  common  iot  his  cattle,  le- 
vant and  oouehant.  The  plaintiff  replied,  that  they 
were  not  his  own  commonable  cattle  levant  and  couch- 
ant.  The  defendant  demurred  specially,  because  the 
replication  was  mnltifiirious ;  but  the  Court  held  the 
replication  good,  the  rule  being,  not  that  issue  must  be 
joined  on  a  single  fact,  but  on  a  single  point,  and  tllat 
it  was  not  necessary  that  this  single  point  should  consist 
only  of  a  single  &ct;  and  Lord  Mansfield  says,  ^  Here 
the  point  is,  the  cattle  being  entitled  to  common :  thb 
is  the  single  point  of  the  defence ;  but  in  fact  tbey  must 

{a)  ].9lir.ai«« 

be 
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a^iiBist^ 


lM4i  btf  b0th  hb  imn  eattle,  Md  alio  levant  and  cdOcbadt^ 
Uribibb  iflUre  tWd  diflfetent  csiendal  circumstailces  of  tbdr 
beiDg  eiidtled  to  ccttnmoi]5  and  both  of  them  abtolatdy 
xeqmke.'*  So  in  this  case  the  point  is,  whether  the 
plaintiff  daly  became  bankrnpt ;  and  in  order  to  establish 
thai,  there  niust  be  a  tradings  an  act  of  bankruptcy,  and 
a  good  petitioning  creditor's  debt;  and  these  three  di:-* 
eumstaaces  are  tesenti&l  to  constitate  hun  a  bankrupt. 
The  judgment,  therefore,  must  be  ibr  the  plaintiff. 

Judgment  for  the  plaintiff* 

See  Stq^en  on  Pleadmgt  274. 

Williams  against  Morland. 

Wben^iiicM  T^ECLARATION  stated,  that  the  plaintiff,  before 
leged  in  bis  the  committing  of  the  grievances  thereinafter  men* 

be  wu  pofr-  tioned,  was  lawfully  possessed  of  a  messuage  or  dwel- 
■ttgeand  "**"  h'ng-house,  lands,  and  premises,  with  the  appurtenances, 
P^^UJ^J^^  and  by  reason  thereof  of  right  ought  to  have  had  and 
^entitled  to  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the 
ttfemof  wmtor  benefit  and  advantage  of  the  water  of  a  stream,  called 

nmnng 

tfanmgb  the       the  Lee  river,  and  which,  during  all  that  time  df  right 
nippijiii|tbe     ought  to  have  run  and  flowed,  and  until  the  committing 
r«ndUuit  of  the  grievances  thereinailer  mentioned,  of  right  had 


erected  m  oatain  dam  higher  up  the  stream,  and  thereby  prevented  the  water  from  running 
in  ita  usual  eoune,  Id  Its  tUlul  tilm  aild  tmooilh  faBannflr,  atid  thcttby  tbMintfcr  Tan  iii« 
difibrent  channel,  and  .with  greater  violence,  and  injured  the  banks  and  premises  of  the 
plaintiff;  and  on  issue  joIm3  ^n  « ]^lea  of  ktot  gnilt^  the  Jtuy  fi>iiad  tbsit  tbe^  plaintiff's 
banka  and  prem^Ms  were  not  injured  by  the  dam  erected  by  the  defendant;  bat  add^ 
that  defendant  had  no  right  to  stop  the  water  ia  the  sumtter*time )  the  ^ttdge  oidered  &e 
verdict  to  be  entered  fcff  the  djefjeniiant  t  |ldd,  that  the  verdKt  waa  rigbt^  for  flowing 
water  is  puUid  juris,  and  an  individual  can  only  acquire  a  right  to  it  by  appropriatftag  «o 
much  of  it  aa  be- requires  St^  a  benefidal  purpose,  and  there^re^  the  plaintiff  opuld  not  re- 
cover damages  for  the  mere  erection  of  a  dun,  but  was  bound  to  allege  and  pftjive  fiiat  hm 

nia 
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rtm  and  flowed,  and  still  of  Hgbt  ought  to  run  and  fbw^  18S4* 
unto  and  past  [iiit  laHda  and  premim  of  the  j^aiat^ 
tor  supplying  the  satne  with  water ;  yet  th«  defendant^ 
well  know^g  the  preoiiMfl,  bpt  emtriving,  &&,  hereto* 
fbr^  and  whilst  the  [damtiff  woe  possessed  of  the  t&DB¥ 
nientSy  iHth  tlie  appurtehawses^  to  wit^  oni  9uut  at,  loc^ 
wrongfblly  and  in^iioasly  etieeted  and  xnade  a  osrtain 
pentHSloelc^  dam,  or  floodgate^  in  Mid  aetoss  die  ssild 
stream,  higher  in  tfie  said  stttam  than  the  teneilMntB  of 
the  plainti^  and  wrongAdly  and  injuriously  widened  and 
enlarged  a  certain  other  pentHStock,  dam,  or  floodgate^ 
then  being  in  and  across  the  said  stream^  higher  in  the 
said  stream  than  the  lands  and  pranises  of  the  plaintiff^ 
and  kept  and  continued  the  said  first^mentioned  pent- 
stock,  dam,  or  floodgate  so  greeted  and  nmd^  and  the 
said  other  pent-stock,  dam,  or  floodgate  so  widened,  eD« 
laiged  and  altered  nespectively,  in  ajud  acrass.tbe  said 
stream,  for  a  long  space  of  tim^  to  wit^  from  thence 
hitherto  apd  thereby  unlawfully  and  wroxigfully  pr^ 
vented  the  water  of  the  stream,  from  running  and  flow- 
ing along  its  usual  and  regular  course  and  in  its  usual 
calm,  moderate,  and  smooth  manner,  unto,  and  past  the 
lands  and  premises  of  the  plaintifi^,  as  the  same  other- 
wise would  have  done^  and  thereby  the  water  of  the 
strewx  ran  and  flowed  in  a  diff^^ent  direction  or  cbanneli 
and  with  m^cb.  greater  force  and  increased  violence  and 
impetuosity,  unto  and  agauxst  the  banks  and  premises  of 
the  plaintiff,  aild  undermined^  washed  aw«y^  damagedi 
and  destfog^  the  bioiksof  the  lands  of  ibe  plaintiff  S^u 
The  §9€ood  count  stated^  that  the  defi»idaut  .wrongfuQy. 
and  injuriously  stopp^  hindered,  epd  prevented  the 
water  of  the  stream  ifrom  running  or  flowing  tmto  and 
past  the  tenements  of  the  plaintrff,  along  its  nsttfll  or'je^^ 

gular 
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Ki4i»  gular  course,  and  in  iu  usual  calm  andt  smootH  maimer^ 
~"*~~ .  as  the  same  otherwise  would  have  doneL  and  also  wrbnir- 
against  -  fiiUy  and  injuriously  caused  the  water  of  the  stream  to 
run  and  flow  in  another  direction  with  much  greater 
force,  violence^  and  impetucsitj,  than  it  of  right  ought 
to  have  and  would  have  dbne,  in  and  against  the  lands 
and  premises  of  the  plaintiff,  and  thiereby  the  banks'and 
other  parts  of  the  lands  and  premises,  &c  were  damaged 
(as  in  the  last  count).  Plea,  not  guilty.  At  the  trial 
before  Graham  B.  at  the  last  Summer  aftizes  for  the 
county  otKentf  the  jury  found  that  no  damage  had  been 
done  to  the  plaintiff's  banks  or  lands  either  by  the  pent* 
stock  set  up,  or  that  which  was  enlarged,  but  that  their 
bad  condition  was  owing  to  the  plaintiff's  neglect  to  repair 
them ;  and  they  added,  that  they  thought  the  defend- 
ant should  not  stop  the  water  in  the  summer-time.  It 
was  then  insisted,  that  the  plaintiff  was  entitled,  uppn 
this  finding,  to  a  verdict,  because  the  defendant  had 
stopped  the  water  from  coming  to  the  plaintiff's  pre- 
mises in  the  summer-time.  But  the  learned  Judge 
was  of  opinion,  that  inasmuch  as  the  plaintlfi^  in  his 
declaration,  did  not  complain  that  he  was  deprived 
of  a  supply  of  water,  but  that  the  natural  course  of  the 
stream  was  altered,  and  that  the  water  was  caused  to 
flow  with  greater  impetuosity  against  his  lands^  whereby 
his  banks  were  injured ;  and  as  the  jury  iiad  found  that 
the  banks  were  not  injured  from  such  flowing  of  the 
water,  the  defendant  was  entitled  to  a!  verdict  liberty, . 
however,  was  reserved  to  the  plsunWff'to  move  to  ent^r 
a  verdict,  with'  nominal  damages.  '  A  rule  nisi  having 

been  obtained  for  that  purpose  in  laist  idkhdemas  term, 

i.   . .         .     .       . .     /'...;  I        .r'  ; :  «!  '.'i.  -• '  > 
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Manyat  and  BpUand  were  to  hftve  ihewn  canse,,  but 
the  Court  called  upon 

CA/%,  in  supjpprt  of  the  nde.  Tliie  jury  h^ve  found, 
that  the  defendant  ought  not  to  stop  the  water  from 
coining  in  summer  to  the  plaintiff's  premises.  The. 
stoppage  of  that  water  of  itself  is  an  injury^  although  no 
actual  pecuniary  damage  ensue.  In  trespass  to  land 
it  18  not  necessary  to  prove  any  actual  damage;  and  if 
special  damage  be  alleged,  it  need  not  be  proved.^  Hcr^ 
the  second  count  stated,  as  the  ground  of  cpniplaint, 
that  the  defendant  wrongfiiUy  prevented  the  water  from 
coming  to  the  plaintiflP's  premises ;  that  ofitself  consti- 
tuted an  injury,  and  then  it  was  unnecessary  to  prove  the 
special  damage  alleged;  apd. therefore  the  plaintiff  is 
entitled  to  the  verdict.  / 

[  Batley  J.  I  think  that  this  rule  ought  to  be  di»- 
eharjged^.  My  Judgment  in  this  case  is  founded  on  the 
natiirp  of  flowing  water,  and  the  manner  in  which  an 
exclusive  right  to  it.is  obtained.  Flowing  water  is  ori- 
ginally publici  juris.  So  soon  as  it  is  appropriated  by 
an  individual,  his  right  is  co-extensive  with  the  bene- 
ficia^  use  to  which  he  appropriates  it*  Subject  to  that 
right  all  the  rest  of  the  water  remains  publif;i  juri% 
The  party  who  obtains  a  right  to  the  exclusive  enjoy- 
ment of  the  water  does  so  .in  derogadoh  of  the  primitive 
right  pf  the  public.  Now  if  this  be  the  true  character 
of  the  right  to  watpr,  a  party  complaining  of  the  breach, 
of  such  a  right  oiight  to  shew  that  he  is  prevented  from 
having  water  wHich.  h^  has  acquired  a  rjeht  to^  use  for 
some  beneficial  purpose.  Here  the  declaration  states  a 
light  ta  the  use  of  this  water  at  all  times;  but  still,if 
'      "'  the 


M9^^ 


^>^ 


r^^^     for  hk  purpcNie^  the  d^endaiit  W9uI4  W^NMCMiII^ 
^«aiii^      of  00  wroDg^  by  preventing  additioiial  wfttet  fioiSk^Mi* 

di^diintpir^Wt^  birajfrom  baTiag  tb^qymtitjrvbidi 
b«4f9i:fxiedy  flawed  to  b|fi  pggpig^  bit(  tbftt  itb^  dfifiw^ 
9P|;  prevented  th^  w^ter  of  tbe  atr^W^  fi^om  flQiWg  Jdm0 
ito  pfOAl  G^urae^  in  its  Q8iial»  cabo^  modfiibiti^piidimQtrtli 
IQ^mer  nntp  tb^  riaintiff 'a  biod%  and  tbul  Ui  bafibt 
were  iigurfd  by  tbe  inipetaouB  maniier  an  wbicb  it  hm 
^iised  tp  flovy  by  tbe  act  of  the  dsfan^anL  lilov  tbe 
jmy  bave  &«nd^  Ibat  tbe  banks,  &a  weie  not  ifyiwaA 
by  tbe  winner  ip  wbicb  tbe  water  flowed}  and  tM* 
Wing  40^  it  eppem  tbat  the  pbintiff  baa  not  tiiataiptd 
the  ii^uiy  compbuned  of  in  die  dedaratioDy  and  thaiin 
fore  tbe  verdict  is  properly  entered  ibr  the  defendant 

,  lIOIJioTpJ,  ItbinkU)»ve|fdi«twaspixi|iedytaterad 
&r  tb^. defendant  in  Ibjaicaea.  Rnaniog  water  is  npt  bi 
itff  pature  private  pF(»perty.  At  least  it  is  private  pr»i 
pertgr  no  longer  than  it  reinains  on  tbe  eosl  of  tbe  peiBoa 
claiming  it,  Pefi:>re  it  came  tbere»  it  dearly  was  nol 
bjis  property.  It  nuiy^  perhaps*  bepome^  9i«%  tbe  peat* 
perty  of  apotber  befin^  it  eomes  upon  his  prendses^  fay 
r^A^n  of  bm  baviiig  appropriated  to  bim^f  tbe  nas  of 
th^  w«ter  accestopaed  to  flpw  tbroiigb  bis  lands  b^be^ 
wy  other  person  bad  acqubreda  prior  ag^  to  it.  Thoa 
ifi  ^0%  V.  fSbano  (^  the  defendants  m  ithose  mder 
whom  they  claimed  h^  appropriated  to  tbomadvea  • 
quantity  of  the  flowing  wtater  of  the  river  Jfiwa^sngr 

cient 
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tfmt  for  die  purpo8«i  of  woikiiig  tlw  nAM  Tb0  IWttl 
pkintiff  afterwards  erected  premisea  lower  dpvn  tb^  Jr*^|^T 
stream,  and  appropriated  to  faimsdf  the  snrplin  water 
for  the  fise  of  bii  worics.  four  j^ars  after  the  pUimiff 
bad  erected  bis  works,  the  def«ad#nlf  widened  tbeh 
flaice,  80  tbut  nearly  doable  fhe  qiiaotit|r  of  water  waa 
4rawn  froii^  the  streanif  and  0ie  plaintiff's  irorks  tver^ 
thereby  materially  impeded^  It  was  held  in  thai  ^aae^ 
that  altbougb  the  defendants  might  originally  have  ap^* 
proprtated  the  whole  water  to  th^mselv^  yet  diey  coiild 
not  do  so  after  the  plaintiff  had  appn^riated  the  residue 
of  the  iisappropriated  water  to  himself.  Jf  the  plaintiff 
tlieve6>r^  in  Ihb  oase^  had  shewn  in  his  declaration  ^ 
right  to  the  nnapprofMriated  water  of  the  atream,  an4 
bad  alltged  as  the  ground  of  his  oomplaint  tl^  be  ba4 
been  deprived  of  the  use  of  that  surpbw  water,  be  might 
th^n  bltve  been  entitled  to  a  verdict.  But  the  f^etrnt 
declaration  is  framed  to  m^t  a  diffi^renl;  jpase  from  th4 
now  relied  upon.  The  gravamen  of  tbe  /qpinpUint  is 
not  that  the  water  was  prevented  by  the  act  f)f  the  derr 
fisn4ant  fiom  coming  down  tp  th^  i^aintiff  ^s  premise^ 
and  tba^  be  was  injured  by  the  want  of  witter^  but  that 
it,  in  iact^  flowed  in  a  more  impetuous  manner,  and 
thereby  damaged  the  plaintiff's  banks;  but  the  jury  bai># 
found  that  np  damage  haa  been  done  to  the  plaintiff '4 
bank^  by  the  manner  in  whieh  the  water  was  oausod  to 
flow  by  the  act  of  the  defendant.  The  juiy  ha^  there* 
fore^  found  against  the  plaintiff  in  respect  of  tbe  r^t  of 
action  which  he  daims.  Tbe  mere  obstruction  of  the 
water  which  had  been  used  to  flow  through  Us  lands 
does  not  of  itself  ff,ve  any  right  of  action.  In  ordsr  tq 
entitle  himself  to  re9over^  he  should  shew  tbe  loss  of 

sanM» 
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18M»      iome  benefit  or  (lie  deteriontion  of  the  yalae  of  the 


agaifut 


Lmu»AXJ&  J.  I  think  that  the  phintiff  Is  not  en^ 
tttbd  to  have  the  Terdiet  entered  for  him  in  this  case. 
The  fint  coont  does  not  allege  that  the  plaintiff  was  de« 
prived  of  any  benefit  to  whidi  he  was  entitled,  but  that 
his  bttiics  were  injured  by  reason  of  the  water  having 
been  caused  to  flow  in  an  impetnons  manner.  The  jury 
have  found  that  his  banks  were  not  thereby  injured,  and 
therefore  the  proof  has  not  supported  that  count.  The 
second  count  does  not  allege  that  the  plaintiff  was  deprived 
of  the  use  of  the  water,  but  that  the  defendant  wrongfully 
prevented  the  water  from  flowing  past  the  lands  of  the 
pbintiff  along  its  usual  course, in  its  usual  calmandsmooth 
nuumer,  as  the  Same  ought  to  have  done,  and  that  his  lands 
were  thereby  injured.  It  is  true,  that  in  trespass  for  a 
wrongfolentry  into  the  land  of  another,  a  damage  is  pre^ 
sumed  to  have  been  sustained,  though  no  pecuniary  da* 
mage  be  actually  proved.  So  in  the  case  of  an  action  for 
the  obstruction  of  a  right  of  common,  or  a  right  of  way, 
any  obstruction  of  that  right,  is  a  sufficient  cause  of  action. 
The  dmng  of  any  act  calculated  to  Injure  that  right  is  a 
sufllcient  ground  of  action,  but,  generally  speaking,  there 
must  be  a  temporal  loss  or  damage  accruing  from  the 
wrongfol  act  of  another,  in  order  to  entitle  a  party  to 
maintain  an  action  on  the  case.  Now,  assuming  that  the 
stopping  of  the  water  was  a  wrongful  act  of  the  defendant, 
has  the  plaintiff  thereby  sustained  any  temporal  loss  or 
damage.  He  alleges  that  he  has  sustained  a  damage^ 
by  his  banks  ha^ng  been  injured  in  consequaice  of  the 
water  flowing  in  a  more  impetuous  manner.  He  doea 
not  allege  that  he  has  sustained  aaty  damage  by  the 
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actual  loss  of  the  water.    The  jary  have  found  that  he        1824« 
has  not  sustained  the  damage  alleged ;  and,  therefore,      -^^^^^^ 
they  have  negatived  the  irround  of  action  stated  in  his        ogowwt 
declaration.    Water  is  of  that  peculiar  nature^  that  it  is 
not  suffidoit  to  allege  in  a  declaration,  that  the  defend- 
ant prevented  the  water  from  flowing  to  the  p1ainti£F's 
premises.     The  plaintiff  must  state  an  actual  damage 
accruing  firom  the  want  of  the  water.    The  mere  right  to 
use  the  water  does  not  give  a  party  such  a  property  in 
the  new  water  constantly  coming,  as  to  make  the  di- 
version or  obstruction  of  the  water,  per  se,  give  him  any 
right  of  action.    All  the  king's  subjects  have  a  right  to 
the  use  of  flowing  water,  provided  that,  in  using  it,  they 
do  no  injury  to  the  rights  already  vested  in  another  by 
the  appropriation  of  the  water. 

Rule  discharged. 
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1824.       ^u  •.  ^-^^   ^^"ft^s: 


KiCHABDi;  against  P£AK£. 

TVesptiB  for  ''PRESPASS  for  breaking  and  entering  two  closes  of 
entering  the  .  .the  plaintif]^  situate  in  the  parish  of  FrcTilishoe,  in 

5»Slpr«criS^'  Ae  county  o(  Devon^  and  destroying  hedges  and  fences* 
amon^^imd  ^^^  ^^^^  "^^  guilty ;  Secondly,  that  one  K Fosse  was 
^common  $^  and  still  is  seised  in  her  demesne  as  of  fee  of  a  messuage, 
pisturo  OB  a      niuj  divers,  to  wit,  ten  acres  of  land  with  the  appur- 

aownoroom*  •  f 

Rion,  whereof    teoances,  situate  in  the  parish  o{  Freniishoe^    The  plea 

the  dote,  &c.      j|  "      ,  ... 

before  the         then  claimed  by  prescription,  a  right  of  common  of 

wrongfti]  separ*  •       *,    *,  *  i  •  n    i 

aUon  thereof,  pasture  by  E.  FossCj  for  and  m  respect  of  the  messuage 

j^^^^^e  and  land  throughout  a  certain  down  or  common,  called 

a^Ae'dow  ^1*^0^06  Common^  whereof  the  said  closes  in  which,  Sec* 

iJaTwron^U  ^^^  ^^  wrongful  separation  and  inclosure  thereoli 

encUwedand  thereinafter  mentioned,  were  parcel  for  all  the  oom- 

eeparated  from 

the  rest  of  the    monable  cattle,   levant  and  couchant,   &c.      It  then 

common.     Re- 

plication,  that    stated  a  demise  of  the  messuage  and  land  with  the  ap- 

the  dose  in  the 

dedaradon        purtenances,  to  the  defendant  for  a  term  not  expired, 

whidit  &c.'wii8  bis  entry,  and  then  justified  the  trespasses,  because  the 

^^^ya^    said  closes  in  which,  &c,  at  the  said  several  times  when,  - 

foMtor**^  &c,  were  wrongfully  enclosed,  separated,  and  divided 

and  more  been 

separated,  and  divided,  and  endosed  from  the  common,  and  occupied  and  enjoyed  during 
all  that  time  in  severaltj  and  adversely  to  the  person  holding  the  messuage  and  land,  in 
respect  of  which  the  right  ef  common  was  claimed.  Rejoinikr,  that  the  dose  in  which,  &c. 
bad  not  been  occupied  or  enjoyed  for  thirty  years  or  upwards  in  scrcralty  or  adTendy,  as 
allegied  in  the  replication,  llie  jury  found  that  part  of  the  garden  had  been  endosed 
within  the  thirty  years,  and  that  the  alleged  trespass  was  committed  in  that  part  of  the 
puden  only:  Meld,  that  upon  tliis  finding,  the  defendant  was  entitled  to  the  ▼erdict, 
whether  the  words  of  the  issue,  **  the  close  in  which,  &c.,*'  constituted  an  entire  or  m 
divisible  allegation.  If  it  was  an  entire  allegation,  it  comprehended  the  whole  of  the 
endosure  to  which  tlie  name  of  Burgey  Cleave  Garden  attached,  and  in  that  case  the  plaintiff 
was  bound  to  prove  that  the  whole  of  the  garden  had  been  enclosed  upwards  of  thirty  years  ; 
or  if  it  was  a  divisible  allegation,  it  was  confined  in  its  meaning  to  that  spot  in  which  the 
trespasa  had  been  committed,  and  the  jury  haring  found  that  that  spot  liad  not  been  endosed 
(hirty  y9tn,  it  wai  immaterial  whether  the  rest  had  been  so  or  not. 

.  from 
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from  the  residue  of  the  said  down  or  Gommoi^  with  the       1884i 
hedges  and  fences  in  the  deckration  mentioned,  so  that      ^ 
defendant  could  not  have  his  common  of  pasture.     Re-        agtuna 
plication  joined  issue  upon  the  plea  of  not  guilty,  and 
then  as  to  the  trespasses  committed  in  one  of  the  doseit 
in  the  dedaration  mentioned^  nolle  prosequi.    And  as 
to  the  trespasses  committed  in  the  other  dose^  that  the 
said  last  mentioned  dose  in  the  declaration  mendoned^ 
in  ivhick^  Sfc.  at  the  said  several  times  when,  &c.  was  and 
is  a  certain  dose  known  by  the  name  of  Burgey  Ckccoe 
Garden;  and  that  the  same  close  in  which,  &c.  cOki- 
tinually  for  thirty  years  and  more^  had  been  separated, 
divided,  and  indosed  from  the  said  down  or  common 
called  Frentishoe  down,  and  occupied  and  enjoyed  during 
all  that  time,  in  severalty  and  adversdy  to  the  said 
E*  Fosse^  and  to  all  those  whose  estate  she  had  in  the 
messuage  and  land  with  the  appurtenances  in  that  plefi 
mentioned;  and  to  her,  and  their  tenants  and  fiirmers^ 
occupiers  of  the  said  messuage  and  land  mth  the  ap- 
purtenances, and  to  all  persons  claiming  under  them: 
and  without  the  exerdse  and  enjojrment  during  that . 
time  of  the  said  supposed  common  of  pasture  in  that 
plea  mentioned  by  the  said  E*  Fosse^  or  those  under 
vfhook  she  dai^s  title  to  the  said  messuage  and  land  with 
the  appurtenances,  her,  or  their  fiurmers  or  tenants,  or 
any  of  them,  for  or  relating  to  the  supposed  conunon  of 
pastmre.     And  this,  &c.     Rejoinder,  that  the  said  last 
mentioned  dose  in  which,  &c.  had  not  been,  and  was 
not,  occupied  or  enjoyed  during  the  time  in  the  said 
replication  mentioned,  in  severalty  or  adversdy  to  the 
said  JS.  Fosse,  and  to  all  those  whose  estate  she  had 
and  hath  in  the  said  messuage  and  land  with  the-  ap- 
purtenances in  diat  plea  mentioned;  and  to  her  and 
3  O  9  their 
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1 824.  their  tenants  and  &nner%  occupiers  <^the  said  itteMOi^ 
j^j^^^^     and  land  with  the  appurtenances;  and  to  all  persons 

S^^  claiming  by,  from,  or  under  her,  them,  or  any  of  them, 
without  the  exercise  or  enjoyment  during  that  time'of 
the  said  common  of  pasture  in  that  plea  mentioned  by 
the  said  E.  Fosse^  or  those  under  whom  she  claims 
title  to  the  said  messuage  and  land,  in  manner  and 
form,  &C.  At  the  trial  before  Burraugh  J.,  at  the  last 
Summer  assizes  for  the  county  of  Deoon^  it  appeared 
tiiat  Burgetf  Cleave  Oarden  contained  land,  part  of 
•which'  had  been  enclosed  and  held  in  sereraUy  ^apwards 
of  thirty  years.  But  whether  the  residue  had  been  in- 
dosed  so  long,  there  was  a  contrariety  of  evidence.  The 
learned  Judge  was  of  opinion,  that  upon  the  pleadings 
the  defendant  was  entitled  to  a  verdict  if  the  trespass 
was  committed  only  in  a  part  of  the  garden  which 
had  not  been  inclosed  and  held  in  severalty  upwards  of 
thirty  years ;  and  he  left  it  to  the  jury  to  say,  whether 
any  part  of  the  garden  had  been  inclosed  within  that 
time,  and  whether  the  trespass  was  confined  to  that 
part.  The  jury  having  found,  that  part  of  the  garden 
had  been  inclosed  within  that  time^  and  that  the  tres- 
pass was  committed  in  that  part  of  the  garden  only, 
a  verdict  was  entered  for  the  defendant  A  rule  nisi  had 
been  obtained  for  entering  a  verdict  for  the  plaintiff. 

E.  Lawes  was  to  have  shewn  cause ;  but  the  Court 
called  upon 

C.  F.  WUliams  and  Manning  in  support  of  the  rule. 
The  plaintiff  made  out  the  issue,  by  shewing  that  some 
-part  of  Burgey  Cleaoe  Garden  had  been  enclosed^  and 
held  in  severalty  adversely  for  thirty  years.     Here 

the 
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ibe  aridence  wam  Aftt  tha-pMt  endoMdi  a&d>  Jield  k» 
severalty  upwards  of  thirty  years,  was  generally.laMWU 
by  the  name  of  Bw^iy  Cleaoe  Garden^  although  that 
name  attached  also  to  the  other  part  subieqBeptly  ei^ 
dosed.  The  plaintiig  therefore^  had  proved  the  iMiie 
m  terms,  that  Burgejf  Cleave  Garden  has  been  eaoloaed 
and  held  in  severalty  thirty  years.  It  is  tia^  that  ia 
Higwke  V*  Bacm{a)  it  was  held,  that  if  it  is  alkged 
that  a  dose  called  A*  has  been  separated  and  es^ 
dosed  from  a  waste  ftr  twenty  years,  to  support  lh» 
allegation  it  is  necessary  to  prove  thut  every  part  of  the 
dose  has  been  so  long  endosed*  That  case^  howwer^ 
was  eiqpressly  dedded  upon  the  ground,  that  ^  it  did 
not  difier  from  the  common  ease  ef  pleading  Ubemm 
tenementum,  whore,  if  the  defendant  proves  he  ;ha8'  a 
single  acre  in  the  Till,  the  issue  is  with  hiniy  whatever 
quantity  of  land  the  plaintiff  may  have  tfaere^  and  if  the 
plaintiff  bad  meant  to  dispute  the  particular  apoltf  he 
should  have  newly  assigned."  But  that  dedsioa  Jiaa 
since  been  completely  overtomed  by  the  dedsion  of 
this  court,  in  Cocker  v.  Cron^pUm  (b)^  in  whichr  it  was 
hdd  that  where,  in  trespass  quare  dausum  frcgit,.  the 
plaintiff  names  the  close  in  his  dedaration,  and  die 
defendant  pleads,  liberum  tenementum,  generally,  with- 
out giving  any  further  description  of  the  dqse,  the 
plaintiff  is  not  driven  to  a  new  assignment;  but  is  eop* 
titled  to  recover  upon  proving  a  tresspass  done  in  a 
close  in  his  possession,  bearing  the  name  ^ven  in  the 
declaration,  although  the  defendant  may  have  a  dose 
in  the  same  parish  known  by  the  same  naaie.  Th^ 
also  cited  Sievem  v.  Whistler  (c),  as  sbewiiy  that  wh^ 
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ISMw  a  pkdntiff  is  entMcid  to  part  of  a  dose  trespaMd  on^ 
he  may  declare  for  trespesses  in  the  dcM  generally^ 
and  the  plaiiidff  should  plead  libervm  tcnementiim,  if 
it  Is  meant  to  drive  him  to  confine  the  trespasses  to  that 
part  of  the  dose  which  is  his. 

Abbott  G.  J.  I  am  of  opinion  that  this  role  must 
be  discharged.  It  is  impossible  to  say  upon  the  en- 
dence,  and  the  finding  of  the  jury,  that  this  rule  ought  to 
be  made  absolute,  unless  from  the  pecuiiar  ftnrm  of  the 
issue,  the  plaintiff  be  entitled  to  a  verdict^  provided  any 
part  of  the  garden  were  enclosed  within  thirty  years* 
The  case  of  Coder  v.  Crompton  has  been  relied  upon 
by  the  plaintifl^  to  shew  that  he  is  entitled  upon  these 
pleadings  to  have  the  verdict  entered  for  him ;  that  was 
trespass  for  breaking  and  entering  the  plaintiff's  dose, 
called  the  Fold  Yardj  and  the  defendant  pleaded,  that 
the  close  in  which,  &c  was  his  soil  and  fireehold,  and 
upon  that  issue  was  joined.  The  questign  upon  tluit 
issue  was,  whether  the  close  described  in  the  declar- 
ation as  the  dose  of  the  plaintifl^  called  die  Fold  Tardj 
was  the  defendant's  freehold,  and  it  was  properly  held 
that  the  plaintiff  entitled  himself  to  recover,  by  proving 
a'trespass  done  in  a  close  in  his.  possession,  bearing  the 
name  of  the  Fold  Yard,  although  the  defendant  had  a 
dose  in  the  same  parish,  known  by  the  same  name. 
But  I  am  of  opinion,  that  upon  these  pleadings  the 
plaintiff  did  not  entitle  himself  to  a  verdict,  by  proving 
that  a  part  of  the  garden  called  Burgey  Cleave  Gardenj 
had  been  enclosed  and  held  in  severalty  adversely  tor 
thirty  years.  The  replication  alleges,  that  the  close  in 
which,  &c.  in  the  declaration  mentioned,  is  a  certain 
close  called  Burget/  Cleave  Garden,  and  that  for  thirty 

years 
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kk  Am  |Mt  rf  ^f^  Cfape  GbnfcNb  wliidi  hat  hB&k 

Tbgn  qiiHimi  1m  been  idbmitted'to  Ait  jar^^ 
^nd  Ihcj  Iwe  finmd^difll  tlw  tMpiM  imM  Mt  com^^ 
la  M|f  pwt  nf  Avgejf  Cbte  CkvAH^  wbiA  HhI' inai 

vDCIOMl  flNI  flOM  nl'  IBfCnK^  RNT  UanJ  jCtn  {   K  wV% 

^lMt«6tfi^  Kttdt  «MI  i»iNtioC  dundw  phoe  inirfadi 

lad  not  been  oocDpM  tad 
dM  liflWi  in  ibe  wplicirtkm- 
in  Mfmltf  or  idfoni^  sad  dail  ^'^''V  ^  ^^  ^ 


BaWR  iXi     it  flpp8iKi;fiOBI  VUB  9fm(B006^  fSBtlt 

Ckm^mim  bupAIiiI  f»dy  rf  hod  wfaJA  had  belt 
wrfiMd  npuwdiof  ihiitj  jfHB%  vnd  pntljoriaiid  wbich 
had  a0l  h&m  caddwd  io  loog.  The  name  of  B^arge^ 
Chlv  GortAii  MttiMlMd  ott  eadi  part  of  dM  endoN 
il ii  oeliadad ftt  ibepliidiiigi «e eofeMBed  itoett* 
ode  the  fMMMF  to  a  veiiHu^  by  profngnminie  tmpai 
mf^^ mt^^mJ^^mA •■> f i|thiir fiMi I  f if  Jhi  iWii  t ■Mjn    Theiorv 


lhirty]Pini»    ThMid»pofaill»bei 

flHeeQooi  Oi  M0»  oe  theee  pibobumr  ieiee« 

ask  pieed^i  ihel  he  hod  a  tr^ghl  oi  mmmi  ow  JH'Ofiik^ 

Om  JSMm  of  «Mli  «!•  <kiH  k  vUcmu:.  rata  dik 
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iMpMMawgpMidii:  tbe>iitlMcal9MMi>i5MfaiiMiii4«»- 

^fa^trm  iii]ybK^«Uti«^hui)aM#MB|iiitMi|>Wla  iMoto 
Jknown  by  the  name  d£<ftp^Q>bgg<fc<H»wifla^rilii? 
•aote  /dfOB^  in  which,  &c.  bod  for  thirty  years  and  took 
dtoeai  (QMkiiedtoDkitlHcfvaiaoaiAadd  odbapieijaff  A- 
lii«»l>iaia«fqm][^.  ^iOtaik  aiijf  qiatriMnS  «i^  ii|i^iBf 
,^wbiwti  df  fmfuSi.  •frhB^dbfifaidaig&anjbiimadbgifiB 

l^i*  taM  (tantittKl^QUdJaaibMdiMiaiM  w^iiriit  'mIi^ 
^i(]^inyai7«dtdMN|i^  thpiti^.tii^ti8ad»liiaiw  ^ 
.^MfatiMi  i^  ifa««dQt)Qb'>fadnn«U|ti4faa^)  J)ili^,aMtt 
.iiitffoot  i^lmfepiMf  iatelaq9^y»«h*9^  adtigjHt  irfi«ttiU 

•CfMQB.^.'tfaeide&admltio  ftin^piiab%cliipak<^Aii#^ 
dtSa>^€EMa&Mk%M»^  l|>^iii^itf  aU*  j^JiMdiu^Mrh 
<il^.:Hae^Kurafia;.-ai]mttitlHi^iiMri  «ihat''^dii||&Uii^i^db 

:flf:J9lttq|8^.£yni  i!biiidBi»:iiLiwUdi  lBii|aMl3Mia 

'^ICDMittH^  Jiwt*  btot'  «M"'^flt'i1i  Mini  njnniiiiiii^  dti4i^ 
-)afwdt,i%  'thir^^^ytiui^tMi  eimt^  ijMioidMrtrijiqoto 
.A  Ai^  i^.  %2tei%;iC)tb»-J<i^  liaai<MB4HtpeddBf^ 
•iiikiaMek  ibat  4<lD4^.icoiaii|ning  iHp»lkrM/Biiiiaiiini 
iSll^fyiCkiB'SarJeit^m^  ^tljbtt4hdolb■9lbgiari«s>«g■h 
jAitti^  iaB«nB(  ^e^j  «ody)Ant>^«bibIabist[l]iaA  bDt4v«n 
ibMiipfedtaiifLjgyoydLAilithK^iy^B^^'ytfavii^ 

iffMlw  <lb«  «(hfV  |Mfl^«^'. A«y#-  <<2i(qH9Gbqtai^Bad 
.|MCIiiJlMl«liiAi«9fefriiitjti#^-^BfaDBijaB  iM^ajMnryjAi 

.  1 18  this 


IN  T^w^Tiimi^'b»^owaa^  iv.  ^n^ 

ignrigd  ^  dolwiHv  ^  HBBdbbr .  |»4|yiMUf(«lNgrJir 
-A«t the tiwiwiii  ■liii  iiiiiiitiiiiiiiiVin'<M»  inf'trfMiWmifc) 

\iS^ariMii  itlBjr.t^  iantidenrf  oithiri  «»:  idirdltbier8Utijg«r- 
iHoD^inclQdifagttlb  idii^iiF  vPtfig^vjCg^  oir:i^ 

: dhri^le  ::ath^;atmil,  Jbaafiitod'  DaritbatopBTt  xci^  Atfg^ 

«ep]kalimr«oaia  bafaad^    Monv  tf^tfao  AU^tich'^- 
.pifi^F&lbatiWvdllob  i>rjiB^^ 

ifiHl2liDnt%:*)«y,  >dpbii  tkeKvidcMeklilihibffiJU^ 

/l>e^*  occupied  aodv^i^ejd  dob  tl|iity^yMur8^  ill  4idlr6ttttl^, 
i;  •^  O  5  as 
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tM4.     oJWirfktWiuuiiiii.    MwtmmmUmikm 

n  AfMMflti  in  tfait  iw  MMHt  Mi  MM 
bmd  far  dw  ^aAttdMI  M  Hm  ktm  9^ 

fbo^  pcrlMpi,  is  uiiif |Tn  ^iWuff  iii  wljlliil 

to  IkMe  die  iFCfffid  faMi  far  iki  m^  db  pki  if  mak 
ffttiym    'MMitf  AoiiC'viiiy  wQuiil  M  Qidiiii  mmMI(  Me 

WffBtmmn  fPDMB  iliCBliMiPiO  Jiillj^llHiKCO  illiiWwIliri* 

cord,  the  npedti  plea  biing  in  wiMig  to  dw  jiriM.  V 
die  Mine  fiteHb  totheiviiole  doM^  dleiiK»e  corMd 
finding  w<nttd  hove  been,  diet  pert  of  the  ckM  hid  not 
ben  endoiid  far  thirty  yein,  iod  diik:  the  treipia  hid 
been  oommhled  in  that  |»it,  Md  tfaM  Jndgnwit  woohl 
hOTB  beM  fifen  far  die  ddndant,  notwitherindfag  die 
verdirt  for  the  pUdndff  on  th^  general  fane.  Vpcn  d^ 
wholes  Id&ik  diet  dieverdietMi  pMpMjrfandfar 
the  defendint,  heMde  di^  tietputei  were  not  epni- 
mitted  on  thitpert  otAo'ge^CldveGardmwMtkk&i 
been  endoied  ind  enjoyed  hi  eereralty  fa*  diiity  Tmis. 


DcHCyOo  the  jomt  aad  ievend  Demuai<^TB<^u« 
Herbert,  Jamm  Southjern  and  Ami  hia  WMby 
nod  William  Duke,  agaimt  Jom  Ssunr. 

befte/'iD  J^yECTMENT,  fa-  memn^  and  praniM  m  die 
G.  for  i»fe,  and  parish  of  St.  LeoHoriTSf  SkortdHdif  in  die  einmtj  of 
tr^l!^^  MUOnes^    The  dedaration  contained  oonnt%  fini  en 


ualoalli 


•my  tlM  child  «mI  diOdnB  oT  £L  kwftilly  to  be  bQaottn^  Md  iNfe  iMiw  te 

orlcKvingmue,  aadtocb  diadorciiildvenibocdddialMAveakldMqgeM 
oBewnyor  wttboat  hnrfol  issue,  then  I  ghrc  and  den«  the  mdm  mMba  unto  iny  tee  *^ 
ny  dMiglM  ^.  &,  end  wy  sDMB^aw  IT.  J9m  ami  to  their  biin  Ibr  ever»  ^ 
inon»  and  net  ai  feint  toneeifc'*    After  teilaiar*e  denlh*  G.  eeierad  e  leeevery,  end 


uMuerried  end  without  Jtvo:  iidd,ibntlnlhnt 

contingent  nnanndeCy  md  wes  theNfore  defceled  Iqr  Ifae  denmoliM  ef  ihe 

bylhe 
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a  danifle  of  the  cattlrety  hj  ThamM  Herbefip  Jme$       I8M1 
Southern^  and  Jnn  hk  wife  (in  right  of  the  ttid  Ann)       *"~^ 
and  WUUam  Duke^  the  Ist  of  Janmrlf^  1881 ;  aeoondly^      Hibbuc 
on  the  demiie  of  an  iindivided  third  by  T^itonuw  Ae^^ 
tame  daj;  thirdly»  on  th^  demise  of  an  tuidivided  ibiid 
by  Jamn  Southern  and  Ann  bis  wife  (in  right  df  the  said 
i^&ni)  same  day;  foorthly^  on  the  denaise  of  an  undivided 
third,  by  WiUiam  Duke^  same  day*    Plel^  general  issue. 
At  the  trial  before  Abbott  C.  J.,  at  the  Middlesex  sittings 
after  last  Easter  tenn,>  ▼erdiet  warfinind  for  the  plain- 
til^  snlgect  to  the  ofwiion  of  the  Coart»  on  the  follow- 
ing case: 

Jliomas  Herbert  being  seised  in  fee  of  the  premises  in 
qnestiiHi,  made  his  will,  dttly  executed  and  attested,  so  as 
to  pass  real  estates,  containing  as  follows,  infer  alia. 
^  I  give  and  devise  nnto  my  said  sra,  George  Herbertj 
two  freehold  hooaes  in  Burdetfs'buildingSf  Hoston^  in 
the  parish  of  Si.  Leonard^ s%  Shorediteh^  aforesaid,  in  the 
occupation  of  WiUiam  Ames  and  Tabitha  Kenner^  also^  &c. 
(certain  other  premises  particularly  described  in  the  will,} 
to  hold  to  him,  my  said  son  George^  for  and  during  the 
term  of  his  natural  life ;  and  frcHU  and  after  his  decease, 
I  ^ve  and  devise  the  same  estates  unto  all  and  every  the 
child  and  children  of  my  said  son  George^  lawfully  to  be 
begotten,  and  their  heirs  for  ever,  to  hold  as  tenants  in 
common  and  not  as  joiat  tenants.  But  if  my  said  son 
George  should  die  without  issuer  or  leaving  issue,  and 
such  child  or  children  should  die  before  attaining  the 
age  of  twenty*one  years,  or  without  lawful  issue ;  then  I 
give  and  devise  the  seme  estates  unto  my  said  son  Tho* 
maSf  my  daughter  Ann  Southern^  and  my  son-in-law, 
WiUiam  Dukey  and  their  heirs  for  ever,  to  hold  as  te- 
nants in  common,  and  not  as  joint  tenants^"    After  the 

death 


-'~^^    ttf<tiie^«iidof(hiiiliAfiflMaM,wd'«fl^^ 

M^       In  January  181^  ^hi  B$iA'BiSf^if'nmkv 

married  without  having  had  issue^   leaving  the  said 
'MmmaiHMeri^  'Am  SM»ef%'^  flieh  aAd^^fll'^Ae'iAfe 
of ttbe  iaid  James  Satdhern^  and'  M/tfom  i)ttlif,  hiidk^fc^ 
the  «aid  will,  him  gnttivfcg,  ^»         '  ;'     '^   *^  ^>« 

*  C»ff/J^  fcr  the  plamtte    It  was'  roanMBitiy  ^«"in- 
teittiofei  6P  the  testator,  thatfais  son  George  fthould  ta^e 
an  estate  for  Hfe  only;  and  that  ff  he  had'^fidl'^ali^ 
cbildreii,  brntm'ethat  should  afrive  A  an  ag^  when  ^(h'^ 
wodld^bylaWWcapabfe  of  idbnv^ying  away  th^  estad^* 
it^'shotild  go '  to  the  lessors  of  thfe  plaintift '  *  r  wfll^' 
contended  Dti  the  other  side,  that  tlie  ultimate  r^aih^er^ 
4as  dontittgeilt,  'an  J  then^fore  defeated  by  the  destruction 
of  the  particular  estate.     But  that  is  not  so^  for  either 
the  estate  given  to  G.'s  cliildren  was  an  V^tate  ti^l,  jn 
wludb  case  the  akanat^  vouHadar  woiM  b»vimnd^^<if 
it  was  a  contingent  fee  determinable,  and  dSeHmitaTi'dki 
over  must  take  effect  as  an  executory  devise^  according 
to  Gtdliver  v*  Wickett  {a\  which  is  confirmed  by  the  ob- 
servations in  Feame  on  Executory  Devises,  (b)    In  either 
case,  the  destruction  of  the  life  estate  of  George  would 
not  destroy  the  remainder,  and  the  lessors  of  the  plain- 
tiff are  entitled  to  the  estate.    Here^  even  if  the  first 
contingency  happened,  viz.  that  George  died  leaving  a 
child,  yet  if  that  child  died  under  twenty-one  without 
issue,  the  devise  to  the  lessors  of  the  plaintiff  would  take 
effect;  it  could  not  therefore  be  a  contingent  remainder. 


(a)  1  WHi.  105  m  S96.,msak9^ 


»' 


Imt 


Bos  dc 


bttt  mwt  tie  an  moeiitory  devise^  P^fii  v.  Bramn{ay,  IBM9 
Doe  yf^:WBhber.  (h)  Bul^  seoondlyy  it  may  be  contended 
tbftt  the  cbildKen  of  George  would  take  an  estate  tail^  for 
although  the  deyise  is  to'them  and  their  heira  for  ever,  ^m 
yet  aa.  the  estate  is  afterwards  deTlsed  over  in  the  event 
of  ibeir  dying  without  iaaue,  that  reduces  their  interest 
ta  an  estate  uS\i  Jioev^B£asQn.(c)  Besides,  as  the 
ultimate  remainder  is  to  persona  who  would  be  heirs 
general  to  the  GbildDen»  they  would  never  die  without 
heirs  aa  long  as  those  persons  lived*  This  case  is  there* 
lipdre  di^rent  from  Loddington  v.  ISme  {d)  and  Goodright 
v«  Dutihanu  (e)  [Bayl^  J«  But  here  you  must  read  the 
devise^  *^  if  the  children  should  die  before  twenty-one, 
and  without  issuer"  otherwise  dxe  remainder  over  will  be 
loo  remote.] 

QwgpbeHf  oontx%  was  stopped  by  the  Court. 

Bayley  J«  .  There  are  two  modern  cases  which  are 
quite  decisive  of  the  present  question.  Doe  v.  Bum!- 
sail  (/)  and  Crunp  v.  Nomood.  {g)  The  present 
question  arises  upon  a  will,  whereby  the  property 
^as  given  to.  the  testator's  son,  George  Herbert,  for 
life,  and  from  and  after  his.  decease^  to  all  and  every 
the  child  and  children  of  George  and  their  heirs  for 
ever;  but  if  George  should  die  without  issuer  or. leav- 
ing issuer  and  such  child  or  children  should  die  before 
attaining  the  age  of  twenty-one  years,  or  without  law- 
ful issue,  then  to  the  lessors  of  the  plaintiff  two  of 

(a)  Cro.  Jac  590.  (W  1 A  *  -^'  71S.     , 

(c)  Cited  in  Doe  y.  JBtoimes,  3  mU.  244.        (d)  3  Lew.  4SU 
(«)  1  Doii^.  264.  (/)  6  T.  J?.  90. 

whom 
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l9Mk       wlMm  mre  dAcbeQ  of  Off  totetar.     It  is 

tMidBd  diet  George  took  an  ertafee  tail;  asd,  indead, 
0aodngkiVMDiMidmduadyAeme  that  he  took  finr  fife 
onlfi  aBMidiathiadiildrea  would  take  aa  pmodiawn  bjF 
way  of  renudnder,  and  Ihey  wodd  take  in  fea.    it  has 
ben  contended^  ibit  the  ultimate  detiieas  tookddMrby 
w^of  eucoloiy  dense  or  tested  vemainder*    Bncit^ 
dear,  diat  idieie  »  deviie  Biay  operate  as  a  condngent  TO- 
Biainder,  it  cannot  be  considered  aa  an  execntoty  dense. 
If  A  fte  be  givm  by  ^lay^of  Teste^KmitiAkat  bat  deter- 
minable^ a  remainder  after  tibat^miist^ an  exacatny 
devise;  bat  if  a  fee  is  liiAjted In  contii^ency^  and  g^ 
feilore  of  that  the  estate  is  given  ovei^  that'is  a  ccai* 
tingeney  withadonfaleaqpeeti  and  if  the  estate  verta  in 
die  one,  it  eaanot  in  the  other^  Loddingion  ▼•  Mime^    Bat 
it  may  happen,  that  an  es^te  may  be  devised  over  in 
eith^  oi  tnqo  events;  and  that  in  one  event  the  devise 
may  operate  as  a  contingent  remainder,  in  the  other  as 
an  exeentory  devise»    Thus  if  6eo9ge  had  Isft  a  child, 
adeterminaUe  fee  ivoold  have  vested  in  Aat  child,  aad 
then  the  devise  ovev  coidd  only  have  qperated  as  an 
ementoiy  demise*     But  Qeofge  having  died  without 
having  had  a  diil^  die  first  fee  never  vested,  and  the 
remainder  over  continued  a  contingent  remamderc    Ght- 
Ueer  r%  WukeH  was  elearfy  a  case  of  executory  devise. 
The  estate  was  given  to  testatoi^s  wife  for  lifi^  and  aikr 
her  death  to  such  diild  as  die  was  dien  supposed  to  be 
easrint  with,  and  to  the  heirs  of  such  child  for  ever ; 
provided,  that  if  sudi  child  shall  die  before  twenty-one^ 
leaving  no  issue  of  its  body,  then  the  reversion  over. 
The  description  of  the  child  there  was  a  clear  designado 
persona^  and  as  a  child  in  ventre  sa  mere  is  for  many 
purposes  omsidered  as  in  esse^  the  first  remainder,  a  fee 

determinable 


Dofti 
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determinable  was  teattd  in  Aatohildt  indtfae  noiaindar 
Ofer  eoold  only  operate  bf  way  of  exeiailDry  devka 
The  other  coMa  which  I  have  mentjaned  «re  not  in  aob^ 
ftanoe  distingiiiahable  from  this;  Doe  t.  BimMU  was  a 
derae  to  Mary  Oautrnkickf  and  the  iflsne  of  her  bo^ 
aa  feenantB  in  oomnMin  i  bili  in  defiuilt  of  anch  iame^ 
or  being  aacfai  if  ihey  aholild  all  die  nnder  twenty^ 
one^  and  wkhout  leaving  any  lawful  icane  of  their 
bodiei,  then  over.  JlenyOnf^wAidfcauflferedn  reaovoyt 
and  died  witbont  havuig  had  any  iasue^  and  it  was 
bdd  that  all  the  limitations  snbsequent  to  th^  to  her 
were  contingent^  and  destroyed  by  the  reoovery.  No 
foeslion  was  raised  as  to  idtimate  remamder  qfier- 
Ating  by  way  of  eoEeeatory  devise^  but  that  coold  not 
be  raieedf  as  Mary  Owlmiki  never  had  wy  iasoe 
in  whom  the  first  remainder  mi^t  vfi$U  But  Cnmp 
dm.  WocOqf  V*  Nomfowl  is  on  all  foum  i<tli  the 
present  case.  There  the  devi«e  was  to  the  feestaty^s 
wife  &r  h&f  if  she  should  so  bog  mmain  nnmarriedi 
and  immediately  after  her  deeaaae  or  marriage^  to  tea^ 
tator's  three  nephews,  share  and  share  alik%  £br  li&^  As 
tenants  in  common^  remainder  to  the  heirs  of  their 
bodies  respectively  in  fee;  if  more  than  one^  then  to  all 
equally^  as  tenante  in  Gomnum ;  <*  and  if  any  of  hip 
said  nephews  should  dt%  leaving  no  such  issuer  or  leavr 
ing  any  such  they  should  all  die  without  attaining  the 
age  of  twaxty-<one  yearsi  then  over;"  and  it  was  heldi 
that  the  remainders,  subsequent  to  the  devise  to  the 
nq^ewsf  were  contingent,  and  defeated  tsjy  the  destruo- 
tion  of  the  particular  estate.  And  one  of  the  nq)hews 
having  died  without  having  had  issuer  GHfbs  C.  J.  c(Mi- 
sidered  that  in  that  event  the  question  of  esecutmy 
devise  did  not  arise ;  although  if  there  had  been  mm, 

the 
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1484.       the  ultiHOite'  devise  over  might  have  operated  in  that 
_     ,  mode.    These  authorities  satisfy  me,  that  in  the  event 

Dob  denu  '^ 

HujuRT  which  has'  happened,  the  devise  to  the  lessors  of  the 
^vun^  plaintiff  in  this  case  did  not  operate  by  way  of  executory 
devise.  It  has  been  argued,  that  it  might  operate  as  a 
vested  remainder,  for  that  the  devise  to  Georgia  children 
<  was  only  of  an  estate  tail,  because  they  could  never  die 
without  heirs  as  long  as  the  lessors  of  the  plaintiff  lived, 
and,  therafore,  "  heirs"  must  mean  "  heirs  of  the  body.** 
But  although  it  may  be  so  where,  after  a  devise  to  a  man 
and  his  heirs  the  estate  is  devised  over  simpliciter  to  a  col- 
lateral heir,  yet  it  is  hot  so  where  the  limitation  over  de-- 
pends  upon  the  party  dying  within  a  limited  time.  Upon 
the  whole,  I  am  of  opinion  that  George  Herbert  took  an 
estate  for  life  only,  and  that  his  children,  if  there  had 
been  any,  would  have  taken  a  fee ;  but  in  the  event  of 
there  not  being  aiqr,  which  is  the  event  that  has  hap- 
pened, the  remainder  over  was  given  by  way  df  contin- 
gent remainder,  and  was  defeated  by  the  destruction  of 
the  particular  estate.  Our  judgment  must,  therefore^  be 
for  the  defendant* 

HotBorn  J.  Under  the  will  in  question  Geo^e  took 
an  estate  for  life^  and  his  children  in  fee.  In  the  event 
of  his  having  no  children,  the  devise  over  would  operate 
as  a  contingent  remaind^ :  but  if  he  had  children,  then 
it  could  only  take  effect  as  an  executory  devise.  That  it 
was  nbt  an  executory  devise^  in  the  event  that  has  hap- 
pened, is  clearly  proved  by  the  cases  which  my  Brother 
B(u/t^  has  cited ;  and  the  language  dT  Gibbs  C  J. 
m  Ciriimp  V.  J^^orwood  is  peculiarly  H^rethe 

estate  ii^  given  over  on  other  of  two  contingencies,  one 
of  tiifim  Georgf^s  dying  without  children ;  that  has  hap- 

peaedf 
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peiNidi  and  upon  that  the  remainder  over  wouldt  if  at       tlfC 
all|t  take  eiftct  as  a  contingent  remainder.    But  the  parw 
lioular  estate  having  lieen  previously  destroyedt  the  oon^ 
tingent  remainder  was  Uiereby  defeated.  inw^, 

LimsDiiUB  J.  The  prmciples  applicable  to  this  case 
were  fully  considered  in  Onmp  v.  Nonooodf  whiiih  can- 
not be  distinguished  from  it  Ihe  v.  BumsaU  is  dso  in 
point*  It  is  true,  that  in  that  case  the  words  were  ^*  if 
all  sudi  issue  should  die  under  twentyMXie  and  without 
issue  I**  but  here  the  word  or  must  be  read  andi  and 
although  the  point  of  the  executory  devise  was  not  there 
agitated^  yet  Oibbi  C.  J*  thought  it  an  express  authority 
fiyr  his  judgment  in  Cruagp  v*  Nanwodf  where  it  was 
nused.  Upon  diese  authorities  it  seems  to  me  deary 
Aat  the  lessors  of  the  plaintiff  cannot  recover. 

Judgment  fbr  the  defendant  (0) 

(«)  9mMmtktrw.8Mtiam9iBmg.soa. 

|t  mm  aAarwvdi  duoovcmd  Uial  7%omtu  Ber^eri  wp  iMir  wi  l»v  of 
«Im  ttmaoc^  nd  aftoh  ^iiritiMiiiii  wm Uaa^  Hm  C^nxthufing  nAmil. 
^AMitantirtrfdinlUsi 
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Hannam  against  Mockett. 


Dedamtion  T^ECLARATION  stated,  that  the  plwitiff,  before 
plaintiff  wai  &nd  at  the  time  of  the  committing  of  the  several 

Sweoflmnd*  grievances  by  the  defendant,   thereinafter  .mentioned^, 

^'win^'tbere.  ^^  ^^^  *^^'^  ^^  lawfully  possessed  of  a  certain,  cl96e  of 

^"'kTwheen  '*°^»  ^*^^  Certain  trees  growing  and  being  thereon,  situ- 

iiied  to  retort  ate,  &c^  to  which  said  close  and  trees,  so  finrowinff 
andtofetUe,  ^       ^  •»  »  » 

and  build  nena  and   being   thereon,    divers  great  numbers  of  rooks 

afn^  rear  their  ' 

young  in  the  had  been  i^d  were  used  and  accustomed  to  resort  and 
^^rJS^S^  come,  and  to  settle,  build  nests,  breed,  and  rear  their 
used  to  kill  and  J^^^S  ^  ^^^  ^P^^  ^^  ^^^  trees,  by  means  whereof  the 
take  i^e  rooki    pl^iQtiff  had  been  and  was  used  and  accustomed  to  kill 

and  tne  young     *■ 

thereof,  and       mid  t^ke  divers  great  quantities  of  the  said  rooks,  and 

great  profit  and  c?  a  ^ 

advantages  had  the  young  thereof,  and  thereby  divers  great  profits  and 

aocroed  to  hinHf 

yet  that  defend,  advantages  h^d  acctued,  and  stilt  ought  to  accrue^  to 

and  maliciously  him,  to  wit,  at,  &c    Yet  that  the  defendant,  well  know-i 

iure°tbep]ain^*  ^og,  &c.,  but  contriving,  and  wrongfully  and  maliciously 

Md^re^airoy  Mi^e'^ding,  to  injure  the  plaintiff,  and  to  alarm,  affright, 

to^cauaetiiem  *"^^  drive  away  the  said  rooks,  and  to  cause  them  to 

to  forsake  the  forsake  and  abandon  the  said  trees  of  the  plaintiff,  and 

trees  of  the  *^  '  ^ 

plaintiff,wRmg-  their  nests  built  therein;   and  to  prevent  other  rooks 

fully  and  ioju-  ' 

riottslw  caused    from  resorting  thereto,  and  settling  in  and  upon  the 

guns  Vw^fd 

with  gunpow*    said  trecs,  and  to  deprive  the  plaintiff  of  the  profits  and 

cfaLgednear     advantages  so  arising  firom  the  said  rooks,  and  the 

the  plaintiff's 

dose^  and  thereby  distofhed  sod  drove  away  the  rooks*  whereby  the  plaintiff  was  preventad 
from  killing  the  rooks  and  taking  the  young  thereof.  Plea,  not  guucy :  Held,  on  motioo 
in  arrest  of  judgment,  that  this  action  was  aot  maintainable^  inaaoMioh  as  rooks  wci»  sk 
species  of  birds  fera  natures,  destructive  in  their  habits,  not  known  as  an  article  of  food  or 
alleged  so  to  be,  and  not  protosted  bf  any  act  of  parlisaieBl»  and  the  plaustiff  eoald  not 
therefore  have  any  property  in  them,  or  shew  any  right  to  have  them  resort  to  his  I 


jonog 
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youug  thereof  as  aforesaidi  did  theretofore,  to  wit,  oh,       l8fi4J 
&c.  at,  &c.  and  on  divers  other  days  and  times,  between, 

HAWAII 

&c.  wrongfully  and  unjustly  cause  divers  guns,  loaded       againm 
with  gunpowder,  to  bi^  discharged  near  to  jt^e  said  close 
of  the  plaintiff,  and  with  the  noise  of  the  discharges  of 
the  said^rans,  and  the  smell  of  the  said  gunpowder^  did 
•disturb,  terrify, 'ana  drive  away  divers  rooks,  tben  being  u  •<  i.    .. 

in  or  near  the  said  close  and  trees  of  the  plaintiff,  ioso*  /i  ,  ,  IZI^ ! 
much  that  divers,  to  wit,  lOOG  rooks,  which  before  that  '  ^., '", ; '  ^* 
time  had  been  used  and  accustomed  to  resort  and  come,  '\' 
to  the  said  trees,  and  to  settle,  build  nests,  breed  and  "  " 
rear  yooag  in  and  upon  the  said  trees,  flew  away  and 
abandoned  the  said(  dose  and  trees,  and  the  hests, built  r 
therein,  and  wholly  forsook  the  same:  and  divers,  to  n-.-l 
wit,  1600  other  rooks  which  were  then  about  to  resort 
to^  and  settle  in  andupoo,  the  said  close  ajid  trees,'  ""^ 
were  thereby  prevented  from  so  doing ;  whereby  ^e  >  '\ 
plaintiff  hath  been  from  thence^  hitherto,  and  still  is  |  " 
prevented  from  killing  and  taking  rooks,  and  the  young  .; 
thereof,  in  such  plenty  as  he  otherwise  might  and  would,  /: 
^ve  done,  and  thereby  the  plaintiff  hath  lost  and  beea  li 
deprived  of  the  profits  and  advantages  which  ought,  ].'!' 
and  otherwise  would,  have  accrued  to  him  tbereironiy 
to  wit,  at,  Sec.  Second  count,  that  the  plaintiff  was 
possessed  of  a  certain  <lwelIing-house,  and  certain  closes 
of  land  adjacent  thereto,  with  a  certain  vlvary,  called  a 
rookery^  in  and  upon  one  of  the  said  last  mentioned  doses,  l 
situate^  Sec.  to  which  said  rookery  divers  great  numbers 
of  other  r6oks  had  been,  and  were  used  and  accustomed  y . 
to  resort  B?id  come/ and' jto'boil^  iieslt^  ^^tde,  breed,,' .^V;.. 
and  tern*  their  young :  in  the  ^aid  rookerjf^^  bjr  means  ;^ ; 
wkeraof  the  -pluHBitiff  w^  osed  and  aoooswilted  to*  derlvi^  * 
great  profit  and  advantage  from  killing  and  taking  the 
3  P  2  said 


_S([o^      tfae«qMt<4wdliii|i.lioi]to;iiadicio9(«^  th^JjUmK^mA^ 

UMttV^^fiscJ:  yet  the  defendant,  well  knowing  the 
premises,  but  contriving,  and  maliciously  intending  to 
il^anOtiiii  ra^fgnmei^heij^/^^A^  fln, 

&e^at^<  ftaffidd  im  diiNer9^^b$ff<:4f  jMi&c«t^  V^V)^  4^ 
^hraD^lyabdiiBgu»df«Qatt9(idqdfti{e|i4i9tbp^^^ 
mek^ganfiymdttf'  to^  *ie»  4i<clMkig$4  < nfWt  Jp.^^f ,fa|4j 
iiDakergribf  iii^plaintiff,.  md'wjlh  j^,|iQiff%#;^4^7 
dam^T£  tfae<laatmenl»«iied  f  g0mi,a^4,gaqp<yHde^,  ^. 
di^tmU  flKb  terrify.  :d«ipr»  npobn  -  Hbw-bef  19:  iii  ^1^  nq^ 
tiwi^aid'pookdiT, iiiflptaiiob,  tiial^cK^  t«,9P^t,.))l9ap7fi§ 
difellaat^in«itit]0ned:}coolia<'vrfiidi  ihadi  »b^90!iA<f(.it|m!> 
bmriiu^d  landt  aocustoiiiBd  tolrfsort  imdi  ^m^^j.pi'ibfh 
MU&  RMikkry,.,#nd>  hmldi  nbflfe^.iabidQ*<i>nf^i  Jiw4inW{ 
tBNir  «yi»ingr.  ib^the  'Biid- 4raDkergrirl|pw!;^i  t^Jffk^Sffi 

#4Kik«^»  cMd  d«mi(  to  ^wi^.  lomi^^j  ««**  al^iffe 
wbip'tliieD;  dbcnrtt^  lo  >ni(Mri'rto,tiii^|8ett^.ip^(^.^^d 
jMketyi  is^toe  ^hembyi  pnevetitool  /grop^i  i9ftc4wngf); J9>W^ 
at^ifto^by  meattM  whetotftbajpllliiHiff;!?^  ^ujip^g^ 
idepiivod:  not>oiriy>9f  ^thei«atiafft«U|Hllrwd,4e^^  Jn^ 
afey^f  llie:>fir«6ti:  aad<adviwtf|g6a).«rl^p||  m^^^.yff^ 
^^rarisenroddy  .bawe  .aconttdit^ir^^bw  Irbief^B^,^ . 
ai«ipliiiitifif>  had^^bedti'  otb^rwlse/g^^idjlf  ^li||«8fd^^«^ 
dubaiiied^tOii^it^at,^&i*.    (To  lfaet)li^ntp<r8.4iR^ 
MdfcJcine^iiotfditjpwi  Avg^Bck^(i9^^;dlffr;^49Q§bbMn 
fbbndlcfoi^  4U!  pUBi|£^iWidi>4ej^(dl«ii«jK«h^[a  n^e-iufb 
«fb  aaresiiiig  4bi»  jbdgment)nnte8{«tb«abMi  in^Mi^l^^ 
mitMtm  iTbs:cilaciwa»ta#gitfld>2byrJSM^ 
iwt  bf  the  jnAbiBDfi^'jUp^b  fdlittN^  |^luUiyM^^t|w 
VIM.  ti»  •.  /  .:  /'   '..?.  I  .' •   !..  /^.M-.il   ..:;    '..-.I  «,  41 


IN  THUI9i»H!lSQkift/di  eSZBHXD  IV. 

'l'H«'  Jil(%tiM«ir4ti)tfdS'«Me'4i^      Aiiir8itbddl^!iii|;aDii^ 

TM'  ^l&Mtiff  d«^Me  staleimy  4pcbi9iiTi|^tiiik  bliiiu<6i» 

d^rit)el»'lbd  j^t^to'ttriso  tdimd^uiot  fboBi  Itlmegg^ 

mA^  ati  adi^> tto-^ai^ttf (iDVstiuive  liadi  a-ffi^  mA  7 

ire  {Ve  rfghu  df  p^-sMittl  ftdcaritj^^  prnMBlUbej^^aA 
^ate  pn>itertj<  ^I*rf^te>J)iti|«^  Aberpn^itfiiar 
pbfe^isioa,  titbperty  >IA  M6m  ^  property  4bat  an  iidk 
tfdtikltes k tpefeial  rigkt  tcyaaqphfe*  Hha injury JxvtWa* 
is^  *Si<m  toot  itfttbt^any  irigteiof  peranal-fleaiiritjRioe'. 
ijterioifel  Ifteity,  ilc»  iwy»p»tipeirqr.  i»  pooeadon  on^^ 
ictfbirf'afid^fo^ti^tithenii,  ^rfb*th«c/lbere  ia.jwjfi 
h^fW^^  pMpii^y'iiie  plaintiff  bad>ai  spcctni'Tighl 
ib  ^tlilf^.  A  ttmti  *in  tride  .kas.Jsi  4r^t;i]t»  hiarfiiifc 
a^cttft^^^i^^Md^iw|pviB  up.ilMp^jeo4oit^itAl)(l8 

^crt^^BJ  ie^^^f  te^MtdathatsajDifUiiiiaa^  f ighlii]ii>  tfa» 
cliflhc^'of^Sbtttif&iigMimo^bifeBv  natora^  i^hemi  be  ifrAl 
ho  e^eiD^^t  oUffbtng  th^^^lo^biipBeiviiBs,  aakl  wfaeraif 
teny  b^  at  least  questionable  whether  they  will  be  of  any 
S  p  3  service 


/ 


.71  ISftflDBtk^eAfilTEBi'SfiRMT  vn 

^1^^^  B»noc>  te;  tU  BBgfabradbbadr? '  MA^WmWr  ^.iMm 
J^^lL  pM>iitnr  inpotentim^lHCMm^  Ai^.  iaift^ipiBg^qpfeO|itor 
nlnm  nbcBaiBe.tliByieve  jM  tlb)f[^aiiiliflMi'Uindl  ffwipN^ 
t^T»ii^dn«tinaKi>bccBBB9  the-iplaiBiiff  ihas  i>raig)ibtblsft>tt> 
Hke  plaoe^  atiredaimed  tbcol,  i)}ii\ptafie^^mm»'^tl.ti^ 
tiMtaditieia  af:thk.bir&  ^>  '^Thtpr^ft^mv^^mA  €b6ic^t 
unA  withbiiitanyieiqieiiditine^tfldttUk  teife^pMHidbiMW 
iivpsedHd^tioii  £sb  .hsait0<»r#tid  tuDe>jdiap^d(totraiOfl!^ 
tbmj  s  Bat  Imp  h«B  legal  rigbf'^lMf^tlpflftiaN^^ 
tepei;iwtted  ^  dd  m?  AAow  itiw^  rig))liiiif  ite  4m* 
Inedk^  ond^mr  can  k  bt.demmAigi  tajftll.^ogbiMiit  1» 
wnsideiingtaidlubqAloClliia^^Jdnd^  tIta)Mter«'Mid'.pMlp«i^ 
tie»  of  ihe jfabdSr^re.HQt  aoiiBBteriiaK  Tib^  UiWoia«bifi  » 
distiaigtipM :  battvecn  sMinnH.  Mtd  Jm^  Jfi^d^^m^  i^^ 

^mita  {ih>peft!f'eiid:Aote  whinh  idreinold  k>«MMftha;» 
*wfauih  'baMetWBtAyei  ^lAttaAoonby  c9fM00BiAB«':0ff*bj 
vtatuleiaUithoaftiwliickUkettDt^  jlt  i^moiMdg^ifiA^ 
UMlnn^ir  t^Bt  t^a  .rook»  ^ksivo  'fi4f  ^i Ax>d4  <  ogdm 

'frdn  brfiig^pirotected  br'lmri^ejrikavalb^A  }i^«dfikp0» 
^^he'  iegifilstture  BB.d^steti6titt?  fa'tMlr  liftttii)%iiiidii» 
■anapoes  to  tiK  oeighbotirlMKMl'Wlier^  tb»y,  ar^  /TJnf 
.b«ttg  scvisardgr*  a  party  can  baffe  Mi  jigihl  ^ktuffiili^ 
vaaeit  tali]8'k&d%  lid  fehe  iiqiuyjif hk'Ae%hbteff|l)^ 
tcQpieqiieDtly^iio  actiffii  cair  be  flpaittli^iifibjiatiiq;!^ 
'fk'siiB  ^kwnpiOTeote  tkeiri  &d<  ddkc^a  It  htsJMaiiififid^ 
f^hatA^msb  maj^aojosfd  ri^^  ore^Mher  JVlBibatt  MhIIf 

wavMi^-  er  jdoveajkiw^ddfeKKilOti  ^SutJost  jim*)-!^ 
observed,  that  rabbits  and  pigeons  are  not  only  sab- 

'w,  ,{  (a)  S«e  the  cas^jofifh^ Swans,  7  C».  8€. 

jects 


IN  Tik:iEltl*]iiTiJd<  dp  AiWOBBE  IV.  fit 

jea^dbdv^enkaiihkbmaBti^  in       XVf^ 

fit  iiili&  199*-iU»  iaid,  th4tite<oihtMB»li»gayejio^wiy  ^^^, 
to-^ilwHysift^f ^Barave  (vhenHi  M^st  ntn  do  ssficeeel^,  ft| 
ijiat Jbey  tfDiifi|htt  no  potetetibe^ffintoewweahhj} 
tltavefef€r  it  ik  ttotiaMdU  iarany  man  io  eroot:a  jmriH 
dkofle^iOrfwmMi^wMi^iit  a  lieetice  nndor  the  giMt  seal 
of  the'  kkig,  «iio  ia  pat^r  patrii^  and  the  head  of  the 
oaoikKMniMreiMit^  bofeiatiieaainepeeeit  ib  laid  ^  Aat 
fiftb^Mndft  bdi^.  ;aiaattar  of  pm^itnd'inctea$9  cftaiOmlt^ 
tiny  madiaa^ereot/''  And etoa mith  tenpict t* antiaala 
hrm  natnraft, .  idioalgh  tiiajr  be  fit  <lar  ftiod^  '^uali 
ai  rdibka^  a' man  faaa^no  Hght  ^f  pyopaijlty  in  tkenl 
InBMMn'M^  '4am  (a)  J  it  was  adjudged  that  i£  &  man 
mdMS  aoney  bartowd  m  Us  own  land,  inrhich  ineraase 
in  60  great  unmbar  diat  tkey  destroy  fats  neig^daonr't 
land)  bit  ne^fabodmi  oaanotinT&an  aetkni>oD'tfai>  4ase 
againtt^Mtti  tvbomade^lho  cnid  doliey*liOMnghf  liwefi 
fioonas  the  eeaiet  oome  en  Ue  nerghbouHs  i^md^  be 
tnay  JuHthemy'  ibf  Aey  aae  frteti  natafee^  aftdhet  arbe 
makea  the  obiiey-barooglia  Aoenefiii^M^  intikami  and 
hti  dtall  not  bopaniBfaed  fiflr^chedaniage-wfaiehibe  oedbt 
do  hi  vhieh  he  hae  4io  pf ope#tjv  (»d  whaah  the  othei* 
may  fanmfidly  idU;  aaal  ffbimdiyJ.mytj  ><^  that thepsoi* 
fieriy  of  the  eonits  it  not  in  any  man,  n«r  cancny  num 
ao  keep  them  1^  that  lia^  will  break;  out  of  thcmaehml, 
(#hich'iaaheiea0ui  that /nofie  ean have  thtraftm^hieown 
land^  nndeia  igf  gimdj/t-am  tkf  Icmg  .er  iffp9tMrifiwn\i  if 
'^heiMte,  he  U  pnoMiable  in  n  ^o  eRavfanie^  finr  4hfs 
ijaeen  had^lhe roswd^in auob  tbmgp^ >wbeaeef  aioneoan 
4bnveanypr^ei4^i^  Massmoodmh^^JBotteat  Lm^ipAAM. 
ju.  4^  44.  takes  notiot^  of  tbii  power*  It  ia  slated  to 
'      •     "       ■         •  .      •        ,'  ..      .1 

(a)  5  Cr^  105.     Cro.  Eli%.  547. 

3  P  4  have 


Sftvt^nHm  offartiilr  mtlvAdlf nntlnA;  Jbm^l^  tet  liwhr 

Ml»  dMti  «tJ5  vThii/xesolatuii^rasiit)  ^  (dinUiDftf 
m  SmdlpfHa^\  tJuMi  kfwmctopqpntf  dcpBad^vtlwli  Jite 

^b$ims,  edii&^^gte  of  ^tee^nrfAyr<tbkt{i:o|fwB9B»;Ofil» 

l%lbKr4orb(tb^  bfltv^iiidtjaot.to'att  pstimcf^ctanitA 

tHi&rAe^pmtim  dMid-ttrdot^a  daiir^li4>itfltt  mtimthAflUuiy 
sdtli^^  tf«dkdlder;<  Anr  jnn€>i<^'pf«icribdi  ta  /iiMlc»>lk 

-tAngt^byiiMn&ior  '6ikk/hnae^\ikyj^  «ii^idUKeffl|;«iwt 
flih6*'oifiitfiii<Mt'kv;  mO':^^       tb^  Md  tlie'«p^ri«ii 

oik  ^(Mmk'^  mi^  ''i0''}»\i^^imfi  •  AQd^itami  teid^  dftt 

'^  Mw^prdMbfidd  and^^btiredddi/ie-cbie^?  atiiMMH^ 
-4bretH»  l^rei^ltig;  oPitem  toiildiM^te  n^^adUfisMd;  fin^a 
^'d6??e^bbl«^if^d€lMiidiMl9  ki  «piiaNM|ie»:aiid^«IMMt 
nte^  ftM^  {<^;  And  MMia^'%sid9  tHat^  thei^^eefilftgiirPja 
^^^^cMeW  itefel£>»msii^tatiuib«e^'tortll^0totf>t^ 

-^^mth  pigsam'^^^^G^  A«fii  u>  fly  BkiMidAmait^ 

•^«0tMtaVjit&rk^<4«SU  thai'  Ml 

^oalii&^ahMiiilo^ilMM  liie ^pifottvled^%ike^ecdl//stak»tes» 

f«-'-  ?  which 


IN  TMsmstitissm^st  iGSisiiifis  iv.  ^m 

«|K>a)myrMi^iXfatt^kii  Ifadm^tafidilbatAwiikriliafc  Mi 
Mtjri  laiHidii^  fwwid^tiiitjf  l^isMl  tidita>4qp  aiif  imoiaii 
piroMiiii6dt.Uy  .tfatt  stflkBtaT'.^  r^Aadiio  tttb  iffmb  «*d 

domoitifiSyrfiiiiAlriinrk'^inhiflntini'jresieclcni^  iiiid'Oi||gbit)Mt 
toiiee)]iUhd»(did?lpr;th0iJa)ltiigi^/tfifHMm 

JwiMBsdiv  )tttid  ilu8  4idnyQrila:tqFivirti»'of  Jbbxi^^tas 
.^«d:ihen»f ;:  hnt^Uad^IteBaDiicaiMQft.^  wilhotit  JVfeeirai^ 

jaor^fNiiMriiiiUeiui  tM  l4eu<^  >  Biilttbeiriiumiioib^itig.pi^'- 
f jMMiiaft  aT  pniAiirtfti..  a«  hftiajinfiilMHhiiildiag  ii^hpiflMitP  tbo 

^piurtj^,]Nii  ropt^Ai  rigilt  ,tO;  Jc«iq»  ib«»i  effw  ;io  Ui  oirn 

;Tik9  fflmit  givwtoi  f«  soqiaHqg  ^ 

H«WBttd^  are  JHAiwiiii  bf>ai9#ilii4<i^iM(ifl9Btirii|^r9|Hri^ 

,  »Qirbat(^iifii^g  >lbe  Jani  jiddir)Ma(9Qt}  tQ()hifdfl.faild  >aiu-    ' 
,  umki  iwfcoao'.habiu  «K:.laf8^de6tB«flliiK9f  than  |I]^<Mi.oC  ^ 

(a)  3&itt.  848.  '   {b)  «6tt  *aa«0  of  MonopoliM^  1 1  Cb.  87. 

rookSf 


Ci&HS  fk  SAt5TE  A  mWBM ' 


Wf4i  moka^ htnay  he  fit  Mir  to  ooante  in  wbat  ligto* 
pi^^  hMrlofllnnpom  faunib  of  tWs  laM&r  dnwaiptimi, 
^g^  irittafipetftliiittlM^tfre  ocoadirecl  muiiOies  ta  tfai 
ftwgiihiwhuiiil  vlwm  thqr  BeMrt.  Hie  BtaL  MufiLlk 
&  1A.»  cntidad.  *<j«d  act  to  'doitioy  choughsy  ceomi  at 
xaikSf"  cedtai  that  thejr  dotioy  gntitqakntiAmei'iiofdi 
m-mSiiuth^ sawing  as  at  the  ripaai^g  awl  kenitlbatf 
Ibaebg  that  «hcy  OMto  a  aafaBlkMis  daitimdMi  afilte 
ccNiiVUiiift  t}f 'tittlchad  htmKa,  faann,  ndB^aMcki^^aial 
eilwraiciilike;  to  chat  if  tUey  be  aoftBailtoteenioa 
at  omtsm  ycon  past,  th^  will  be^he  caoBe^if  gaeat  de^ 
itvDOtiaaof  com  and  giaia,  to  the  geeat  pir^actioDcf 
tiia  tilMrs  and'  toareia  «f  the*  eauht  and  it  eDadtoy-tfaat 
erery  petaoDi  hamng  a&y  laadty  &e«  in  his  ovn  oeoDpaCidi^ 
shall  >d6  as  nrack  «a  in  him  lies  to  kill  and  ntleiif  dn» 
fliEoy  all  dKNigb%  orow%  and  xook%  oaoaingt  jUdiagy 
hdasdiiigv  or  hnmtmg  on  the  said  laad%  cai  pain  of  a 
fprkvooa  janemBment^  By  sect.  2,  the  inhabitaiits  df 
every  parish  diall^  fi>r  ten  (years,  ppsmde  and  aet  netsiinr 
ahougfas,  cixiw8|.n&daooh%  on  pain  to  farftit  Ids.  neery 
la»&l  dagr  sncfa  nets  shall  be  wanting.  By  seol^a^  the 
talents  aoe  fbr  ten  yeaes  jeaiiy  to  assemUe  and  survey 
the  h0UM%  ke*.  and  oondude  by  what-meaas  «l  dia&'be 
best  posdbie  to  destroy  all  the  young  fatood  of  ilif 
choughs^  crows,  and  rooks  fisr  the  year,  on  pain  tofinftis 
gOf>  levcry  ylaar  they  shall  omit  toassemUe,  Byseot>S^ 
«.Biiy  parson  minding  to  destroy  the  said  ^ehoughsj 
-crows^^Hid  rooks,  owy,  after  rnqoesl  Do  tfaoowner^oo 
OEcopier  phcre  they  haunt  or  breed,  >  enter  nnd  tkarf 
awnyiali  snebsoeksyi&a  as  he«sfaaU4ake>tfaosfiinieda)f 
witbdut letiby  tiba  omier  or  ooi^apier.''  The ±B H. 8* 
o.  11.  is  not*  Very  mateml,  but  <tt  is  still  in \ftn«e.=  in 
that  the  word  rooks  is  omitted,  whether  intentionally 
or  not  it  is  immaterial  to  enquire.     The  8Eliz.c.l5* 

renves 


loedpiiig^of>.ncl:fi>&r  diMghf»  tlowtf,  or  voqivf  ImiI  «fti  ""  ""',; 

IKlals;,aU  ftbe  .odier  bimcbo^  xxf  tbai:  otattita^  <  il(r  ^1^9  i^M . 

[If oVUed^.  jdut  itii  cveiy  p«iMli  awns' thteldi  teiadbei  **"' 
inr  liwidestrilQtioa  ctyUUfhltomi  and  Teculra:  «qd  for 

^io£ieixyaimg.mat^  or  ifar  irix  eggSi  4s  to'bei^ven^ 
pendjs  ^Md.difietent  ssids  hr  oikm  diffsfeilt  ^tUqi*. 
TiUsuBtohlte.mn  tj^mpo^ry^  and  Unas  eiiflbr^  toitftpuQi^ 
\mt  U  wiuiJiat  tBpuied,  It  is  noft.to  b^opBdUdbi^  tbat0» 
lore»  tfaftt  the  fatgislatnreaUercKl  their  ijptnkmMtolbp 
luliupe  of.tl^ete<bv'dB»  and  they^os^y  ao>r  be  oontuiBrcd 
to  beiof  tbe  deaoripikKi  the  statotos  £4  iE22  &  cw  ML  iiviil 
QJBlliz.c.\6.  give  tlKiji»  vie.  birds  of  dfittvnotioify'Biid 
noyftd  fowL  It  i&  net  alleged  upoB  this  deolaratijDli 
tbat  rookg.are  an  iM^doie  <^  £bo4«  '  At  iU  evanits  tbey  aee 
nat^aaaoucb  |0  laa  iBbbits*  Tbqr certaMkljr  ao^wer  thd 
desoriptiDti  of  aniiQalft  fi»6s  naturss*  Tbcy  aoe  aot  pra^ 
lected  by  «hy  statnte^^bat  on  the  contriiry  banrf  Jbom 
deelered  by  Ihelegislotaireto  ba  anniflanoa  to  tbelip^h^ 
bted  wbare  they  8i««  That  bdag  so,  it  k  ^d  daHf 
no  parson  can  dafaa  a  right  to  have  than  iteaofft^te  Ui 
kbd8»  =nor  ean  any  penoa  beoone'  a.  wratog  clDCit  hjj^ 
pileveotidg  Uitirjo  doing.  Ksebfe^YkHichsringiU^a^  baand 
a  stronger  lafemblaaoe to  tbetpreseatthaa'aay  other  oas^ 
b)itit]adi*tingQishaUa«  TiMrekwacrdcaidadyt^t«aac>- 
(ion  on*  the  case  lies  for  duiehargigg  gnna  near  thp  ijBooy 
pond  of  aaotbeiv  with,  design;  to  damnify  the  i  owner  "by 
frightening  aifitay  tbe  wild  fimlivaottingtherefef  by  w|hich; 
the  wiid  fowl  are  frightened  awoy /a^d:  (be  oNmer  daauiit^ 
fied*^  JBut  in  tb^  first  plaoe  it  i^baecvaUb^  thatwlld^flnil 
ate  protected  by  the  ataliite.e5JEf»&  ^.iJ.)  that  they 

eonstitate 


^1     keeping  up 

<«am«i       in  taking  that  whicli  Is  of  use  to  the  puDlic.     It  ia  a  pio- 
MocufT. 


iVl^i      tonadtiite  a  known  article  of  food,  and  tbat  a  poson 
\  a  decoy  expends  money  and  employs  skiO 
tat  which  18  of  use  to  the  puDlic.     It  la  a  pro- 
fitable QAode  of  employing  his  lan^  and  yms  oqnudmd 
•    '     ;  by  Lord  Hqli  as  a  description  of  trade.     That  eiwv 
).  ,,,    .. .;jherefore.  stands  on  a  different  foundation  froin  tbii. 
.....  /.»  .  .I'rjAll  tjie  other  instances  which  were  referred  to  in  the 
^f '".'.'  7 l^'argojnento^  thepart^  of  the  plaintifl^  are  casM  of  ani-, 
*..•   Vr-\-i  ™*^'  ^Jejiallv  protected  by  ac^  of  parliuneiit,,or  which 
ai    .  *•. 'Y/;:..-.  j||.j^  clearly  the  subject  of  property-    Thus  hfyrb.f6^«$9, 
4« »  ..  .1 ..  '^.r  swans^  partrid^.  pheasants,  pigreons,  wild  diick%  iiu]- 
«. ...  a  V I    ;j  lards^  teals^  widgeons,  wild  geese^  blac)c  fiftW?  red j^smc^ 
*V  *\  *'*  biistardsj^  and  herons,  are  all   re«^gn ijs<^  ^  b^^  4fi^^ 
^« . :  o  i,    •   :  statutes  a$  entitled  to  protectionj  and^  ^W^P%^1^ 

T.M  .•  . . !  *^®,^yf  ^*^. ^^,'^Tf  .?^®  ^^  }^  ^  P^^^^^?T?^\  %!f  Sfi 

•;     ,V    ;     ;  propertj^  and  m  the  subject  of  laroppyp .  .^fhepars- 
n^ .  J'  a  .^  totally  different     The  fijsh  can  do  np.harni  tp  amrflOfti, 

r     '/.  < and  constitute  a  well  known  article  of  food*    ^Upfmd^. 

K.    .1  '.^    ground^  therefore,  that  the  plaintiff  had  no  prpg^  (|!, 
'♦-r  .;  these  rooks,  that  they  are  birdp  ferie  naturae  d^y^ructiv^ 
i,^ .   ',  ,/v  'V  /  in  their  habits,  and  not  protected  either  by  PpDil^^^.M     I 
^*  ',   '  9r  statute^  and  that  the  plaintiff  is.fit,  np  expcp^  witii     i 

"     .  ^       .,  ^%*^^  ^°  them,  we  are  of  opinion  that  the  pWg"?,lT"^'    ' 

...     .n  no  right  to  insist  upon  having  them  in  his  /^^^^^fSF' 

.1.  ,,i^<.  ...li  hood,  and  that  he  capnot  maintain  thi^  aptipn.    Tl^' 

ci ..    .     v.^[!  rule  for  arresting  the  Judgment  must  .therefore  be  msq^ 

.....TfVn.na absolute. J    j^      .  .^^^  .   .  .^  .     ^  ^     ^.^^  ^  ^  ^^,^..,^,:i, 


U  h  9ii T     .nouniii  i:i  h^Ar,^  lla  "»o  y;ilOii/  9*  '^^^^^'^ 


\  '    '      ' ,  ^       ,  .-V^lA      'A 

CPECIAL  assumpsit  against  the  defendant,  for  not  Atsittoor 

M'-.-i-"   'T      •■•^:'.*:*  V    ;w.,i.    .,.    .    V'        Hi     ^(»  I  Mgoodibjanc- 
^    taking  away  a  carding  engine^  purchased  by  him  a^  tion,oertaiii 

an  auction,  agreeable  to  the  conditions  of  sale^  (which  ^le  were  raid 

were  set  out,)  in  consequence  whereof  it  was  resolid  at  ainm^om-. 

a'ioss.^*  Pleai  non  assumpsit     At  the  trial  l>efore  /Jo'f.'*"^^^ 

rqyd  f. ,\t' ihe  t^ncasta-' Summer  a^^        1823,  it  ap-  t«*«itothe 

peared  that  the  engine  in  question  was  put  up  to  sale  agmtforthe 

by  auction/  among' a  viftnety  of  other  things;   th^  sale  the higbesi bid. 

Was  isiibject  to  certain  condition^  which  were  read  by  andtbeeyo. 

tie  auctioneer  befoi%  the  biddings  commenceci,  but  they'  downtiSpriei 

^ere  riot  attached  to  the  calalos^tie  or  referred  to  hy  iL  f^fiv*™^ 

One  Zjulie  JPtnter^ii&m^  as  agent  for  tiiie  defendant  was  J^^^.**^ 

the  highest  bidder  for  the  engine,  iand  it  was  Icnocked'  ^ogim  Held, 

7...     .,  ,,,.     J      >.>.•.?..;•         tr   .     '.  I,  /     V  J  thetnleeoT 
dbwn  to  him,' land  the  auctioneer  wrote  his  name  arid  the  i^Midsby 


within 


price,  i  05/.,  against  that  article  in  the  catalogue.  *  For  tfaeSdOrr.s. 

the  defendant  it  was  objectedf, 'first,  that  the 'statute  of  ^^tuffi^ 

frauds  v^as  riot  safisfied  by  writing  down  the  name  of  dSicInSebiirl 

the  agent  of  the  purchaser :  secondly,  that  the  conditions  {^"^^SST^ 

of  sale  wiere  part  of  the  bargain,  and  not  beini^  annexed  •S***^^"!"*- 

I         -   .  ^    ^    ,    '  •       .  ,  «     w  didoDiofMle 

t6  the  catalbgue  the  signature  to  the  latter  did   not  not  being  aa- 
,       J-     ,  ,   .f'    i  ....  nexedtothe 

amouni  to  a  signature  of  a  note  or  riiemorandum  df  ^the  catdogne.  Had 

•  '  I :       ^  '.  .  '  ther  iMen  ■«- 

bargain;  within  the  meaning  of  the  1 7th  section  of  ntxed,  it  inmld 
£9  CXir.  2f.  c.  S.  l^he  learned  judj|;e  overruled*  the  first  puTdown  thn** 
objection,  but  reserved  the  second  point,  and  the  plain-  25?«f  hSpita- 
tlffhavinjg  obtained  a  rerdict,  CSrosf  Seijt,  in  Michaelmas  ^gjjj^'**'*^ 
term,  obtained  a  rule  nisi  for  a  nonsuit  or  a  new  trial ; 
against  which 

c7.  WUUams  now  shewed  cause.  The  second  question 
now  bffore  the  Court  is  certainly  very  importanti  as  it 
respects  the.^validity  of  all  sales  by  auction.  The  first 
objection  was  overruled  at  the  trial   and  it  appeura  by 

PhiUimr^ 


SfiBonum 


m*i      Pmimore  V.  B(Jmy  {a)  thtt  wfeM»«  m^  dkiheViT^  i^i 
bidb in  »ial«i  i«  b  «fi)ifldaift -to  fwl  dbvn  hfo  kiattiejr'k  k^ 

tfaeo  dedkred.  The  second  questton  depetidi^upMi  llXikA^ 
Ettenb&rci^Vs  dictum  i\\  Hin^  Y.WKite^bu^.{dy  Bttl^ 
that  case  was  not  decided  oh  the  grovitA  that  the  me-^ 
nicramlomivas  insuf&eient ; '  the  coqH  consideired  iJMt^ 
there  had  (>een  a  deliveiy  and  accept  ante  of  part  fAihs^ 
goodS)  Aa  the  name  ctf  the  whole,  the  other  qaestion  theris^* 
foi^  bebM^  onitnportafit  Stippose  condiieibdf^'Df  iak^ 
to  be  atMehed  to  a  catalogue  at  first,  but  to  be  %espM!txA* 
during  the  progress  of  lihe  sale,  will  the  sale  6f  the  lot^ 
previouBly  knocked  down  be  good,  and  oFthe  rest  bad:^* 
Surely,  die  reading  of  the  conditions  hfXat^  the  siile  was^ 
stiffident  to  connect  them  with  the  biddingsr  that  aft^i^' 
wards  took  place*  Perhaps  iei^  too  lat^'to  ^eoiftend/ 
that  auctions  of  goods  are  notwitbin  (^  2d  €^f'2.  e.fii^ 
aldiODj^  it'  appears  by  what  fell  6om  tbfee  \st  the-' 
learnikl  Judges,  in  Hinde  y.WAtiekousey  \hef  did  not^ 
concur  in-shaking  the  authority  bf  j^fnron  y.:M^i(vos  {e%* 
where  it  waa  doubted  whetheiT  suc&  sales  ftA  wkhiri  Ae^ 
opemtlon  of  the  statute.  •   ,  •'   .     i 

.-•',..'  ■■a 
Cross  Sent*  (with  whom  was  SiarkU)  contr^     Tliere 

was  not  any  evidence  to  shew  that  tha  defendant  or  hk^ 

agent  heard  the  conditions  read;  no  proof  was. given 

of  his  jbeing  in  any  way  conusant  of  them.    They  wjere 

not  refeiTed  to  by  the  cataloj^ue.    The  mere  sjmmture, 

of  that  was  not  tb^  the  signature  of  a  note  or  n]|enioran-) 

4am  of  the  bar^in^  within  thq  meaning  of  the  2d  Gxr.^*, 

c.  3.  5.  17.     In  Hinde  v.  Whitekouse  the  point  wa^  eat* 

pressly  brought  under  consideration.     (He  was  tlvm 

stopped  by,  die  Court«) 

-     .  -  -^  '  . .) 

id)  1  Cumpb.  5I&  (h)  7  MSM,  SBS.^      •  ^  (r}V)2r0bl*s  1991. 


IN  TUs^FfSTTKrYKAft,  w  0£CrR6S  IV.  SNKR 

tBAnvxjM^  .  It  has  beat  decided  by  tMuy  ctmh  Ait>  l$tU 
in  atles  .«f  loud  .liy  aof^i^Q  the  aactioQieet  is^  agest  A^ 
b9lh|  Ibii  vendor  ^lUMl  vcodi)^  Mdthfii  ladh  mieliotis  aito 
wiUiip  tbe  statute  of  frauds.  WtdkerT*  C^mMi^  (#>^ 
J&fyKTMi  v^Hedi»{b)^  Whiifi^v^. Proctor, {ci^  KatUg^^^^y 
Rofiar^  ^jiy  Now^  th»  Iwgtingo  of  the  $«miiienftb 
secldpii  ,Qf:  ttH».^tfM;i|^e  of  fraud$»  rdalang  to  saks  of 
gpodfl^  ia  in  f  Mba^q^thft  saaie  ae  that  jof  the  .fourth  aaaM 
tioQ,  ^alatiBg..ta.,9ale9of  laad*  <  The  only  ;difiei:eiwe 
boiog^itha^tke  lattec.^paks  of  an  ii^^tfsimi/,  thefoflmar* 
cif  a.&Bgoin*  The'woc4  do^S'^  laeaaa  the terma  upoa. 
whieh  parties  eontRuiU  wl  it  appeara  by  S^umdefwf^m;^ 
JitKimm.{e)  tim  in  order  to  saitiafy  Aa  statole  dia  $iffi»* 
ti^  tqu0t  either  be*  to  some  wxittan  doeom^nt^  eomain^ 
iog  in  iualf  the  t^rms  of  the  bargaior  or  aobnecc^d 
with  wme  other  document  whieb  doesv  Thm  conaei. 
Hfnde  v.  WAMmse^  in  which  Lord  £<faii£araA9*»  '^^ 
time  tekea  fti«  oonsidcnrationi  deliaeted  it  as  his  ()pttio% 
t\^  an  auctioneer  had  not  cathfied  the  reqnirftiont  of 
the  statute  bj  signing  the  naa)e  of  the  purcfaasar  to  the 
camlogiies .  tikat  not  being  connected  wilh^  os  rafiur«f 
ring  to^  the  conditions  ot  sale.  In  tfie  pr^esent  aeae 
nothing  was  said  at  the  time  when  the  engine  was  put 
up,  as  to  the  terms  upon  which  the  sale  was  to  proceed* 
The  very  mischief  contemplated  by  the  statute  might 
occur  in  such  a  ease  as  this.  There  is  abundant  room 
for  fraud  and  perjury^  respecting  the  conditions  of  sale. 
Inasmuch,  therefiirc,  as  there  was  not  any  memoran- 
dum of  the  terms  of  the  bargaiui  signed  by  the  parties, 
I  think  that  the  case  is  within  the  20  Car.  2.  c.  S.  s.  17.f 
and  that  a  nonsuit  must  be  entensd. 

(a)  IB.iP. 306.  (b)  a3Vil<ftf*«S« 

(c)  4Taunt.  209.  (d)  5  F.  j'P.57* 


'I 


CASES  »  EASTER  TERM. 

19H.  HouHmiJ.  Upim  di»  trbl  of  this  e«M  two  ol^M» 
tiMi  W0i»  nade.  Fi|^  that  the  dafendant'i  hmm  ww 
not  (Mit  d<mn  by  the  aucdmeer.  I  thought  theie  me 
BO  weight  iyihttUei^MiiyiimiDae  of  the  tame  opi- 
nioQ*  (e)  The  other  o^ecttoh  was  referred,  and  upon 
the  authority  of  I^J/^,J*  Whkekmm,  I  both  think 
that  auctions  of  goods  are  within  tlie  statote  of  ftaads» 

aam  of  toe  oargaio  sumcient  to  latu^  tbe  tevmteenth 

Motioo  of  that  act.    It  ypew  to  me  that  yaa  cannot 

.   call  that  a  memorandnm  of  a  bargain  which  doas'not 

contain  tbt  terms  of  it    The  argomtnt  tat  the  {daindff 

''   li,  Ihit'die  bbiiaMoM  iMng  in  thi  ivldAtfwM^irtBaUj 

'    arUiU«S  tb  m  t^yojidei  <Bifr'»fhinlti>tlM&<w>4ft9>y' 

Wa  not  :a«taa%,alta^ad  qr  f^;^]^!^^^^^ 
'  feitiiuA  no  ]^art'6f  tfte  tUn|  signed.  Ip  the  om  pot'o^ 
iifwtiwtol  tha  .cOTdhinBe  ftoai.<ii»iiiitiVyi  Mt^ ' 
(be  progreM  of  (he  >ale»  |  ^diifd  ^y  if^'^|^^V^|t|i|g|| 
t»'tliolaliWV<nMil»>dfter  (ha  aaprliimi  ii>iwna#ilii^ 
It  occnrh;^  ^me  at  fthti;,.  that  )»)&  .^i^',1Hfjii^ 
to<«e  mm  of  a  «UI,  MMWn»>ae  awMik  te«iidk 
flba|«i,  when  a  «4^ture,pC. thel^^tit  J^U^^N^.^i^m 


Ar  taUe  at  tbfr  thie,  wimM  bsKoeMMMwl  • 
the  who^j  but  there  t^,sheet  «igi^:j|[,%  p^i^^ 
whole.    H«iv  the  «ittalegiie^^%f«i^'ail6|UiM»  MdipMlMf 
fifthaeiMiditinmi    I  aMa^  ifaecefiNn.-  diatiliia  onla!]!^ 


aotasdtnittirlK^iiiaderfMMtlte.       ^"^  '  ^^mr^ih)  jo 


«    r.   .  .-.    .♦  ...  .  -    -.      .  J  .*  J.     •  .'••  <L>'  «).:, 

.•^-    •     *      <       *  '^  •  '    li  .w  i, '.    'i    *  4*  f;sJV  it^  llttit 

MB  01^  sAMBi  tmm.  M  JloV 


.w.>!  rr  *•{  i    '  ♦  »!i  ?  ?.'.A  > 


HM 


.r     ,-.       ;-      i,.     .;     .».     I 


.t  »>,j 


^.  «,  v 


'   ;  '  « »f 


'  ACtlOl^  ON  TrtE  CASi  ' 
I.  where  a'  lease  or  premises  Ae- 

which  was  not  then  set  out/ 'ana 
tk0Mft  af  wlMk'imrihB 


•r  t)ie  leifor^.a&d  an 


Vnderleaae 


wu  granted/  describing  th>e  pie 
>iiatn  <i  //  iiwtihn  00  an  ioMM 
way/*  not  vientionwg  tna  widlii.i 
Reli,'  thai  die^'uh&f  ieis6e  wiii^' 

ana  ^ould  not  maintain  an  action. 
igaSnitf  die*to#iibr  of  the  Mf  fifr* 


:  ACTK3K./0»,iri^  CASE. 

r  .ft#  'Jfff'W  *«.lMVf|jdary  of  Her 

Eremiset.      Some    witneasea    bad 
ntfWfl'lt^'MftblUjF^eighi  yt«w, 
;  fP^AVSm^^^fifP^  there  had 
Deen  windows  looking  towards  the 
^^adjqjdhy  ■  [aeilaam  y* For  a  long 
^ .  ^rie^  ^Ofi»r«  beft>wth«  defendwit 
'    purchasea  themi    those  praniaea 
k^beiovt^aAdtyMifmily  living  at 
^a  dietanf^.and  it  was  not  preyed 
that  any  m^nibef '  or  that  family 
Md^^  mm^hmft^i  Aey  had 
beea  occupied  by  th^  saoia  tenant 
'  fbt  tlie^  last  tliranty  years.    About 
L  tlWjiitMr*  l^%MlNMlioii  brought, 


defendant  purchased  them  andbtiik 
ahouae^  ih^mfiSSmmnf  tbepjain* 

stance  of  plaintiff^  house  not  beipg 


teat*  no  actual  iiuuiy  having  beeh  j  stance  or  piainun  s  nouse  not  neipg 
ibtUtML "  !nM^)uA«r'  tease  m»\-  ■-  k  tl*  MtnMll^  dDiter  prepMws, 
of  premises,  «  togeth«r.wi^|dlL^dj^^ 

w^ys  thereifpto.iq^rtaining.  A  that  after  an  enjoyniaat  of  thirty* 
^pkV^'mtf  0m\he  orisindi  l«ai>      eight  yaarsr  io  tha  ahsaa<|a  of  «i) 


aor's  sou  would  not  pass^y  those  cootnidiGtory  evideaoa*  the  win* 
words.  Pier  Hdr^  J.  Umiii  Mmt  HflW  MM  I8ia«d«ped  as  m^ 
ingr.  WiUm^  r.4G.4b  Fsge96  cteat  windows  and  that  plaialiff 
•  In  oaaa  fer  otetf^fittttilha  tfW'^  pr|])|#yi(mtly  waa  aMitlad  la  ya* 
tirs  anoieBt  wSSLo^T^  ^pcare^  '  covSTx^vst  ▼•  Lm»u^  £•  5  0.-4. 
that   Iha  pteintf  M  defbndailt^       ^^       ^  Figa686 

had  praniaaaa^ioiiHiiftidi  other;  %.  It  ia  a  good  defeaea  to  an  aolioB 
die  piaintiff*a  hauoa  was  about  fear      for  a  maiioiows  anaat,  thai  the  da- 
Vm.il  .r-.r  t    ,   K\\^.  ^>.4  SQ 


£t9»  ACTIOMiWjrHE  CASE, 

fendant  whea  bai;a)i^  the  plain- 
tiff to  be  acri'elbied,  acted  boniL  fide 
j^iiDOQ  thA/opiniOD  of  trkgal  ad^sep 
oiPi  sCQinp^teot  akill  and  ability, 
>xmd  bcdiev^:  ibat  he  bad  a  go^ 
ii>aut«e  Dfuclioii  a|;ain«li  th^  ptain- 
,vtif.  But.  wb^om.  At  appeared  that 
1  tb9  party  was.ix^ueno^d  by  anin- 
H /direct  motAfQinnldki^  iHq  arrigt^ 
,  itwa9.bald t^  bepfapenly  ieH)  to 
Oilhe  i»»«TI5  U>  ^ac^der  whetiier  he 
«,tactaa  b^«i  fidfi.  upon  the  opiaion 
...ofbis legal  adiii«f^>  bisjiei^iqg  Ibat 
b  be  bad  fi.  goad  .qau^er<  of.  aotion. 

.u>  -  .  '   '*  I.  :•      I :  •;)Page,60S 

iwiiBy;  the,  gaiftml  iaropika  ^ot,  the 

. « .^ruateeai  of  rpada  ar<a  mithot iaod  to 

„  ,divart»  t8blM0i»9.#lei*4:  «r  toprodre 

i.  ^he  courie  or.  wth  of  .^ny  of  the 

..^oada  iiyidar  .tbtfir  wmMi^iiwMx 

ii4iqd  4iiw^t»i  8b^«!Mm^irViar3^>  ahtr, 

^;«od,ixttpi^^  the^ooveeiHr  ^[^atb^f 

..ff«iy  a<aads  tbo^i^  f,ait  ^iw  apy 

^.^^poiiHilona  or  waate  g|rowda>.or  im- 

t^ipifitiiFaled.  landa»  Wjlihd^t  mdcfoe 

j;.«idaibatipfi  rlbi;   the  tPa^r  lifta 

j.^aivou^  oir  Ifnror  aay  privtle  lands 

iriiaodcviog  or  tQiddag  B$ti9fiietiatf  to 

l,^  Owi^a  ;^er0of  and  pdraana  {p- 

},4em6t^  tbi^rfaai^^rtbe  dcftnage 

..Ufatained   thereby  ir  UBld^r  ll^t 

(^dcff  tl^B  /diauBe  tbe  .Irual^fa  ve 

„  4^(h<^aad  ta  Wi^  biUi  and  raiae 

.  ^cd(ow^ ; .  Hdd,'  necdadlyi  that  the 

^ ^Kr^Mf!^  ^tN»  tiat  HaWerto <aii  action 

3  ftir  #  coaae^ueptial  lAjury  Heaulti^g 

.  ^fom  an  M  iriii(o)i  t)^  iate^mtbo- 

.^aedl^do.,  J5ai*lteri^«  iCkatntikar, 

o^«.&4.    I   :    ;    :  70S 

Sh^CMfNA^m  ft^d  tliat  plaintiff 

t.fM  paai^esafid  i^l^.'A.kUMe  i»fT  land 

;9rijth  '^r^^s*  .growii^  ^ll^effeo<»»  jU) 

o'^biib j?Q^l(8  ha4^bae»  aicki  ito-r^ 

.40ft  MrafUhii  andbujM  naltaiifid 

,7«ar^av  young  iw* the  >tT6ea«. by 

oHew^i^  v4ieref>f  plaifttiffLbadrbtoan 

.t^pedloMU^Aa  iaUajMioJ^oaJcsEatid 

jthe  fo.npg  theiieoi;  4»d  preat  jjtjofit 

^aftd  aiAvantageB  bad  accrued   to 

,^?«b.  y«*.7tb^  f*fftn4ipttifrroilg-f 


fui]y^]and]iDi^icrtvL47.;iqM>i!ii^  ^ 

injure  the  plaintiff,^ and  alarm  ar^ 
^  <fri^  owayihe rooks,  and^  caBse 

them  to  fbrsrike  the  ttett  6f  Ae 

plaintiff.  \*TOnW\jafy>fid  itijtiribttrfy 

caused  gbni  l^ad^lft^  WtH  |u«<j^- 
'  der  td  be  ilischWedtieii*  tMplifti- 
""'  tiffs  6!o8e;^afid^feAy^dirtV^^^ 
'  anarftoveawayA^yodfe;WHrt»y 
'  the  plaintiff  wafe'^feifeHtW^-Wdm 
'  killing  the  rc/ots  dnd' taiitig^e 
'  vounff  thfer^dft  'm,tib^^jiur* 

Ttfel^  on  niotlbh ^iri'^sttfflt] 
^  fnent,  that  this  acrtdti  'inifi' 
\  niaintAinable;'inABth!licfi'^ils^'*oakt 

were  a  species  of  btrds^fiirte'n^ctuiNb, 
^'  destructive  it  'thtir '  Habits, '  'iibt 
^  kiibtrn  as  "an  aWclt  tfiwStf,  i>r 

Sieged  S9  tb  be,  nifdubt  pjtbt^iH 
'  by  any'att  6f  parli^ament/  aiwd  the 
;  pl^Mtlff  tx^m  tko^'^efeibH  M^ 
"  any  prl^perty  m4hetii,'or  AeW  Aj 
^ilghlt  tt)  have  tli^  r^ort  10  iua 
^  ♦*•—  Hannam  v.  Mocketi^  Em 
Fbge9M 


trees. 
5G.4. 


;<  /  V) 


ADMINISTRATOR, 

A.^  by  means  of  tlQiip'epresentatiOD, 

received  of  JEf.  and  aeveral  other 

persons,  'HiatMaUt^,  ^rjil4biis  sutna 

of  money,  to  which  he  was  not 

entitled,  i  BJ  ^ikp^ilcd^to  him   to 

.have  thp  mpycjr  whicjbi.he  i^l^^ 

,  '^paia,  returned,  sayihg  tbat'be  ana' 

the  other  tenants  had  been  induced 

to  pay  more  ttiiBAMib  due.    A*  re* 

>,#^»f>&f^  i*f  tilery  w^  any  m\^. 

:  ^  ta^e[  it  sijpuld  bo  rectified*    Held, 

ptJl^Ttluif  obviated  the  statuteipf 

1^ Witojti<^S|as to  paynieat^fpadsf W 

'  [pjDtJujf;;^'emMitSj  ha  well  as  l^y  ff* 

[a^'n^fC^naJiiitJiistralHx,  after'ifhe 

j^\ath ,  9f^  I  ^3  c  in  testate,  ^^i^.  'm^ 

,^j^c^  >(^9ongfuI  pay h lent  as  )^eli|re 

triat  she  might  recover  it  In  ner 
AfiMI- 


a 

yj>rwwM.m.,'p.  ^^}*^,^?.^.^?""' 

itt;  u4„ i  ADVOWSON.    -i-  o  •■ 
See  SiMONT. 

AFFTOAVIT  TO.HOLD  TO 

lOU    %J.  "    oil     (l).>i*<    (')     .VJlIulll     lu 

o)   iun\  (Aail£P|MESTl,.b,.i.i>:j 


.38A'j  a«sn!i«if»iTOA  Hif 


-91. K     .aulj  AfclfiN*  r.i.'ia  {HI,  (.'J 


$';««P*1*» 


^^  AotIOM  ok  TRI  CAfl^A^ 


I<^^Bb'  liiQi^fil)  ^tti  |iii&ditfr<M|tttt 

^  5f}eU[i  M>'i|hb  <]^i#fe  Al^|^'!ctet. 
<*^toe|itlfor  life,  and  that  for  ae- 

oiburittg  tM^isfti^  hsmmt^^^^sSuA 

7:(polloi«a  iMd  1|d«w^i^fi«#Mlk  c^e 

i^«r  7  ]^^e6t^  u^  IM  jytMdji^al 
>-  \mm  4ip4vah|;erjcl^>  tftd*  th(fiP^MMiH>f 

n4b  bd'thi  afii^y^ai}ted;'''^T%e 
v^H(D2M^JWaM<^aMi;$«€<d  by  IPfa^ 
^>«ale  dae«(,  dinU>fb^i<e^iii^aaW>i'^ 

.^aaaed>ira»^>Bea«6<di^to>be  tk^Wift- 
•aideration  paid,  aod  the-)biRbfe^o 
libi^iatti^  littdu^^M:f7il«dl'^¥^ii<^ 
bb^l  the  4»^^  Mt  4&^HiilM|iniUfilbt 
o^f  eliir>p#tfci0lfW(i8^8o^D^ti4UM : 

-fldd  fehav  ii'#ib^dt^(ftdi8«yy^o 
bmftHdn  UtofaiMt  d^Mli^^fte  4»fe- 

/lad^atelidiMli^Up^^ifMt^tli^Be 

h^i  Aoi^tttkttMll  ^'  aik-  ^nullify, 
S  Q  2  enrolled 


.fj^rolled  ^pwsp^Dt  to , the  53  G.  3.  j 
'  Cf  141./  ,aji ,  ^istruin^bt^  ♦was  '  ae- 
acribed.  ^B  an'aasigijment  of  cer- 
tain  leasehold  prenpises, '  The  }n- 
gtrument  was,  is  fyct^  an  under- 
-lease ;r  Held,  that  the  description 
'  given  was  a  sufficient  comphanc^ 
with  the  statute.    Butler  v.  Capel^ 
M.^CK'ik  i^'  '  •'       !  i*age251 
4y.  The  anpHity  aqt  W  G.  3,  c,  1*1., 
.  «{iplies  .oniy,.tp  4^nuitiefli;  granted 
]  ior.  p^cupi^y,  consideration^  and 
..therefore  where  by,. carriage  spt- 
j  :^lement'  I0,000i'  was  tp  be  pftid 
.]i]^.tha  t^GT,  ofihfi  )vife.to  .trus- 
.teea  upon  triust  ^bipay  Ihe  interest 
]\u>  ;i|he.  hnsband  fo^  fifqi  ^d  the 
I  &ther  died,  without  havingi  pfiid 
«  tl^e  .principal  tqi  truat^ea,  and  U^ 
'.,  ;9$aim  b^iflgt  .en4)«rj^edr  find;  it 
.  being,  ynicertain    whether    th^re 
.wQula  ber  sufficient,,  to*  pay  «bis 
^  debts»  :the  husband  agreed  to  ac- 
.  .cept.  in  Aeu  of  t}x^  lQ,00pZ.,  <500P/. 
: .  and  ^ « annuity  if.  \  251^ ,  payable 
.  .during,  his  ILEe:.  H.  was.nQidy  tl|at 
I  aueh  anpuity  granted  by  the  ^xe- 
I  cutoca  of  tlie  father  did  „not  re* 
quire  to  he  enrolled  by  the  statute 
53  6.  S,  c.  HI. .  Bkh  v«  AUer^pll, 
£.50.^.  875 

;      ,  ^    '    APPEAL.     ,    , 
1*  By  the  ei^th  section  ^  the  ge- 
,  neral  Inglosure  act,  {itl  Cr.3,  c.  109.) 
•  when  cpmplaints  are  made  against 
public  roaoa  aetout  by  a  commis- 
aioner,  he  and  a  justice  are  to  hear 
I  theiOt  ^nijinallv  direct,  what  is.  to 
,.be  done;  .and  by  tlie  tenth. sec- 
tion, prmte  roads  are  to  be  set 
out^  aubject  tp,  the.  saq^  [)rqvi- 
.sions  as  are  contained  ii^the  f^ighth 
'  aectipp  r^pectipg  pnbljp  jpads*/iA 
priv^.incWure  acjt,  iawhicih  0ie 
.general  .inclp3}ir^{act  was  riepH^dy 
gare  an  appeal  lA.^U  c^e^^r (ex- 
cept aa  ^o  mcif  pets,  determ9ati[fi^s, 
.  apd  j^ropeedipga  ojf  the  s^^  «qm- 
:  mispio^er  ^  were,  by  thei^^ftid  jje- 
^<fite4,acV.  ot^  aiat>.wt.,4ire<?^,io 


be  C^al,  bindiflg,  ,anfJ,XQi)dwy^.) 
Tb^.  cpnjroispiq^er.iui^^f  ,l;ha,t  ^ct 
b^yihg  set  out  a  privf^j^  i;6aiv(lijph 
,was  pbjeFted/i9^,Ae^dft.  ju3t^^ 
uppp  hearing  the  9,ompki9)t,  ,oi;^^r- 

.al.Iowfe,d.:^^pl4^  .^M.^tl^.i^PP^ 

,  against  aucb  ^or^e^,,ffi^  ^p.  .tiLen 

away,  ;becajiia^  \\.  ,i^as.T¥;>t. joua  o^-^er 

qf  the .  copndiQ^jon^  ^tc^e^  but  jof 

him  ^n4  a  jn^iicp  9f.pe^e..tpge- 

. jther;' and,  because, fh^  t^^^ih,  »f^' 

'  tion  of  the.,  gjen^ijal  a/c;^  does  not 

expressly,  say, Jthai  ^e,oi:4e.^  of  t|ie 

,  comniisaioneTsha^ be finpl respp9t- 

ii>g.  private  rqad^^  .  ne  [f^ng^v^ 

'  the  Justices. of  iHpJreM.fi^di^^^ 

.  Yorkshire,  %,  i  G,4. . . ,  l?/«e.^ 

i.  By  5f  G.  Su  (?,  fil.,  an  :appeaj,,  is 

given  against  {(  country  rate  majfle 

m    fixed    prppprtionf ,.  ipv^ri^bly 

,  adopted  for  a  series, of, years,    ^fie 

.  King  v.  The  Justices  of,  Yorlp.fi. 

^^4u     ,;  .„,  ... ,;  ;,,;  7,71 

S.,. A, notice  p!f  appea}  ^gainat  qv^r- 

seer's  acpountf^  ^tete4  that  jtte  ap- 

pellanta  .pbj>cted,^o.  pertain  spe- 

cified    p^ymep^.  Vllj^a?^    >r^.  ^^ 

account^  to  have  .been., m^e. to 

persons,  speciQed  ^by ,  i^^f^  in. .  ijhe 

.  potiqe:  ^eJdj^^that.th}^  ifpticq  was 

b^d,  b^c^se  u'did  not  st^ate  ^e 

Clause  and  ground  of ,  fipp^al  as 

required  by  %Jl  Gr.3.  <:,  ^sl  ^.4^  . , 

..    \pijd  ^tiorpie^,  acjuieidf^ys,  before 

,  the  appeal  w^s  tj*{edi,  .agreed  to 

admit  on  the,  trl^.  o£  the  appeal, 

that  ^hc ;  supis  obj^cied  to  .were 

,  p^id  to  ,  the  ,pi^r^n^  ,to^  .wjicp^   it 

,was  alleged  ip  t^e  af^punts  that 

jthqy  were,  p^fi^  J^^lp»^  ^^^  ^** 

.  .wa?  ,.pi^t  My  Yfaiyjeif ,qf  tJbie  ir^^- 

,  .Iwty  m  m  .WM^^  becau^cfhe 

-  9?j^qnt.pUh^,?fMn\?s  w^  nq^^ 

■"i-  ■-''I  iA?PP»QPIBIAiriON;/'— " 

ter^  i>;9,  th^,  9Pv^t<i«WW.  -c?"*- 
sUtttting 


\*^A%!jngllkt»trae,'  cotidltionled'  for  te- 
'•liltftiiib'  riidrteV  tb^pt'ovid'e  Jbr  bills, 
'  idh'd  fbrJ^ihe'Wiytndnt  bf  such 
*'iStii!ifi^ijJ  th'i'Zajridbn -bankers  >T]%ht 
"■dflvdttcfe  em'  aCcObqV  of  persons 
^^cbttstitliHng  the. firm  bf  the  coiin- 
"  ttV  b^Wfcihblhtfd^e,  or  atiy  of  them, 
'  a^bi^t^a^at 'hit  wWh'bth^r  pfer- 
'''shlni.  ^Otie  of  the  partners  in  the 
''codnti'Jr  Wank  difed,'  a  considerable 
■  'balatie^'  bdbg  'th6ti'  diie^  to  tte 
^^%ond6h  bankers. '  H  wias  tHe  course 
"bf  business  bbt^^ebi  the  two  houses 
'^fd^'th'eX^Wrfon  bankers  to  send  in 
•'t6  tfte  cdupti^  bankers  monthly 
'I  accounts  bfVecelbt^  and  paymeots. 
^'  tn  the*  monih'foiloi^ing  the  dejath 
'  of  thd  d^deased  oartner,  theZbrt- 
'"doii  bdhkers  redeiv^d'  sixms  in  jpay- 
'  tpent  thor^  than  sufficient  to  dls- 
'.c^hprge  the  balance' then  due;  but 
Vdoi^in^  the    same   tmife  they  id- 

*  vanced  money  on  account  of  the 
"'trttin/fry  -baWWck*   tb  'an     e^al 

•  'iicmdont. '  In  the  first  instance  the 
"  'London  'bankets  entered  in  tlibir 

'books  t\\  receipts  and^payfhents 
"'rnkde  'after*  the  deatH  of'th^  de- 

'■'Cerised '  jfrttrtAbr  *to''  the  account  of 

'ftd  did  firm;  but  th^y  did  not 

"trarisrttit'ariy^bcbunt  to  the  fcoim- 

''^  try  btthkeffe  untfl  tWb  hadnths  hfter 

thi^  dfeath  of  Hifedeceds^d  partner, 

'"and*  thfen' they  transmitted  ttVo  dis- 
'/tihct  accounts;   otie  th^  kccddnt 

'of  the  did  'fimijniadeyip  t^o  the 
^  day  d'f  the  deith  bf  the  partner; 
]'  ahd  another,'  ^  nfeW  ^ccoUtit,"cin- 
•-'' taining*)aTf'payiii^nt^  and  tecefbts 
^''ftubiedueilt'tfe  thatfi  tfme':  *Held, 
■''ihai!  tfV6'  dtitHes'  fh  ^he  books  ;of 

''tJie  tondik  bfttife^s  did  libt  amount 
-  ^b  li  cbfnpletdtipprt)prik<lbii'by  th6m 

\<^  tfle  ^eVfira!  piynJfebW  to  M  (ild 
^'acc6ariti  iuchf  ap^O^Viatidnl  iiot 
being  complete  until  it  was  com- 
raunicdM»dI'tar;fh]^ipBMtf  It^  be  af- 
fected by  it;  and  therefore  that 


ARBrfRA]!»^NT.  95*^ 

'  ^^pply  the  payments  irecetved  'stib- 

*  fieqqently'to  the  death  of  the  de- 
ceased {)anner  to  (he  debt  of  the 

'new' firm:  Simsori  dnd"Other$y, 
Tngham  and  Others^  T.  4(7.4, 
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ARBITRAMENxI        ... 

I.  Tlie  dedaratiori  stated  that  the 
plaintiff  atid  defendant,*  by  totides 
of  agreemcDft;  (reciting  that  iev^al 
actions,  arising  out  of  'the  same 

'  transaction;  had  been' broti^t  aAd 
defended  by  thd  plaintiffand  deftind- 
ant  G.  .4.  andD'.^l.;  atidthatm 
one  of  them  thetftsslgnees'  of  one 

'  J.'  Ti  a  bankrupt  recovered  a^aiilst 
the  now  plairitifP  250D/.  and  that 
dts^iutes' existed  between  die  now 
plamtiff  and  defbndant  respecting 
the  value  of  the  goodi  and  stock 
which  each  bad  recetttd  from  a 
certain  farm,  and  also  concerning 

•  the  proportion  wWch  each- wai^ •  to 
'  pay  of  th^  Sfeid  sum  of  2500?.,  ac- 
cording tb  an  agreement '  entered 
JntO' between  thembeforb  the  tri^, 

'  and  also  concptnin^  thfe  costs  of 
bringing  and  di^fending  the  actions 
-   above  mentioned,)  submftt^  them- 
selves to  the.awaid  of  J.  T.  J.  IL 
and  T,  C.  respecting  the  said  matr 
ters.    That  the  atWtrdtors  tatinj^ 
the  satd  matter^into  considefi^bn, 
i^wattl^d  that  the  d^ndtat  ibhould 
pay  the  phiintlfT  444f. ;  th&t  fl^e- 
"  eifehth  parts  6f  the  co$ta  of  iJie 
■'seVihflactiobs  before'  metittortfed 
should 'be  pajd'  by  the'  plkintlff, 
'and  threes-eighths  by  the  deftnd- 
'ktiti  that'  tfi6'  ^mrf'dVefidy'ek- 
'  pendett  by  ^dmiei  bf  themf  Should 
^  ber^IlbWrid  ai^nAtt  payrfiiBiit  of  His 
'^pr^pottiott';  rtid  that  whiitx  the  scan 
•df4*4«'^ft"the  c6st^  w^e  pdtd, 
'iViuttnil'i^lie^eb  shbidd  be  given. 
m"d^uWtt':-  HfeJd,    that    the 
-WWritiff  im  enfitied  to  Vbc(Wet; 
'W  that'ai  to  tftfe  flrft  pstti  of  the 
'^Waifd/**Wo(ifc»ig 'Appfeai^d-  oin  tHe 
SQ  S  declar- 


li 


iS« 


ARBITKAMENT. 


r^<llCJ'.^K 


ASSUMPSIT. 


^'  ^^n&%  liable  to  pay  the '  Wtiole  ^^  i^6lbh^d;  BdlhW 
^""""l^W^^iiaj^uktimiSii  6aMi  "^^iHe  %b»t^  i^^*«ls^)affplfc«liiha/r'Vte 
«-*^';tl>  Y)uy,iil('biit^'^^  4441.  ^ai^fti^ded  '«^'aA<Mttitt^>lQ^«ii^  Ww^lftfM^I  re- 
f^io  HiSii.  ''As'toUh%^  aee^tid  pari  ->^'4iH^«d^lMi«  ddbi«^;<'te  l^^atriKldU 

'  4e'*W^  jsmBdendy 'certstiri'.  fthr  it  "^-^^^  tll&^^iteu^dr  tliiiUpfftlfaiUion. 
^"^^^Qibld  h^cSme  86%ott  .ta«aHim  ojf  ^V  ii*wtf  V.<'HflH^'!tf-'«>'*l«y44  ^20 

^'''^tbkt'ft  wbtJMt^  filMl  (if  dtb^jNfisf  3t  ^  ^  ^f^^dm^UMl^!«iMrdrtwllidi, 
^\^  aci6Wln^4is^*ffl^W'w^p  'Of  wert'  ■«•'  *y«hfe  f^fffitflofitt'HileiolirMbMice, 
*V  liof.^ptftej  abotxi'th^  i^^MMi  ai;  nM«^^^e>l<y-%l^«'«ilidkJifL||fe)afiher 

-^^  iiSh  *«puttei,  b^if.tte jtfWtrtitort J  ^'^'.  di^  W«^dl  •  -iKWiiatciiVj^Jiyrrtf, 
"''''' iA4^n0ttalf6''ttt^\c<Mrierjiatfea'^i"^^  ?t,mo!\A  ./  v^v>:tKgoi 


TOOTHS  .lii 

^""'1^  miid^;  W^  amfjEed^rMMKi^flrdlnible 

<^''^^^^4eeiatat{^'aftett  ^ib^  o^^>^.aftttM.lu||ela^|tetfcMblwMlloe• 
:^^  M  'if6ad»lbt);  katM  Iftoi^ >!Mkfo^k^^IrMfiMC^n^1fti»^iteli«A^<tiwde- 
^^\^  &i^'hfJt,W%y  dd^^'agre^  W'givpf"  >  Mivpltfittiirtatte^^ 

^.  „,  „„,'kfid  tbik  ar^^^  ro^Whlithittodhrftm^dhbib  NbMen 

'ed«tte^''1in»*tf!ek^ttdtiApei»-3i>^  .j*  iA-n   ^o  jtx.w711 

'^^   iliitpttfeiftre:^  ^€H  'ti{)c3i''tielharreyr^-'^'J''  •  «i  v  .A\  ot  nnq  b  jsliabno 


•Oil 
gar- 


^^'-^  referred^  with^  K^dtj^io'tl^WU"lJ'W%toioi4^  .Wbo'/;|}«idt 
-'f '^a^br^'W  t<$^t«"''Al^i^<^iifi>;^-^'  ^iMir  ^l  teste  AUUi  '^ 


i^^'<j)art»S  ^d'^d^'icMitf  jtii^itk^ldi^d)  iJ  lM»<k>8M»faB>aotllatltiM,tedm. 


at 
pp 

.  mrtm  ti5^  tMMc^^itft  btfiltt^l  di^d^fu  iMfk>8mwfafiPaoUlatitiiM,  AMlin- 
^^'^'-bn^i^'flfi^V'iikltMkvte^ii^aelb/^  w^^^(t  MiiedKuftAa«dhi06otD«'-M^i  and 
'T>^  '}ie()d«hii^1i^8-(!^t!i^Mki«(dideti  tHef -  '«ilel(wl»&oaiili»Md>ivii»OT^ 

ltil^«lPMimii#|(drid'*pttlfwa^  at 
Michael' 


MtMimy,  i^a  ^yMwwffipi 


.ii-^ij'ij-.-.A    AssuMPan:. 


j:-/. 


:M* 


r^^tfe&r!teoafiQy»  aad  that  tfai^.l^nd-l 

bi(Mme;(»a^„ltortriMl«iBe^  {^lYifti^ns  t 
-noiibtl^iKilMi)  tbep^^i/pbiirQbwWent 

^)roDU|^  nai^lm  att  ncliQp^  agaiQBt  » 
</i >(lfcci^i|midcMfi0«^,f<KiiB4pcOf(  ret 
,j'  imai^giini  thwhmi$^  4m^'mert 
'^<(«ottouQ4  t#i:mftk$k  ^V  |he  imsent  jt^t 
oiiiJwklieokiir«hwait4<VM;9f  |4ip^|^    n 
,?!-^ntiA.«r.deftDdBm«K  M4f«tfttaiM^ 


,  A(^Q,:imakfSS  Q^,ajjrof4w[5iy  qbtc, 

•  H«^  1  SxBtp  ,,i|oo?Mif9p'p8it ;  . ,  and 

baoki^pW.  ^i4  ^  ^ '  PWW^rty 
y^m  4ulyi  MWgnec^,  to.ia^ftfqeeB, 
jarJtuewbjf  1^6  ^iMiCffas^.  i|fUp,,,aiid 
;rigbt .  tp  ..lodome,  th^  prpxni^saff 
noj^,  before  .^p  tnipi^,  o/t  %J  i^ 

a#fjgfiec^,  irbi^hn..  Uml  iowrse- 
P9P0t  JKy  Y<..4ij^wa§  :TOid,  aiift  ere* 


nowotf  «9i(2)4iM^Aer,lin   .  ^ ^     , 

Af.  4  G.  4.  271 .  f:  ^^M  ^9  .fi^  .H&  ib^.  pJ 

&  Wbere  a.^niM)^,  ^upied»  under.  /  sue*  -  iRepba^lioiSii  tp.  tM  li^  plea, 
an  agreement'  i^Atiuaing  a  vnnetji  r  t  ll^k{  the  ipi[|fii|elMent,  ifaa  ^made 
.8  i9afr9rAvifiQ0p^aod»aQM9iig9l<)OtlKr8»u)t  mih-^ll^i^imaV^'^^  w  bittgaeM. 
-9f^  that ifa^^iahflild  Jean  lki«  itvawUea,  j  [B^jpw^i^r  ^1^14%.  Wt^  ,up(^tbat 
f>((^'jftTtpna<milp  iwpawa  HfUk  tthifH  y,  &<^t«t; 4 y^ijQt laying  b^AUnd 
^doiliha[iiBndlMrdtarfg)ft.40ckMfi«en0-r  K  ttirtbfii  pV^fitiff  fm  tbe  |nt  istae^ 
-»haaayii^^4hoiJjie>.d0r#nAm^ba<iamen<i«r4,^  fJi\^  iekfidmx  w  tbe  ne^ 
haiim^mtf^WfAr'miammdtfj[9ti^  j  ^<9idr  i^wafb^. that  the  pla^tiff 

ff^^'  etfttoujftfUMAieitOijx^lNiii^!';  iviiliovjtrj V'  >wi|B  ^itlectft^ojajgn^  iipQ#  the 
iari.^alMagroiitTthfeairafe»aii|»  MM%ere)r))  w|ip^?^f$ar4  J^cSt^tbeoauafa  the 


4^n4ifpt  if(lM>  lwd..mada.tb^jEX>te 
pwab)oi^.iliFJB.  or^liia  Qi44P^  was 
ail^pedj^oQ^  aajri^g  that  X  J?. 
waa/pp^  rffonun^ent  ,to.  make  an 
oadlfw .  .SeboaaJh^  b^C4Uw  the  pro* 
p^jr  aeqiiired^jb^  n  bankrupt  aub- 
sequently  to  hia  Danl|ri^tf^jr,v  does 
.fK»^  aWpteljh^^eai^uLdieaaiifafes, 
although  ,tb^p  hft^4  f  i^^i^^jft^  claim 
k4)hu^  ij:  t}i^,f[p  iapt  ^p  any 
lllain^  thsbiw^tugt kif  A.q#tt to 
at.4b|G^;amrftion  of  thre|p>i    .fttpbiipiipperty'.rfigfinst.  all : other 
aMinths  from  'that  tttee  remaininb)  r^ .  ft»fmf(^ ,  |  Dirt^$^  un4  4|I(I^  ▼• 
i«ietfMajof)T^aicvtil.  etaeced.fMd.rf^  c^i>Q0fe>  .H^iiGi.^...  ,298 

^n  bpvw^fi  tHddi^  4ilsdi  be  «fgiiit  r^.  <&iX>e<4ara^Q9..atfUqd  tj^at.bl?  agree- 
r|if  moerrifriafeJiiT  tbchtiaiMav^lii^endi^j h  weptt  betwi^ iplaiQti£.ai4,,(!^.  C^ 
n'  had  oatitbatltoaQasiaib^.^.^^'  tn^iv^  F^I^iff  agfpe^t^i  aaV  aDa.4a]iver 
iiOi.  r<ppapnarenaidaaerb||Mi4U-h^  b^./  ^  ^b  (S.  ((i^../^,JlaiBa,nwl]dne.&r]2^ 
^oiiiln»<thadaaMaanGomtal«fertl^  slUai  Fip,J^.p(Md|lim^.|l04ppf^ 
<A  \aifla,l&r  alildi  bia^riMalW  Ibi  tilt,  f  ^aa4{))^  i«ai4p«|i>je..T^k9^ 


irjbyb  JldiiiprMi8«!TU|lda»r'«<;lea8et{f; 
.1  t»aiilaillingra|daitf^of.He*0n|i]rfG|cr 
(IT want  of  repairs,  and  jaftar^ardk^ 
underlet  a  part  to  B^,  who  under^ 
took  to  rqiMlt^litilbin  three  mondla. 
after  notice  for.  that  puroose ;  the 
premiBes^  dnderlet  being*  otit  of  re* 
ipair,  AnS  landlord  threatened  Ay- 
msist  ilp^A  *tKp'  ftrrfMlure  if  thej^.  n 
were,  n|i  .^fppaiffedy/ and  A.  gaW.,^ 
Motice  to  B.  to  rapairv    The  pr^«r)  i 
tion  of  threJo>i 


.Y.'^;iriOTTA 


ASSUMPSIT- 


J\?.1WJ^^K 


-3**d^ftfu!t  tf^kSWHf  ^#^8  «d'htf^  Sack 

^*^' NordSii  premises  and  of  pfck^iJP,  at 
the  request  of  the  defendant,  apt 

l>oI  ■  ■  1 1  n^  }  ili^tfO^lil^We  the  weekly 
M  instalments,  jipfendant  praaiisea 
^  ihe  plaimiff  tio  itafi:e  the  machine 
^^\ and  pay  the  batancfe,,  should  there  ' 
^^^'  fjo  any  default;  'by'  G.  G,  in,  the 
[' *  w  qeli  ly  pay  merits :  Jtf  ^I  d;  that  this  "^ 
''promhc  wis  nudum,  pactum  and 
f'-'Vold.     Bates  yI  Corf,r  Af.^^OU. 

VfLg^  474- 
the 


j^  Dedaratiop  iii  iisstimpsit  by 'i 
'!( .  ,^seignf«^'S  of  a  ti^nfer^ipt'  slated  that 
J*  I /'ihj&  defendant  vvas^ipdjebted  til  the 
^•'^'^^'"iirtls^rupi  bcfar^  "hip  bankruptcy  in 
j.|r/;pi»/.  fpr  g^pas  soid,^  &c.^;and 
.  f*.  cpnoliulcd  hj  Sitatifig  :.that  the^ 
^-V  plaintiff  hpd  sus^ined^damage  to 
\'  7  tJi^t  extent,  plea,  tW  be,fot*o  the- 
.  f ,  Tjapkruptcy,  updjn  an  account ^iate^ 

1  ;  betwegii  the  bnnferupt  ^nd  the  de- 

]^^'  .  fcmkntj  the  Intter.  was  found  to  be 

iiii^ji^tcd  tQ  i}\Q  bankrupt  in  the'  sum; 

;V  *>f/^K^Pr  \vUc\\  s(tid  6\vn  the 

",    (banftrupt^ilrew  a,bill  upon  the  de-^^ 

I . '  f^p^eofiy  wnich  ^tTv^  4efendarit  ao- 
',^»  pept'ed  ftir  and  on  account  of  the 

I     f aia ^several  jproujises .  in  the  de-* 

) 'i^  ^'1F¥^%    nsien^ioned^    by    reason 

.,  '  w)pereof    the    defendant    becamte 

liable  tp  pay  the  bill.    Tfhe  plaiii-' 

•  l    tiff  tiaviifg[  replied  oyer,  }\  was 
\'^,  it^eld,   iijpon   G^miirrer  to  t^e  re- 

*  ■;  plicat*Qnii  'thfjt  the  plea^  was  bad; 
.^^^^  inksrauch  w^^WjQ?  pleaded  fo  the* 

;,'•  /w6ole  of  tbe'deipand;  arid  the' 
.,r,,  giymg  ,p5  a  jbi\l  for  ^4QQ/.  wa^j  nqt, 
.  }    in  poii^t  pr  W,  f  saV»sfactTon  pf 
^; ;.,  ift)^^^ ,,  (he  amfliqt '  of  thy; debt' 
.  ,'  claimed.^  Thonms dTf4 /^^^l^^9  >&• 

.  „:  ,f7^ji  ^4  'U>e  di$salution  was  ad- 
,, ,.  ^,DiU  was  drawn  m  the  nart 


niirties  bf " 


^  if.  and^.?<Mfth^«4ft  tf»bell 

'''  't^d'  ^'Ci>*i«<Hhdftt^^<MMtaMNlon. 

^'  'fe  ^ftnterWffrdft^io^'^ite  akdoe;;  for 

"  ru^t^ -iind^^^tifiJlal©^  -iBl-iion- 
•^^u^]()st«^.^  t^9&»S>t^''^>^^^  ^• 
'^H^ld;  that  he  was  a  competent 
^  wM^^  fbf  ^^lo' i5!WWfr^a«IaUb- 
tejfrt^HheMl«ft)1^  Ws.ltflVwflPom- 
'  trtbdAii»r'd«d'itttt^<Bi^^aii4ft»iff  B. 

■'  ^fghth)ftVe'^ovfedVirt««r»JA'^^om- 
*  rfi^SSiofi'.  'MiW)^^ViiJWh^<*fcrf^or- 

B.'IVi  ft^SQRfp^it  en^iek^MMfili^sMTiilotey 

'  defendant  plefildea«^ohi«WQitij>«it, 

•  lUtd  liaViritr  riiade-'u^ -llrf  -  fcue, 

:«  Wl^a  'plkhfXMP  to  ^btetdit/U**b  bv 

M^tpi*til^^'^htl^rttf^'a*'^Ietf  H^not 

'^    ^tltljty.'     I>*ft*fdilU;».8igti*dijbdg- 

^  'ihdrit  t>rttoti^pr08(.  r  'HMdi  IMt  the 

'plea'^ritei^  it^S'^dbkafltiirtlf  the 

s^ttie"^ '^'<^th^>  ani<<ltoludg- 

'ttietit'  W«»^  «^t?'  Ilsid^i'* -^'JlilWii  T. 

'dftdkrid^y^  ».  4IA  ^Gt4>.^' '  V(l  562 

%'  In  '^^ttipt<t  ^fbt*  *iW^acil4^ring 

'  ^d^'tipdn^'tt^'jgfvferi^y^i'UlWtnie 

nii-aMire  ^of  dMag^^^tH&^ffer- 

^  ciie*  l)^iSireeh^the^ebf««iiit'>|>rice 

'  tirid  thirt  Whii^'^dt^S^'a>i(ilnilar 

'  cAiaffity  diid  deAertptk)n>lWe''*n  or 

'  fibeilt '.^tfre  ^diy  '^Vhen  ^<th<^  *goods 

^'  d^htf'  ^6^  ^<rif^<'^b*«l'^4«fifiered. 

''  Gaifis/hfd'Vi'Viirti^ll^^Het'^mherSy 

'-  H:4(itaoi^:'  '^^^^'^^  :^-T..)7  624 

f6. 't)tfWdi(rit'^"te^tafoi"Miw^  sole 

'    O'imef  lof  i  feHip,^^^l^^  tfid  de- 

" '  livej^d 'tp  ihk  pWhtiff'  G.^JiK.,  an 

'  irisVT^]MeM 'dtecf]^iblng'>th&»Mp  as 

^top^br  ^fclbltl^a,  i<IWt  fitrt'  twiting 

'^  t!)e  (tertifitttre  iD?r  ie^htfyy*  m.  the 

;  '  foot'rif^hlfeH  w1l^%rktetty  '^  Sold 

"    riiiB'**^fthW.n\eiitibft*f8hip'^to  G. 

vf.JPiT  '^H^^tfftit^^dif^^^^ted  a 

"bl^  bf  ^b(t^  M^^  t^iiMtiff'Jki  the 

^ti^^l^^kii;  ^ich^did'^k  #^toribe 

''iYi^'Hilp'  i«*»cOfe«ei»^'b^^i>  She 

^'i^^m  ^bpjt)br^ti^i^>ai^^lain- 

:t!ff'^(i1^^iH^  aM^kiMH)^«ganist 

Wde^di(^  (ii^4eiii6liulif«^bf  the 

I  ^^dW;)  «W  th^'*t^tttel^<rfVWi  war- 

ranty 


ASSUMPSIT^ 


rrve'\v:]f'.<h       attorney,       ^ 


Jn'jt'>fjii.(»')  s  i.i,,f  vii  r«i»r  ?^gPr^2^ 
-rW;  )lnr.M6m^t,,(qf\n^q^^y  ]^,  and 

-fHo^f  «ii^fljk,V<fM!^„^^4tt«P  officers 
^^.»^pfv  the  cwp.Qi;|»Mon^ei:^,t.v.<?^jbai- 
^^ -c  Ufi^:*)abd  varif  u^,c;h9f|era\had^0D^ 

//J  t^^9ib^}i6^Yr^ip(t9rli?f^ftip^.pav. 

'j!)(pfhU»e;.  cpqi9af9^f  sVuld.  be 
i  »i  i;3)$Rgg4i[  F^bich .ipi^.4oigye  ,by, i^hail- 
•ifh  Hfe,mr.tfi^r/Ql^j¥|i^g,,y^r.  ,  At  a 
-  ti^rip^rtng,f.di4yr{  bp%P  -PeWje.  the. 
.V  ..defopdan|j,rtienj4;ua3^>i;y  (fce.^eing 
'j.i?,  by  virt|u.ci>pf  jt^v*  .#ce;A  justipe  oi) 
;i.fn'rti8)pei|W^  Wfi  fft^^^ justice, for 

-Tift/^fiWDMcvjg,  ,tfef^  PWf.Wi  applied 
> )  nr<f o  tlj^ww^rWs  ,H?efl^,^^l^eifi^f)^  and 

i(.  odo^iH^fj^Wwibg^l)  ptJ[Ae^,%^  the 
.l,„naui»,fof ,4^wta/the  Mfqif^  ,Whkjh 
Jj  >T  wrfl^/proy^.to^ft^yie  b.^en,;f^^Iarly. 
./ .  .ApaidNMftr\y»,^eriofi\,of  j^fi^^y-five^ 
/';^  years:  Held,  fiijgt, » ^^t ►  t^  de-. 
,  M  %l94lfitr,  W8oP<^  ^^^Utie4,  fo  ,^ke 
^jh  wiy  fttckifeejjpft)jrth^.,p*yW^tfor 

..  .nrW^ri^Jy  tlW^  rt9,j^t><i .  bajlifs  or 
,.!j  t*pajQi;,aCj,yivrnfifi^,4pa^x^  ^a 
i.  M^  lic^»<Q^,F9r<Q/  ffQt|,gWt/efJ:.|UnMl 
.,)  <,thci;^fi^,^,,^,§T^,,Wi  #  djer 


7 


.f!i  ( 


.. . . ,  ,li(^  T4iPWRei4  3, /¥^<m#.f;  W^^  the 
ni^   deft»d4nV,>f^^jnp)t  qi^jtJe^}  finder, 

^ti^^o^  tft,l)j^^rp)jg)it,Agaiiist| 


J.I;  nW?Mufi^<*b«^  ^l,fe^  ,fiQp}^  lioj^  ;^  pffrp(^e  o^f^funi; his  Jeg^  advice, 


i.  Irtie'  atipriiey  to.  a.cpmiissii^ji  of 
bankrupt  applied  to  the  attorney 
, , ,  of  a  piortjgagee   of  premUes  Jbe- 
;  longing  kg  .the  bankrupt 'to' join  in 
the  sale  "of  the  mortg^aged 'pre- 
'.mises.^^'  tte ^  inortgagee  -hairing 
,  ^  cbn$^nted,  her  attorney  requestea 
^^ .  th^  bankrupt's  attorney  tapreparei 
on  the  partyof  the'taibrtgage^^- 
;;  q^l^rtfons  to  the  doinmis^oners  of 
I    bankrupt,  to'ascertain  the  ani^unt 
'  of  principal  and  interest  due  Upon 
"  tlje  rportgage,  &c,    ^he  lattef  did 
\    so.     T'^e  sale  did  not  afterwards 
,^  takp  ^ffeci..     in, 'an  actfon  brought 
.  by,  the  bankrupt's  fittornej  iigainst 
,    thq   niortgagee'Sjattorney  for  the 
^  ^  ^mount  due  for  the  busmt&s  donep 
it  was  held  that  ^hL'  question  ^vas 
,  properly   submitted    fn    the  jury, 
,    whether  the  credit  was  given  to 
Jhe  defbndaiit';  and  the  jury  hav- 
; ,  i;^,  found  that  it  was,  Ijiat  the  at- 
torney was  liable,  altiiough  at  the 
time,  Y^hen  the  business  was  done, 
it.wM  known  to  be  done  for  the 
beneift  of  the  mortgagee.     Bcrace^ 

.  Q^nt,.one,SfC.  t.4G.4.  ^  .11 
^^  An  attorney^  has  a  lien  ti'po'n  pa- 
pers belcinginj^  to  a  hankrupii  not 
pply  fpr  his  Ipill  fpr  Ijusines^  done, 
bu^^  fpf,  J  the;  (^oili   pf  an  *  iction 


\,bi:,pu^ht  against  th^  b^rupfcsub- 

.t  (iseW^'iJ^ytrh.^^'®-^^?"^^%\^f  *® 
(     coxTin^^^on;  to  recivfer  the  apount 

e..\'    pniis\hiir.     LantMrt'v.  Sudmas' 

,^  ^4,jJ^    (^mmupicaffoiV'^iaaef*  by  a 
\^lj5^nt  itp  his  Wtbrney,  Wt/'i^^  the 


BANMHUPU 


0}  did  tflAf'l^f  di6olMed'%  tM  at 
J'i  vigoMty,  tf  oyicdtM^a  wlide0B^in  a 

r<'  \$i^mn^^^^  iHtiat^  and  Ofkm,  JSf 

rfi  i^Mi  iiii«quity  Wiis^^dlsittldsed'witb 
'(    <«o«t8.'  I)i)»plaimtf  tatMight  afi  ac« 

<"^|idnfoi^  die' tiatbe  ^ca»i^e^'  and  re- 
^i'  odvaretf^  a^'vehitictJ'  1%6  tioate  in 

''i  dquity  iifay  te  i^etr  tiff  Agttinit  the 
^    jim^BBt;^^o^^t  t^^        lien  of 

^  th«  40;roihef ;  MiWilicHr  v.  ^atn- 
*-;W(^,  E.5G-4.  '800 


i  ti^d»  ^aidbfislifc  to 


Iff*      .3 


1.'  .fn'ii-;.'.: 


tl'».- 


[NDOR  and'  yEJJbEB,"  ^ 


■.    J ' 


^ATER^OE^; 


1)y»thaaiterest, 

iM(lir|Hr>tlx0 

tht^i  twe  irf  infioBseiwifei 

vesteA  inithe  ai^giiHv sAMsb v 
<  tbeandancnlBtolab]r;^.^«(Ml0i<C 
'  and  createi/  no  right  ift.  itfife  )daiii- 

tiffli  t<i  fliM.> '  Rd^ifieiinfe  ts  tfafc  lait 

1>leiW    that   tfai  iddtoBSMoM^raa 

'  made  ^rilfe  tire  <fofataii?.of^lW  as- 

-  tigtieM. ':  ^RgjoiAAr  .itwira[%  limae 

upeti'  «liat  facc«  n^  fciadiit  .kaaing 

b^n^  found  £ort  tfapDphiintiff  omtbe 
^^kaae,  aodfer  JtM  ^fl^iBiaiit 

«<ithifr«eooiidv  ievi|ai^thakJUxe 


i)A  iD8t"by  nneral  t^qrage  is  te  b^ 
'f  eafeidaited  betwefen'the  ow^cir  of 
>->  ah^iand  4iie  :owner  df  meds^'  ac- 
v'*  oardlii^io  .die  law  tof  tWi>oh  of 
rnt  dibohaiMr  Sitmbnit'md'LodtrY^ 
li  WViCi  E..5Q*ik  805 

liii'  hk^^yjUi^mn.fhy  Ike  antpees  of 
):    m  baobnipii  itiioi  bad  obteaed  his 

Mi*Qfirtif«(lie,'iiad')reIeii9ed;  Ae  ^aur* 
'i  Mp)<li)of'btMaMbe;.die,lMdkrtipt  ii 
v'(.  K'«ompf^t  witnefar  tai  provii  the 
^".*  bflwd^qtif^jDtf the^xmadtobaiDBers, 
$.-  ii;^  4wd^)^  tQ(, ideatt^!dieffvoKeed<* 

•\t  iEi9«\  taken,  undb^^tbe.  oemstMsioii 
r  V4  against  him.    ^forgatit  A$mgkbc»  v.  1  •    ^ __„_^^_^       _ 

r^:TAig|0f?jar^)#&44«..i.'\  [<..(  V  1^1  ?u  ift^iaeala  WbiiamWtoai$it&  by 
K&f  Atfltmlpsiferiby  the  indoiise^;a|^8t  niiB.^:  i^irhaMB^^voadniediti^xfRy 

-ir  the  Wcec  rf  a  TirtTmhnnq'  tinfn  fun  hIiil'  bmiMiMi  m  jjtMuiiiilfiii  a 
-  f  -Myabfe  .fco,  rf;:  JSUofrhb  tirder^|i<r7eM(puid>»^krif,T¥*aib'Jie  Haoiune 
.r  rJaa^rfimt^tonfasauBtpntf^dbdl,  se^ 


Idalhitiff  wai  eniidedr  tDirjudg* 
•{KMi'tto  whole  <reo^rdt)ni;^r^i>e- 
aaiUat  dR'defeadkmtiivluabfAiiMie 
tte  votO'  (H^abiia'itoiui.  £L.an  his 
4lnjte«>«aa  attoppak^^ftapLv^img 

•  4hat^  ^«  A  «wtti  Hot/  ooomftibt  to 
'make  an  order.   SecQitdt^rMhuae 

•  the  propea^  dBq«ire&  lvjr')d  Vnk- 
-vopt'  aubie4utBtfy:.^^  bk  diink* 

^  ^rvmtcfi  aioestvfni  ateaime&fTjveat 
In'  the>  aiaitjMea^  .laMuAglb.liieT 
bara  cl>  vi^ht  «td  raioiaicifeiJlinft  if 
tbeV'd»'iiot  makbtiapy>nMm|i;tlie 
bankrapt  ba^a  >iigbt«Tlar-adBiijpro- 

'''-peifiy'iiigainpMi  att^qMbfliriparBano 

9.  Wb«f€t  ^^  and  J9t*  kere^i 

but  the  whole  of  the  bn 

'^anted'ed^byand: 

'  il.,  Bi' neYSB . appteringiiita^htbe 

vorld  aa  a paatB^tt  abdaatha^lis- 

j^laiied  of  the.  ^parineffriniifiby 

effiuxiM  of^net  blU  tkk  (Mtter- 

'  Mp  aloek  dQ&ieff«nt%  by  dg^ee- 

f\  flMmt  tetmenVttfaeoa^  mens^mt  bi 

• '  A.^B  handai- wtto  wte  aB>ranipifi  and 

vpay  all  die  id^Hafdimao  andtftom 

the'cbotetv^'vadh  tbiiaeJj^rJnr  in* 


uni  eb»d)yyrtha6rjd.i9«:becattebbankfiii       _  ,  _  ^ 

w.miVfkifmA  tbM!thM.pr<(pebty(|waAi.iiq>jA^I 


f^^hmiorwpti^  Hdd,  iUatoaUltiiftBart- 
i '  denAqp  pbopevlv  Bo^iv^BBda  Aaleft 


due 


:tiiifKitum. 


rMO 


M9Ms:f«idij^lfayds«d^  liiUi  to 

.} :  q^^  maineaui  trover  ag^io^ijieir 

;.  Aed.:r««iNiMk)g>  j^;«pi^ie.^kolheir 

,:  4mh1>  0f  th«  WU«irbtid^i9v&yoiir 

M  0f.ili>OiCt«rtQr9«r;ftt  tJ^Mi#jo£the 

r>  itafik^Upt«7.j'»4fl9^«fl^lC)00rf 

y  .'4  G.  4-  .  ^ . .-,  o  ,A  7^h««^428 

7.  Declaration  in  assuBpsit'  by  the 
assignees  of  a  bankrupt,  stated  that 
the  deAtettiiit'ivA>i^84bled  to  the 
bHcr^^^^^  in 

IXKXV.  for  goods  sold,  &c.  and  con- 
cluded hy  stating  that  the  plaintiff 
had  sustain  4^iime  to  that  ex- 
tent. I4ea,  that  beKNre  the  bank- 
H  vaptfcji  oral  .Mbr,a9C9iinl><iilalM 
)o  ibetweonitbe  hMdartiFi  tMid  Ike  de* 
feAdvir,  tbeJoMer  stolfoBOflte  be 
indehledi  to^  Ahe«:bMikrifpiil>  iir>  the 
«UaiVof;4Mlf># 'fiMP'^whif^iiiisidAiBum 
the  bankrupt  4niir'?a.  kilh«i|MI  the 
defendant,  which  the  defendant 
accepted  &r,i^o^  accomit  of  the 
said  several  promises  in  the  declaf- 
atioH<ufention#^y^b3if  Hiisbn 'Where- 
of the  defendant  became  liable 
to  pay  t^bjiU. .  !I>^  plaintiff  hav- 
ing replied  over,  Tt  was  held  upon 

th«i)^  iim^  bed^  iHHSttiMH  «s  it 
•wai^  Jt>lMtalc  tot)  she  <  ^\i^  ^  the 
dentauMl,  >anid'«h^^Mb^>dr'i«fbilI 
lor  ^X)<J  w^rineC  &'Jjht^o^^law 
i»MtisfaH»nrilfSOe(tfi|^liMPluu(Hint 
t)roi!)id^)<tebt>)aiiiiedji  HPftdtHtttiaiu; 

70  dCert^MiiirlBenrni&dd;  andnilKM  attvE.  ^4.  and  ^.  h<MHn^  i^ecib  in«)Mirtner 

vMfmyditetffiii^'i)iUsilbitnUhA^mt 
nitheaottM^  »ei»Mii!idkdcjpi|idr;cBn(  [  < 


ordbe  |cPthi«eeMerfayf|»aiedyftrf>his 
o)  ^%rieef,  nbUttg  imi4faa  ortief (itna 
'jh  di^MMofvof-'tWr^iida^^ 
orr tfat(i iHftent )4ind  aiifiansa^)  of ' ahe 

-ni (J<.s«i&.4«.  jri'i  on  Votj^  £a|^<989 
■4at  idi  agiBBfaufc^wQMtA^  tftiaer* 
HI  'clinij>aadIA,  «ibrokd9,  ^et}the 
-?i>  Mler'sknridr^puntiiaici  vgttMftifoit 
nil  ffce  fnntary  abd^dfi^Iieu  9tinfikeT'^ 
lA'^Mgi^  siidaki  ifeceivtt  foelMSiMr^uble 
')<  SfoeitAmi^qihrtioa  lofi  thofptdfit^ 
i/i>^itt«ib^  Mm  ibetaale,  .and  A^i 

3ii  dq|i»'Det)  ifeil7iin'j&>  aififi^shaiie  in 
-v<^  phrop^rtgr>«D.>pll^ehe^d^  .of  in 
c^^  thdptoo^diiC^stvalthfilgift'it.may 
ai  I  rendkik  AimJialUlB  «|  eh'pmrUfttr  tcf 

ot  ulaiam0flPvl«»^alim/dKd..4i^ 

-<»>  'Wkevc!  A^  bofight  fOMpa  ^f .«f tra^ 
-J  :d^  ivttoted4iftt9ic]|ijBl^iOomi^e4 
J^.' >  anvteti4tf4iinkD«|>tc7^'aad|niidifo< 
y  >  •  llieii^  taUb^de  nM||ient  kiHwledgd 
ii  HfdhebaaUaplEytiiHeldi  ihaftithf 
ori^aiaibiieeii.'iinnsiia  JOMnaddssiiMi;  is^ 
-0  (§uMfa|;ainit':tlie/iaBiIfe05>iCDbl4^oi 
.?AmmBfanfha>vtijt  fdrAeigoode^  |thf 
.\/  pi^itn^  btikigti^toteQtM  >yvth^ 
{ (  1  ibsti  1.  e.  15.  s.  14s  QbA  »ni 
,-r  Am^ari  AssffpibsM^ V^Y9w^i  itfl 

ii.f4Ai4ii:  '^i  3fi>    -^-'    Mf(}M7'   7'-   !r<j^l^ 

i6.  iUAiittoer  JbM  j^tbe  Uriaitiofi  ini 
3ij  'dortingj'aKdnpayhig'iBtoVbis.  toni> 
.^.  kaifa'iKMb  bSkjoo^  dua^  kduch,  if 
v<:apprbved4' leers'! immediatfil}!  :en*> 
•  i-iCiK^  ^di  biHs)  JK.kiSncncdlit,(;t»ith^ 
>fi  fnH  ^QBiit^rand/iheyiwaB  l^cb  at 
n«  HUn^yito  dradjfar^lhBlbiinuHMft  bt 
b.-nhfiihaiocr  rtiKottan]b>  ..Xtejcusl 
riM-fotar  ar0ikhic{p4d  'jitJthoinfcwestji 
«!<  nk)9.fl4Mash|[iMjnm^Biad;iidum(U^ 


rirr  InK  orfedi*ffbr,1htir«Biiup«torasli 

it       ^     '     "      ' 


'in •  4ij^pdMiilvadi i^tioti  thU' '  14th^f 
iU}Ju(Jf^^''.tlmf^i^m\ilic»^imm  «ydver- 


loiitiBedrionoth^V  17feh»  odn  m^ '  IQth  a 

92  JbiibwiM»<4m«ni^ia<idietitiUne8»^  il. 

iof^  tfaelfiayineirt^  j^pd[]VgrtnjMli]^iiis^  im^'Afece^ltd^and 

>Kt^diifai<.>ft»nbflii€;»'tJaii  9irJieniith(i^x;^'piid:>l|yi<p.'Wltifedt  ^Msidtofiilion ; 

~ii  C.  after- 


99f^ 


BANKRUPT.irr/MD/l  lOBIUI/IOF  EXCHANGE. 


bAf^A^W  ,fef/,b»fti(4iW)Wawniiw«a- 

,j  tb^t;  $„uVa,^i  09iy  4l':wr^3ryi  wd 
^/•W^*aWfTPViert'Wdee.^-«>ow>i- 

Hqfii^^  amii^lt  WM«n'#  Qpnmwwion 
,,^t  )»^ri}|^t^,{jpfiuil4^  c^  ihB  fe- 
4  .ijiipft  rf  certaiqt^  I9i¥QW>  ^^^  ^- 
^^S^  w*  *  d^^rwafl,4Witi»  thiein 

.,  ;(i^  A^at,rlv^|^.^£MiPiWcr^d^Qr's 
l^\ii%,W^  ^*%i^«^lj)H«te4*y  the 
jS^pAH^^on,  iOif;rtb»MiprP«wtfwg8 

-'A>f<WiintWt«pP  H«4i«^»fk€l  Jtshaiiliig 

oititipBiRg  iPxiBdi^prs  .(iw^w«  ..the.  ns- 

;?W^^»tte  !l^,..JtJl^.'W^iRgri.$rt'  ./the 
.iqoHM^  W<H»v^i^be^mOWnt 

n'4^^p4a!;\^f^  RP^>  WPW«Mt«ibfdl- 
,JSi9ft4>^f/ffif(^^4/W.M^^avV«.aie 

l/ftfe  #aje  ^.c9<nH¥$§¥^^/bMk- 

.wSft.^Arif»tiff4w^^|  (<l»dftr 
e#nJi«Hfi»l«¥>8kliaftilj  t;^9ftiEilie 


-jj-.j  .w,  .4.-5 1  .:>  ;:/t»c(.  7(i  f$tffs^9i6 

MoaspaM  rhav«lgi>  obmkkedt^U^^^mr' 

.ctbe<»dettndflpBt)  hBdneo«ittiitol«d)tii 
>swttif..baMcrupioy,  bdt  b^ov?^'tie 

i^viiig  6f  ^asi^emmUssion:  lfAd» 
^ '  tludttf  e  debt  was  proreable  under 

a  fidmtniiiloairsabaeMOBlJf 'bsifedi' 
^'and^dkai7rtha>itelMuHit^>ii»tM!  liad 
.  .iM*ar  arwtataibf0ii''a*ba:t>«k!%M^- 
■  (iittodt  to  be-iAfldMrffitd^  Miit^lKsalfr* 
<  iag.  *  bi^  «ertiflcald.^  RM/iMi '  V. 


!)    K.l     i)i    >i*  MJ    /  . 


(Bfideod  dfilMree^pa]1iif/4iet^4«eefl'hli6- 
,  i^faiudi  tivifei'^iTd  tfU^ee;'^r0<MAg 
irith^t^diffeffi^ic^i  MtoMki,^'lind«>1tet 
/(theihiisbiftd  "t^  wliV'badi'Agri^ 
vtoiiive  «^Ani«e^  tlwUMBatiS'^^t)' 
•  rmliflhttd  %6  ^yi  afa  ^aiinbli^  wUke 
(mvjie^dtov)Hg>M[fma«ll  df  h«t«lif^ba 
Mh^ahoald  li^fe, 'Atid^  tile  InkiSt^ldb- 
.  iimmftUd4«r  iaiiMinlfy^he'iftl^biMd 
^•agaiibtdi^t»4rd%i  ddKfer,>iiMid'^at 

jaiinv(d(qrttirMiDditfltvd6l:  '£t^d.  ^Mit 

thigi  d^ed>^wt4s^l«gali  a«4lf ;  bifldltt^, 

I  and '  thai^  ta  ijpl^a  1  S^r  *<b^  tMdb^ttd, 

/.OM^ali>iafh»^}arid>fliik  h^^^tUa 
iiap'aM3gaiii&  >iii)d(»e!«JM^4'><l:}M»^^ 
t)iag  hAt  )#illi>i&dti4cei^i)  kfid^fhtttTa 
r  daoMBC^iof  idWor<^)a^ltti^ftiaiM't^lro 
-/^^lasjn^MI  dMAe  i9^ddoti(idedi^4^ 
^'Mt  a  sufficient  dnaWiir-M  afi*^»ni«n 

-llc:>  110':  lyq  li  3i.ili  Lyvoi(j  liii«ia;Iq 

i.xiAiliilioJMife  inu£lstiidmwttPiMK>{t(ie 

iiabis  t#ooliiattto(|iaieai4iatii:^dMt 

on 


,MOV!AH0Z3  *50BIIJliI0F  EXCHANGBy^IUiir/lAM 


m 


<ia9rA)c«i))r  fl'j|fi»n^)0£x^>  vhiok'  is 
rvfiQpiHMS^  by  55  G.  3.  c.  184*.  on  bills 
<j(fof,rt6»fe  win^ilic^MeflaBtediD^TltiW 

•i  ffMali9»or«9ither<i.uiied)B(i^i9g>illhe 
nfetoiodiofi^yntent  espiBabd)on(ifae 

^  A''.<lu«tfnoe^/j|Rl»i5iK<'4h8iihab]t>4)f 
hi«id€iviihgiM)lLjpt7inf .  ifitD^lasf  b^ 

,vtei^.^i^ins)t>t0jlit8^G])e(]yiV  tOithe 

v^^U  amount,  and.4i^>ita&\th^)at 

liberty  to  draw  for  that  amount  by 

checks ,  pa  jthe  ^n^^ ^ .  [T^ljif  cus- 

tomef'was   coarg6d  with  interest 

..jMppn  raU'  ,oa9k^M.payi«^iiU  iio'^lihsll 

../S'r«ii9.ith9«jMm9  twben.mad^yiiflid 

j^ii^q^l)  >ail!fM9Sl^Q^>iby  Misi£rtom 

j.^e;.tii|&^iii^ei»  iif^  fKare-idii&diid 

ufi^qn  ^fk9kiV^A4nli0[th9  bankfeom 

.« WU/i,  ti¥M4  iflt  friiw ,  Ihe  iltaBla^fen 
hl<tiq4momHv0f>(ti^$f»iWlid.«Mriif»d. 
i,35l^QM»k«rt>l?ai4,  t<tt*raYfi  sucb  .jfiills 

aM\  [,Xte  :blM»ter*/?tovwfp  [become 
.T|«inkWF*fb:  ilij,i*'i4s^.Wdi'>  thatitthe 
tailAt^QiPMeiriniat^tj.jttfilltaJAiUhnner 
.'Ag9H»6i>  Aeifi  aiMgge^  fiot^jfaUlafiidd 
h  jn.b9ihi«Ei4iind<mn>fiiiiiag  ioiapeaie 
nh  ^f^r  jliil9^{t!M.ic^h.l^a^iace, 
.  j«y4^ej»ikMtt3FjoC  Ibe.  JMU«^beui{^(in 
y  fftM<¥H,ftf  thAtpwiomer.  at  ib4  twe 
.,4»f  il^e^biMotettpfiqyii'  •  Stkomptontmd 

%l^m  iMiiMQ«ibyillie  JDdAraee;iiga^t 
,  ib^  iPffifep>pr-)«C^)biU>\jf  e^^fshange, 
7:Khereof  E.  S.  waB,*A^ye#>.llie 
plaintiff  proved  that  a  person  call- 
ing hipwdC-fU^rfiamOvtOrC'.^ 
ing  in  his  pogse^sion  the  bill  m 
u4li^€W/ttMJattona  <i«lteUi4if4n. 
.t«^^tiMi{ffi^i(adyClolbe(gkitAki^) 
i«bipki*aaj^BiiBHhla>bft  gili«n 


icto^^flft)B^iyMfti^^ll)^%Tfker 

*>iii^^^.^9^'i6tM  ahoialti^het^lMIPor 

.Uhtt  lehdH  »^I^^*eki«n^^'«if^e 
'tddbiMn^ttt^l^sa^r^  ^^afiiin^'^l^n 
i"  d^if»9m  **4r.|i>^rfti;g»^sai{A-^m^lbe 
'i|ld»y^fSil6dtlte)cAttlnlfd;  4ifAMit^ 
''>for)iib>aid4)1n  t^^h^tim^aM^ie" 
t  <dfeiv)eA>(Valilfe  {bi*'  itl^'tja&^  ^tl^  a 
- /|6CI«^ ^o#oi;f^t«^/(Hi)9{i  •JH^Il^  Ihis 

'^^^^>ei^idMi^  -^f  >^^  idgttthljfr^f 
^%hig«iBi«on  wii^  £1  ^/tHe-VbiyddW 

'tMet&SH,  ^.^^  Ihk  imat^Wipj^ 

4i'  D^6lki4itlo^''b^titi^>  i  %fl{  ^^.^^ 
•  bho^dri^BWtte^ifiitfinujHbn 

>  'Ufli<it^  d^f^dti^V '  WM^cMiiiiddHJ^d 
''J)9rik^td|h^][ilaink}ffs;''!A[V^Mt, 
'  l)^«  atOie'liM'Mitile'^db^^^of 
^^itb^ikild'bHrr^attA  (bf  ^fhi^'iridbfite- 
J^Mem^y^th^  d^f(kitibiit^Cit/the' j^fb- 
:>4d&  lt^^hM''te6k^^a^di^£t<tv^t^^n 
JtbetiiHHatUh&tittth^dfll^deibfld- 
;  'ant*iho«i1d'4}e'i»dto^  ^^dh^^fie 
.'b^i^  «[(vseba»f^  tfl^\fif^  ^aitH^ 
>'ior  the  d«e' ))ayMen\^  thei^f ^Jby 

> ''^r^>'lby<<lil6'^d^>l%M^^  0t)dfer 
*  '  iBttehagve^debti  M^  flb^  du{:Ilj(!ltfr- 
-  vdse  daly,  and  thlit't!ie'ti(aiMi|& 
;  ^Wk^WiMeived^eh^'bflntt'^^- 
>'l%ctidn'^iittCh  ^kft)ir  bf  Kh^'t^^Ad^'F. 
;  'IFvtibotitlK^'ftatfi  fliat'tfa^  d^f^. 
,  Nalv»>w&viMMBdbt'«b^th48aiUi^'^iih!h 
;  ritecurity,  and  that  ttie-IJi^ofsf^n^t 
;  >liy^la{&«i«fe'#airlnMd^^ri^u(W^ 

u«biy  «f)pi<<»Mit«k^t{if^'iMi(i^^tfi« 

'MH  ll^miabfei  ';A^ifiii^h1f(Wlrffle 
-Ml((vvte')9)^e8biitia^^;«  '{R^V..^'ttttd 
)Cltail^d'l<fefite»^^  W>'!a<(a^'iUit 
oiiwiSiib-^slS^'l^rJ^S^t'w^ 
lithtt'^dtofidkiiii^'akM  b^^yift. 

bad^ 


m 


M:\'A(yP[ 


BOND. 


AlVjm 


licMfliM'iMly  :v«0tf«i)  dM€Miiii»''to 
i4lte  eMMQS' <rf^'itU9rclMikiU^>  and  by 

'libti^'tb  'pM^'  the  ^moufit  «f  tke  4^11 
9io<  tli0  AiRiiHlamit  atfd-lf^^ite  te- 

*>tf|)dfi^  tii^  iippedali  '«o0mi«^  <  f  t^  iv^ 
^)Mr  vdtjmAlMt^  itiMS««it^4h«fe 

9^ited«flt*4|)4iid)mefaHiit'  >  tBitM^n 

.iiivijj  i.'iN  '.i'  -d  '.lit  3:  'PligC'ISS 
-f'O  n!  h.  ii;  •!■♦  .1,  1i   .iriTj   jii   )/ 


^^bftnl^-lioUft^)  (j6t)dH!Soi<edYo^t^- 
*ttMt{tfg''iAdMef'tO't)i'§¥M^'fo^  Mte, 

*tfttili^  aM  1^1^  L(Hid;o#  iHiinlim  mt^t 
^^4^rt^^  oil  «d(!t<Aiht'bf  ]pMNm8 
»donkiMA{ti|^ifte1hfn^Vyrflfe  <^u«firy< 

K!hi^  iX^t  fMrth€^>^  ttvfrboamity 
^bftnk  dfMy-aij^niMert^le  -biriflti€e 
^^dffg'^tlteri  'dUe'J  to  the  XdHilbn 
'*?)tf»*ers;     lt>*y  the'  <?eur«e  if 

ifiM*  tlfe'£l)n(fe4  bimftl&rs'fd  deitdin 
"^id'^tttk  trouht^fjr  bahkert  ^fnemiMy 
4fe«fOiMI  «f  i^c«i^  and  )Mi^dt». 
'Irt'tbe'tttbnifr  i^d«H!ftg 'the'Mftiih 
/YiV^ihef  ^cetttcfd  pltt'tifer,  die  IahI- 

^At  i^r^'that^>i»^filKci£iit  to  dfi- 
^^^rge  the  balance  then  due^^  bilt 
diuing  the  same  time  they  ad- 
Tanced  monev  o^  ^ciqount  of  the 
country  batil^fc'''t^  an  equal 
amount. J  I^^tl^e  .tot.^t^ce  the 
Xonifon  bankers  entered  in  their 
books  all  receipts  and  pavments 
made  after  tW^eAtli^or  the  de- 
ceased Mttoer  to  the. account  of 
^^jj^jlJf  firm,    Buf'\h^  aid  not 


try  bdrr¥eh^  ubtil  't#o  i^MiU^Aer 
th<  Aesith  bf.thfe'd^teted  tfa^r, 

&«l  thiin  'ihty  "C^^sifaieti^tf^tiHydb. 
^'ttecfSfC^blknts;  itoV^attyMnltW 

"KtibtSiet',  A  n^t^  1^<r(^tV  66tltw- 
'ittg;alFtmWetits^aihi'  r^t^ti'tnA- 

^e^nt  td  «ita;  t?mfeV.lliM,'^ttfct 
•^^  etitrfei'  ffi  the  'bdote  of  the 

X^iH/on  iJatxkMMlrB  .tMif  ^^lil^  to 
"ii  cWrplete  'sMi^rd^ktion  bt'^em 
'  bTtbe^severdl  piiyhietiW'tji  the^  ifld 

%ehig  ^complete  thiti)  It-was'M^- 

Wuftitititte'i  Vth^'pferty'to  '^^^' 

'feeted  by^Hr'ahd  '«A«fcf*  t&t 

'  ;thG'i:9n(/(!nkb8tt)kMi  <HWKMt^. 

'fftjg  those  ebbrcs;  itere  ^rtilStldd  to 

'appfjr  dtfe  pttyrtfitits'4iit^!*W  WB- 

i    scqaentV  to  thfe  *itlf*6f^i'^ 

^'^easefl  pa^i^^  ui^tM^'d^r^JsT  flie 

v!e#  ^em'ysihkok  AM  mM'%. 

!  -«tat«a  tftatft  #b'  Heli^it<9W«He 

:  -tiWtgiM"at"iK8-a«etL  Vtft^tlBi- 

•!6»)«  a*4  at-^ht'tiriie'oftlA'eieiitt. 

' 't!6n,.it.wa8  agrted'^ariU'ratJimd 

'i.'B.i  MidHttctH''  c^^-id^ntm'^ 

'  '&  'qub«tibb  W  fktt"^,  m  )bH 
'Vo  take  'fetfect  {Vdiii  th»tt\iMa>a>fi 

I  •  it 


BOND. 

:^[  It.w  apt  uep^apary.in  ^a  dedar- 

Ifiiiqia,  upon.  «,.pa^  obit  b<Hi4»  to 

-fl^ver  the  death  of  the  person,  upon 

y  whoi^er  4^^  the  money  secured  hy 

j:t^  b^nid,  was.tf^  become  payable. 

[A  post  4^t  .bojpd  (opon  which 

^]afi)rfeitLM:e^  i^  'take^^|^:e)  is  not 

j^withia  thp  statute  of  thp  8  ^  9  Jfr.3. 

3^,U^;  w4'fpe^^«fo«;? itjsuniiec^- 

.^fWfUosuggpjtbreadws.  ., 

^,, ,  Sen^le,k:  Thajtsudi  a  bond  is 

ijWJthin  the  4;  &  5  Anne,  <?.  l5*  Mur- 

^i^^.A4]4ni^rqipr,y.  ThEarl  of 

.J?talr,^  T.  4  G..4*  ...       .  Page  82 

S/;  Debit .  on  f  bpn^ ,  conditiqnea  for 

.the  j^^foiflfiyrice  of  an  a^d,  to 

.W  mad^.  within;  a' limited  time* 

[:f!iie  dedara^on  after  setting  out 

J^'^  cigtnditiqn* .  seated  that  before 

l.tliat.    time  paired,    the    parties 

j^^  the.  bqnd  by  deed  agreed  to 

^^ive.^ttie  arbitrators  further  time 

tor  ms^ipg  >h?  aw^rd,  apd  that  ^n 

^^lur^i  was  made  within  the  ex- 

l^^^^ed .  tiiM;  t  f«d  allied .  non-. 

3per£cYi;napce^:)9^  uppa.  demur- 


"4? 


,jflr',J^t  tbf  acjtiQn  waf  maintain- 
able'upbn>.tV  bqnd.     Oreig  V. 

/pbt.op»,lMd  CiW»ditioiicd  for  the 
-^^ymenp  of.  money' by  instalments* 
j^pii^;  ihatdeftu^a^'by  IT.,  as  his 
lag^fit^f^ad^  Unlawful  contracts  for 
iPtffiM.s^V^  S^J'wg  ih^T^s  in  the 
jpi^l^  <j^9cfcs  ;•  that  thpsei  contracts 
iMCjB.pftt  ,we9i6i?alljr  performed, 

flHt-.tfeit,  ^^?^>?^*«%^^^ 
l4pfi5niWt,;. jrolRntargy . jwd  500?. 
'&t,dp5i;finSlff  ftgwMt  Ae  form  c^f 
^^e  fitatute^  jfsxi  thai,  for  ijecufipg 
*the  repiOT.^^  ^  ^^*^  mon^  to 
L^  ^^  ifl^^i^iwt  .gave  Ji^  pro- 

Ker  Oii?  Vi^ff^f/^o^.?  4ue„ 


uiav  too  p^atHifWwPtr^  '^^Tr*^  '^*A^wr 

ilP4  t^]ife?#fPfe\».i^Vu?>f  # 


BROKER. 


.^tioni  di4«i<fft  <iit  ^m|Me»t  off,ibe 

Mplajoti&i.eittettbe  bmdm.q^^^^ 

..Moo*  :wbi^  tbe  fbuntiSfi  aco^p^ 

.  in  lieM  of  tli«i  promfssoryi  90ie,  and 

tiie  moiKey  sacfireA  tibmby»  tblqr 

weU  ^mvin^  tbat^  the  .poie  hM 

been  made  by  thd  defendiuit.fon 

the  occasion,  i|nd  for  tbe  pttrptse 

io  the  plea  meatiokied  i  Heid,..tbat 

..this  plea  waa  an  akiswer<t0:the.ae« 

tipn,.  inasDMchc  «b  the  |rfamoffi 

took  th^.pjcomissory  note  after -it 

was  due, -.and  had  aotiee  of  the 

illegally  of  the  original.  ooo8id«r- 

at;ion  before  the  bond  was  giyen* 

At  the  trial,  it  appeared  in  evi- 
dence, that  the  pote  was  eiren  to 
W.  to  cover  k  ^m'whicn  he,  as 
ir^ker,  ffM  t9  J^y^Jbt  )<wf|es;oni 
stock-opbhing  traos^iqys^  .Dif^, 
..tb«t  uM  evJ4ei»oe  did  pot  s^p^t 
.  the  plef^,.  which^  stated.  tha)(  .^e 
note  waa^ivan  (o^epi^e  ^h^  r^Tii^* 
nient  of -mpney  actually  if9uq;:]ey 

5.  Ss^  an  aotkA:  by  pfigip4i,if  the 
defepdint^d^eft  i^it  appM^ih«  k^- 
bond  is  Meit^.oi^the,qiwt9»d>ie 
post,  the  9jAofi'f<M«r  dajrs.,b^«Qe 
allpwqd  .i»^r#ly.„f);t^g|aHJii;..wd 
therefore,  iwher^  a.  cwfiys4<i^.,/^f 
bankrufitcy  ifsu/^dv  against, ojae  of 
Ah»  bail  to  .C^e..  4korii8  aft^r  Jhe 

Itarto  dip  po^  but  ift^Mh. %r 
ays,  it  was  held  MP  tt^e  i^aljjy 
of  the  bopd.was;a,4^b*  Fflv^eirt^e 
ttwter  the  comipispiWr.awd.theKf- 
-for^   barr^   to;   tbfj .  cw^fipj^. 

Mid4te9^^  X>  HammQnj^iM'  j*  fkfi 

<•]'..     1     .  :,      '       .       '      .'*«'-•!     ''«     ^W"0<i 

-jb   '..  ;    •«.  BROKER^    ijjw  ^*ji.ai 


9M     CHUBCIIWARDEN& 


oommmoiK. 


CHABTfiR  PABTY. 

Where  the  charterers  of  a  ship  for  a 
voyage  from  C  to  S^.  B,,  and 
thence  to  C  to  take  in  a  home- 
ward cargo,  caused  another 'ship!  to 
be  chartered  on'  their  account  to 
go  out  in  ballast  and  bring  home  a 
cargo  from  G.»  with  a  proviso,  that 
in  uie  event  of  the  non-arrival  of 
the  first  mentioned  ship  'at  G., 
then  the  second  charter  should  be 
void:  Held,  that  ".  non-arrival" 
meant  non-arrival  within  such  time 
as  mieht  answer  the  purposes  of 
the  charter  of  the  second  ship ; 
and  tliat  the  first  ship  not  having 
arrived  in  time  to  answer  those 
purposes,  and  the  delay  not  being 
attributable  to  the  charterers,  the 
charter  of  the  second  ship  was 

.  void,  and  the  charterers  were  not 
bound  to  provide  a'  hotn.ewtird 
cargo,  for  her.  Soames  and  Ano' 
ther  V.  Lonergan  and  Another,  U. 
4&5G.4.  Page5M 

CHURCHWARDENS. 

!•  In  the  parish  of  A.,  two  church- 
wardens were  elected  for  the  town- 
ship of  J?.,  .and  two  others  for  the 
rest  of  the  parish.  Separate  rates 
were  made  for  these  divisions: 
Held,  that  the  churchwardens 
elected  for  the  township  of  B. 
might  maintain  an  action  agKiost 
their  predecessors  for.  money  Re- 
maining in  their  hands,  and  were 
not  bound  to  make  all  the  present 
or  late  churchwardens  of  the  parish 
plaintifi  or  defendants.  Astle  and 
Another  v.  Thomas  and  Another^ 
Af.  4  6.4<.  271 

2»  A  parish  c^tificate,  purported  to 
be  granted  in  1761  by  A.,  the  only 
churchwarden,  and  j8.  the  only 
overseer  of  the  pariah :  Held,  that 
it  must  now  be  taken  to  have  been  a 
^ood  certificate  because  it  may  be 
intended  in  favour  of  such  an  in* 


itnniMNBt,  thai  ligr  ^  ..^,^^ 

was  only  one  diurchwacdcn  in  the 
parish,  and  that  two  ovene«n  bad 
been  originally  appointed,  but  tbat 
one  of  them  died,  and  that  the 
certificate  was  granted  before  the 
.  vacancy  in  the  office  was  filled  up. 
The  King  v.  The  InheAUamU  of 
Caieatf,  E.  5  6. 4.         A«e  814 

CLERK  OF  THE  PBAC£. 

See  EVIDBMCB,  10. 

COMMISSIONER  OF  INCLO^ 
SURE  ACT. 

See  iKCLpsuRjB  ^lct,  1« 

COMPURGATORS. 
•  See  Pbactics,  la 

CONSTABLE. 

£^  TjUBflPAAB,  ^ 

CONVICTION. 


1.  Where  a  conviction  stated  tfaat 
*'  C.  H.  was  convicted  of  baviag 
been  found  on  board  a  veflyel  sub- 
ject to  forfeiture,  for  hoveciiig 
withihjthe  limits  of  a  port,  of  this 
Jciogdora,  haying  c^rrain,  cpiUra- 
'band  goods  on  board:'*  .Held,  tbat 
this  was  bad.  First,  for  that  it 
should  have  been  stated  .that  tint 
vessel  was  hovering  «(ftfioii/  Uk^UL 

^.  excme.  Secondly,  for  tbat  C.  H. 
should  have  been  4e8<ar9>ed  aa  a 
British  subject.  Ex  parte  |fa»- 
Uns^  r.4G.4.  SI 

fi.  Since  the  passiiup  of  the  SQiG.^ 
e.41.,  the  i^anuractarer  of  go^Aa^ 
is  allowed  to  hawk  them.intbiMe 
places  only  which  are  nuntifliied 
in  the  twenty-third  sectioii  of ^  that 
act. 

The  defendant  was  eosncted  in 

a  penalty  of  10/.  for  tradtog  as  a 

hsariEer, 


CONVICTION. 


COPYRIGHT,     noa 


hawker,  xoHhout  dny  Ikence  m  to 
do :  Held,  that  the  conviction  was 
in  the  proper  sum.  The  King  v. 
WebsdM,  T.  4  6. 4.  Page  136 
9.  A  person  expoltin?  to  sale  and 
selling  tea  as  a  hawker,  without  a 
-  licence,  is  liable  to  the  penalty  im- 

gosed  by  the  50  G.  S.  c.  4*1.  upon 
awkers  trading  witboat  a  licence ; 
although,  even  with  a  licence,  he 
wottUl  be  liable  to  a  penally  for 
selling  tea  in  an  unentered  place. 
The  defendant  was  convicted  in 
a  penalty  of  10^.:  Held,  that  it 
was  the  proper  sum.  The  King  v. 
M'GUl,  r^4G.4.  142 

4.  In  a  conviction  under  the  3  G.  4. 
c.  110.,  it  is  necessary  that  the  of- 
fence should  appear  to  have  been 
proved  on  the  oath  of  one  or  more 
credible  witnesses,  and  therefore, 
where  the  conviction  stated,  ^  that 
R,  A.  was  convicted  of  carrying 
brandy  liable  to  8eiziire»"  (without 
saying  upon  oath)  and  prqeeeded, 
**  and  it  is  this  day,  in  like  man- 
ner, also  proved,  on  the  oath  of 
J*  //;,  that  the  brandy  was  taken 
from  R.  A.t  and  that  he  was  de- 
tained by  an  officer  of  the  navy, 
&c,":  Held,  that  carrying  the 
brandy  was  the  oiKence,  and  as  that 
was  not  stated  to  have  been  proved 
on  oath,'  the  conviction  was  bad, 
and  that  R.  A'  (having  been  com- 
raitted  to  prison),  was  entitled  to 
he  discharged.  Ex  parte  Aldridge, 
HA&C5G.4.  600 

5.  In  an  information  on  die  5  Aniu 
c.  14.  i.  2.  against  a  carrier  be- 
tween Norwich  and  London^  for 
having  game  in  his  possession  as 

•  carrier,  it  is  not  necessary  to  aver 
that  the  defendant  is  not  a  person 
qualified  to  kill  game,  nor  that  he 
had  the  game  in  his  possession 
knotoingly.  The  evidence  !br  the 
priteecuuoA  was,  that  game  was 
found  in  the  defendant's  waggon 
at  an  intermediate  place  between 
NorveM  BXkdJLondon:  Ueld,  that 
Vol.  11. 


there  was  sufficient  primd  facie 
evidence  that  the  defendant  had  it 
in  his  possession  as  carrier.  The 
evidence  for  the  defendant  wa8» 
that  his  book-keeper  living  at  that 
place  did  not  know  of  any  game 
having  been  put  in  thp-e.  Neither 
the  driver  of  the  waggon  nor  his 
assistant  was  called  as  a  witness: 
Held,  that  this  evidence  did  not 
vary  the  case,  and  that  the  de- 
fendant was  properly  convicted  of 
having  the  game  in  his  possession 
as  carrier.  The  King  y.  Marsh. 
K5  0A.  R^eTlT 


COPYRIGHT. 

An  author  publishes  his  work  in  a 
foreign  country  in  1814,  and  after- 
ward agrees  to  sell  to  A.  the  ex- 
clusive right  of  printing  the  same 
work  in  this  country,  but  no  a^ee- 
ment  or  consent  in  writing  was 
th^n,  entered  into.  4*  publishes 
the  work  in  September^  1814,  in 
England.  In  1^18  B.  publishes 
the  same  in  England, '  In  1822, 
the  author,  by  an  agreement  in 
wiiting  assigns  to  A.  the  exclusive 
right  of  printing  the  work  in  Eng^ 
land .'  Held,  that  ^..did  not,  by  the 
parol  consent  given  by  the  author 
in  1814,  acquire  the  exclusive 
right  of  publishing  the  work  in 
£ng^i}£f.*  secondly,  that  that  could 
not  be  deemed  a  publication  by 
tlie  author,  not  being  made  on 
his  account,  or  for  his  benefit: 
Held,  thirdly,  th^t.the  publication 
by  B.  in  1818  was  a  lawful  pub- 
lication ;  and,  fourthly,  that  the 
author  could  not  a^lerwards,  m 
1822,  by  making  a  valid  assi^^ 
meat  to  A.  enable  him  to  maintain 
an  action  against  JB,  fqr  selling  a 
copy  of  the  same  work  after  9uch 
assignment  was  executed.  Cls'^ 
nienti  and  Others  y,  Walhry  E^ 
5G.4.  861 

3  R  COR- 


CORPQ%A%ION. 


'       (JdRPORATldN; 

,Mpectlv9M  wdl  .wnetrpsp^utwe, 
^f^J^d  qxtendfl  to  ^fl^  wh^  may  be  in 

drfa«4^.;d|iriag.fcba  tine  forwi^ich 

it  i9>|na4ei  ftQ<i  i«.notUiT>i(Qd  to 
.  ihosQ  who  had  ii^cacred  peiHdties 

or  disaJbilUies  before  i(  pa^^.  In 
.t^9  Ifia^t^  of  r,Stti^e9wn> '  and 
,,Olherf,  r.  4  G,4.  -  ,  .  Page  34 
2,  By  Qtiarteriaboro!M£t>.Mrcfi  coa^ti- 
.  ,tf4f^  a  l^odj  Qorpora^  to  have  per- 
♦,peti»l  suqq^ssionby  djj^ftfimQ  pf  jtlie 
t>mjyrpr,apd4rfBe  bwgps^^spf  tfee.bo- 
.  f^ugb  of  ^» .   NiQe  of  (bf^  free  bur- 

gea^e^  wer^  to  be  cl)p4¥|i|  al49]*ipeD. 
..  .Qoe  pf  tbe  ajdiermen  wasco  be  called 
.  i^aypTf  ,  Tlie  in^yor , and  .aldennen- 
^  were  to.  form  tj(ie  comuioq  counini ; 

y  p^raoo.  levnei  In  the  la^  of 
[,JEnghn4,  was  to  be  reoprder^  Xbe 
.^ha^r  i\iejfi  ^iitbonsed  the  xna^or 
.  fifiA  reporde^j  or  theiir  r^spectiye 
.,^^p^Jt^iei^,  4nd  therert  pf  the  alde^- 
^  inea  of  tj|e,  JbqKOi^h  for  |jhe  tiaie 
',Wng,  or  the  greater, pprt  of  0i^m, 

(of  wtjpn*  the  Do^yw  apd  rpcor^er^ 

p^.  their  ;rfpp^tivQ,depaues,  were 
,  ^.betwo>}  trow  .time  to  time,  aod 
',at  alltiipes  thereafl^rj  ,as  pfteoi 

mi  wh^n  to  them  phould  ^eeiqi  fit 
.  i^d  necessary,  tanpminatei  cUoo«e> 

and  pjrefer.so  mapy»  and  ^ucb  per- 

t'  ona.tp  be.  free  burge^«e^  of  the 
»orQugb,  ag  they  pien&eA,  and  to 
,,iiM>8e  free  ^bui^esa^  jo  %q  be 
^^hpi^e**  to  a4aiiniater.ap  path  for 
.  ^heir  &d^e\iiy  to  the  .boroi\gh.  .Ni^e 
.  pmopa  w/ecen^l^l^ted  .^  ^e  ficBt 
\^depnent^ne,  person  as  recprd^r, 
J  a^d  five  persons  the  fir^t  ft^e  j)(^- 

joipre  ^  the,  ald]eqpe(>  «houI4  die, 
.  qr  Ve  r^ewved,  ifow  hi^  <^ffic^,\.rte 
hWyP^r  ^^cftl4ep,  jU^ifr^  Pf  p*v^» 
j,^n4  the  rest  pf  the„ald^rfPen„\pr 
,^he  gfeateir.  part  of  th^  ,tp  pj(?ct 
•  .one  other.'  of  the  p^^  ourgessps, 
inhabitanis  pf  the  boifopgiii  fpr^an^ 
>aderma%  tp.swply  the-^^vn^^of 


mnf^.     Tiie,  .^tdpTfpa^ntfA  cbpaen 

taking  the  oaths  before -tb^  m^pr, 

,  Tfecoro^r,  ot.  oiw^^p^ihe  jufj^i^^s  of 

thQ  pe^q^.9f:,thp,bftf»ft^.4J^,^l;^e 

timehei^g,  pi^.b^^r^.^virp-^f^piffre 

alde^ep,  or;  fpr\want  ,pf,  m^f^r, 

TreQprder*  .Hstic;^  ^ap^^d^rmep, 

fbefpre^j  three  or   more  fre^  bur- 

•ges^es,  inhabitimti^.pf  (ibe.jmrpfL^ 

.  to  ,,ej(^cm^.  t^e^,  p$(cer:  ^^   W^ 

mayor,,  the.  ex-p%iof,;^:the  ,.pp. 

corder^.and  theUrdeputii^y  fu^  ^e 

.afnicr  alderipap.apf],jtfhe,f^priTfe 

burgeps  .vfer^jfp.^e^  jpsftcea  9C.We 

.peape.    it  appi^aii^d  l?y.  afid#Frtp, 

tb4l  the  bpw  cpipowt^(.j^i|d.,&r 

three, jeaijs  been.,r.p4pe^4.  ^a.t&e 

^MHnber  x>f  !§ix  ald^m^iatan^  fpj^ 

free  .burgessesi  ^d^  ^atr  pp^i  ^f 

the  ^IdiejrpAC^  wfs  jui  ad^gpfo^s 

ss^tp  ,p£  b^^jth^^  apid  .was  .i^pwajnds 

.  of  .seyentj(  year^^pf  age,  and  A^^- 

.<^ap#b|le  pjf.,pex;foriwng..ihe4Ht#8 

;^,  4^4e^maqL,po4  jusHvj^,,^f  J^e 

.{leape ;  that  pf  the.fpur  bpig^ae^, 

^wo.Werp.upward^.pf  seventy  yppfs 

. ^f  efip»:4md  ,thpt,.anpthef  was  q^t 

.  aA  inheibitan^  ef  the  ,t>orough, ,  Xbe 

iCourt  refp^ed  to  gi;*!^  a  ^p^l^^itt 

M)  ppmpel  thf  maypr  and  ;^enp§n 

to  proceed  to  the  ,  Section  oi^t^kife 

burgespes,.  pr-.|;o:hQl<\^a|.?Peptiftg 

.  for  the,pAKrppse;PC,cppsid^)i^,Ae 

prppriety  of  proceeding  ip/^pch,^ 

Sepo^dsfh :  WH^    Aiderfn^,,  Qf  M^ 

•  ..^,>?ageJ5M 
B*  ^Vhere  the  charter  of  a  cerpp'ra* 
•  tion  provided  that  there  should  be 
.  a  higli  steward  and  an  mider  stew- 
.  ard,  and  impdsbdlU^on  the  latter 
'  various  judipial  and  ministerial  du- 
i  ^tcs/ati3*^ditt  ho^^^Jv^'Htf  ^wfaf 
{    to  appoint  a  dc^tjr:  Held»  that 

'  )g^effiril^jbdi4iaQbteee  eJli  Ib^joi- 
I  idHstitriaio'dHitioso'tjif  hWs/.oAe^; 
I  ifii^pilgh>eb9re-bw.df4be.aoi:ptH'- 

;  3«i^fteHl4«fiiiFr<}BteiMaMMat 

•very 


''^'•e^j^fr 


!i«^ 


^'  '  Q(i«f^,  WRwh^  fce  ctytfd  have 


u  .     .•  !♦   •,...  .    :«.   •;.     .pag6  562 

4<;''Th^  'tiailiiff 'Hiid'*Va^j^e^  of  J^ 

'iheAei^  (a  trwporation'bjr  pfescrip- 

■tlon)'had'ftbrti  'Xia^e  lmiiieriioi4ttl 

•libift''!orag  df  ih^  rtdnor  of  tlchis- 

'^^^'ahd'as'^aaih^  dating  All  that 

'tihK^  h^aMi' a  "coUrif^e^t  foir  'tHe 

'^at)b^j'  dx^  eei'faiti  d^s,  hi  ttte 

^^ildfifal1"t>f' ih^  bi>tough,  i/rhf^h 

^wad'^hfeftr'ptdt).drty;'  -^fetbe^/^A. 

;*  A". 'thq/">tcfeptfed''a  chartrt", 

'  whitih  |iurtort*d  to  grant  to  «h^bi 

'  *  ctturt»4etet  to'W  holdew  fh  the 

'  'gWdbiir;  tls  ^typ  abctertt  tlime  had 

-"hfe^n'urta;*    'By  ah'  a*f1i*»d^afV«'- 

^#kfd8  hiadtf  fn^tfrsuhrtcfe  ^  A  pri- 

'  'Hxe  actoff  t^arlikftient;  "thfe  ttianor 

tyf  i{Mi^<?H'^itfh>th^  i^ighta,  >itt^i*- 

■'ftc.  Wyilticd;"aiid  'anptirtenances, 
'(eWceptltt^  to  ^he'b^iff  and  bttr- 
"^{^sie^'tfi^  gisMft^l/faouft^i,  buH^- 

•  itt^s,'tt>iirt;  or'gatdeti,  b(riottgirig 
't&tlit  ftatiie,  ttc.r*  ^«re  ^ortvejidd 
:-tb' Ldf* f/. .'^  hdtl,that 'altfeoa^h 

'the^b^tifibh'ri^liaftf^d  iihflthe?  bailiff 
'  UtA  ba^eMeft'  th^  prdpeirly  in  tile 
•^rdiiaw,^y€ttV*lord  ofthfe  tna- 

fK)r  llad^  ft  righrto  hold  -tfife  t50uk- 

•  5ert  ^thfei'ej  ^  ^  J^ifittn^  V.T/»  Bif- 
'^t^nmfB^rgesses  of  Hchester,  JS. 


j'l  » 


!»•,  >.lj  u  .u 


IV  )VVP}lrefth6fii4i9tifll«a8ttt0«bargdd 
^mnd^  tbtt  imi«fti^eBit«ec;  ^Iber^infte 
,  joiiMd,  <^d  beforei%i4dc^iiof  atrial 
'  fgirMD,  4beiGo«iri-atp^«di;|lM»(^^ 
kiSdeHngi  dhtl^  iauiamse^  ofiiNAtte 


8ecurit3r/forr0<*l^tT:j/i5jfl/j,^rf  y. 
ATnig^f,  i/.  4  &  5  G.  4.     Page  579 

2.  A  te^tffi^itti'  that  d'tv^asftW 
wJlfttl '  to  ^^tMe '  pltantHf  t6  h\n  'ftill 
cOftttfuM^Jfthfe'Sftg  W9:'^:ll.  *i'4. 
need  nbC'bteigtaht^'itiidecKafdy 
after  the  trial  of  the  causie.  WboUku 
v.  H%[^^,  /f.4<&5e.*;  Page^ftO 

d«  Where  thd  dtif^od^ts,  iW  %i  iti. 
dictment  for'  'misdemeanor,  diib- 
matted  to  a  verdietV^g^ulty,  up6n 
an  midefsfkrdtrig  that  they  #ere- 
not  t<>  be  brought  ttp  fcr  jod^^rtietlt : 
HeMi  thfiiethe  {)ttMre<«i!ti6r#M  tibt 
eiitif fed  '  to  bosts^ '  no  agreetii&ht 
having  befeft  expi^essl;^  made  rt- 
spceting  them.  Thf^KSngtilMo^ 
idnMdOfh^$y  JT.4A50.'4.  »d8 

4*. 'Aii  attalriiey  falls  a'Hin  upon  pa- 
^rsbeWmgifig^toa  baiAropf,  iiot 
only 'for  his  bill  fdr  bufein^stf  dbrfe, 
b4it  fbt'tb^^ec^fcte-  i^fan  aotA;i 
brought  ilgamat  the  batikH){)t  anb- 
iSecjuently  16  the  issuing  of  the  cote- 
^Hfifissioj^,  to  reeoter  'tfie  aiw6tfai?W 
•h«  bffl.'-iLawferf  V.  JSWihirif^^, 

5b  A  ntle  f^sW&ag  aslde^ ati f ndt<- 

Sfttenbefdte'*ihe  sherrfffdr  exc^- 

skedawagtea.    T^  Aaeter  iras'rfe- 

ferred,  nothing  b^ing  said  ab^t 

the  costs  of  the  apphbatioh.    T8e 

aH^hraCdf  liy  his  Waird  having  i»e- 

^uced  the  'daih^les^  it  Wait  held, 

that  the  plaintiff  was  not  entitf^d  to 

IWeeosts  dfthe  appiieatiott-  X^ewU 

V.  HartU,  H.  4  &  5G.  *.'      *  '  tjtto 

6i  A  judges  certificate,  nnifef  stjtt. 

^^  2»€iir.4.  eJ^.,  may  hk  ^nf^d 

^ithiii  a'rett^onable  ti^e  aftet^e 

= '  trtaL  ''Jbkn^tfh'  V.    Sktrtion,   H. 

r^^&'G.^:-  '''^*  "•  -'"i  -""  ^yn 

tr^'  SttjAle,  tiiat'iho'  Cbun  tHH  ilbt 

siay^  thfe'-orbetie^ttgs'fti  kn  ^Jetit- 

.    *ileot:*rttif'th^'fco*ts  "of  a*  M^r 

,  X  ej^<fln4^rtt\ainffpetd, if  it^ptei'.tHkt 

I  ^the'tiiHllfei?ii»as  obtala^d  by  MhdL 

'  *  aild  '^erfW;^.  ^^0(^;i  dm.  ♦ferrt'/V. 

B;^By;tbte!Jtfi(f«,^4ft  GMPty^fii's. 
\  ^'"clM^MM^I^o  ii^'^Rt^etf 4b  a  cfe- 
3  R  2  fendant 
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COVENANT. 
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1  a; 


. '  fendant  arresl^  ^without  probable 
cause :  Held^  that  the  statute 
does  not  extend  to  cases  where 
the   defendant   pays   money  into 

.  court,  and  the  plaintiff  t^es  it 
out,  although  it  be  a  mucsh  smaller 
sum  than  that  for  which  the  de- 

'  fendant  is  holden  to-balL  Davey 
V.  Renitm,  E.  &  O4  4.       Pbge  711 

9*  A  bill  in  equity  was  dismissed 
with  costs*  The  plaintiff  brought 
an  action  fbrthe  same  cause,  and 

.  recovered  a  verdict  The  costs  in 
equity  may  be  set  off  against  the 
judgment,  subject  to  the  lien  of  the 
attorney.  Harrison  v;  Bainbndge^ 
E.SG.^.  800 

COUNTY  RATE. 
See  RA;r£,  3. 

COUftT  LEET. 

See  Corporation,  4.    Custom,  1. 

COVENANT, 

1«  Plaintiff  demised  by  indenture  to 
B,  (defendant's  testator)  certain 
premises  to  hold  for  elevea  years, 
from  the  29th  September,  1809.  B. 
covenanted,  amongst  other  tlnngs, 
that  he  would  not,  during  the  lease, 
sell  or  convey  away  from  the  pre- 
mises any  of  tne  straw  whichy  during 
the  leased  term,  should  grow  upon 
the  premises,  Yexcept  wheat-straw 
and  rye-straw,  1  and.  that  for  every 
load  of  hay^,  wneat^ti^w,  and  rye- 
straw,  which  should  be  sold  or  re- 

•  moved  off  from  the  premises  during 
the  thereby  leased  term,  he  (B,) 
would  bring  back  a  cart-load  of 
dung ;  and  plaintiff  covenanted,  that 
it  should  be  lawful  for  B.  to  have 
the  use  of*  the  bams,  &c.  for  re- 
ceiving his  crops  of  com  and  hay 

•  which  ehonld  grow- upon  the  pre- 
mises in  the  last  year  before  the  end 

.  (yf  the  term  thereby  grant^dt  and 
for  certain  other  purposes,  uatil  the 


1st  day.  ofi  Mf^.  AQKt  4^r  itb^  ex- 
piration of'  the.  said  t)|^mi.  w/U^ut 
pajung  any  ireafc  f^t,  tib^jsa^c^,.  n  "pe 
fourth  breach assiignedwa^th^V^* 
during  the  said  leased  term,  to  wit, 
on  Septmnber  SOtfi,  1880^  m^  9<^ 
divers  other  d^y«  )M3tween  j^ha^ilay 
9LniiiM(ii/UU  182 It  did;>remi9.v«  off 
from  die  pifeaiises  iacg^  qaanjn^ea 
of  hay » w.heat«stroHr#  au^  rj^^^a^w, 
wkhouti  bringAng:  bfickr  i|  cai;|r)pad 
of  dung  for  eaoh.loi^jo£,h4}r.«nd 
straw.  Plea,  to  9fk  muph  of  fhat 
breach  as.telate^  to  nemoiviAi^bay, 
&c«  during  the  swi.ieasedtpxnirthat 
Bi  did  bill»^.b^.a)oa4joC  4ung 
foe  each  loadiof  bay»^«  T^mfiyed ; 
and  demurrer  to  the  re^jdue.of  that 
foEeacht  Joitider  in.  dexp^rrfer.   De- 

.  fendant^.  .alfio  pleaded  tp-.  aU  the 
breaches  etxcept.  ;the  fo\}f^  ^and 
to  so  much  of  thai  as  r^l^ted  t^  re- 
moving hayv  ^fiC^  iufiug  ti^jsaid 
loosed  ierm,  a  releim  pf  .«U  causes 
of  action^  except  such  ii#^  pjfiintiff 
had  in  i;«ipect  e^.£/s  opt  bringing 
back  t»  the  pcemjses:  m^uro  for 
tbe  hay,  ficcTemcived  aft<»  tl^e  $29th 
September  133(X  .  Deiiii)rrer,  and 
Jomder :  Held  that  the  plea.^o  the 
fourth  breach  answer^  the  whple 
of  that  breach,-  i^nd  thiLt  ^ere- 
foce  the  dj^mujrrer  to  (he  resi- 
due, was,  bad  1  Held  alsp,tbm  the 
leased  term  coiiliniied  fv  cprtain 
purposes  until  tbe  1  st  of  M(W» )  82 1 ; 
so  that  the  release  did.no^  extend 
to  all  acts  of  removal  don^iduring 
the  leased,  term  ;  and  tber^ore  tlie 
plea  of  release  did  not;  aosvfpr  so 
much  of  the  fourth  breach,  ac^jt  af« 
fected  to  answer,  aiid  being  b^d  in 
part  was  bad  in  toto,  Ea/l  of  Si. 
Germain s  .V«  ^WHUn.  .ca4  An^ 
others  Execuiorsi  T.  i  G.  4.. 

:      Page  216 

2«  •  In  covenant,  upon  a  poIiQr  of  in* 
Surance  upoa  the  life  of  A.,  pi^able 
si)6  months  after  due  proof  of  his 
>  deatii,  the  assured  ure  not  entitled 
to  recover  interest  upon  the  prin- 
cipal 


COVENANt- 


COI^OM. 


*  feipal  Bdm  'hiSiftrdd^'  f<»mn  the  ex- 
'"  plhreioft  ^  tff«  mdhth^  after  (lue 

•  •  {)rodf  Af  di*'  de^l<h  of  A^    .  Higgins 
,    *  V.  'SiarghH  nnd  Others,    M.  4  G.  4. 

'  Page  848 

'&    By  8  'deed  of  three  parts  between 
^  hu^nd^wff^)  and  tniBtee,  reciting 
^"tiiat  dtffieHenies  ek^ed,  and  that 
'  "Vhehasband  and  wiA  had  agi^ed 
■  '•  tb  itve' separate,  the  hu^rband  cove- 
'  '  \irfrtt^d  to  pfey  «ui  antiuity  to  the 
^'"  wife  dttting  BO  touch  df  her  lift  as 
'^   he«hould  lire,  and  the  trustee  co- 
'  '  venant^d  to  itidemnify  the  husband 
*■    hgainsfe  the  wife's  debte,  and  that 
'  ^e  ijhoald  r^lea^eall  claim  of  Join- 
ttrre,  doi/er,  and  thirds.   Held,  that 
'^'  this  deed  wdd  legal  and  binding, 
and  that  a  plea  by  the  husband  that 
'    tVMe  n^fe  bu^d  in  the  Ectlesiastical 
'"  'Coort'for  institution  of  conjugal 
'   Wgfhts,  ahd  that  he  put  in  ah  alle- 
gation and  exhibits  charging  her 

*  with  adultery,  and  that  a  decree  of 
^^  'div6ree  It  meAsa  et  toro  vras  in  that 
'  Cfiiuse  prdno'uiVced  was  not  a  suf- 
ficient answ-er  to  an  action  by  the 
trnf^ee  fot  tfrt-ears  of  the  annuity. 
JeCy  Ckrh^  V.  Thurlon)^  H.  ^^6 
G.  4.  547 

4^.  Lessee,  M^ho  hsls  erected  fixtures 
f6r  the  purpose  df  trade  upon  the 
demised  premises,  and  afterwards 
t^kes  a  new  lease  to  commence  at 
the  Expiration  of  his  former  one, 
w^ich  new^  lease  contains  a  cove* 

'  V^ant  to  repfttr,  will  b^  bound  to  re- 
pair those  fixtures,  unless  strong 
tircumstanoes  exist,  to  shew  that 
they  were  riot  intended  to  pass 
under  iStie  general  ^^ords  bf  the  se- 

'       cond  deinise. 

Qufere,  whether  any  ch'cum- 
stances  dehors  the  deed  can  be  al- 
leged to  shew  that  they  w^ere  not 
intended  to  pass  ? 

Qucere,  Whdthefir  Hme*4ilns  erect- 
ed for  the  purpose  of  trade  are 
removable  ?    Thresher  v.  The  East 

^       Londdn  fVatenoorks,  //.  4  ft  5  G.  4» 

60B1 


So  A.  and^.  (being  owners  of  nhie- 
sixteenth  shares  of  a  ship,  and  also 
husbands  or  managing  owners,)  by 
deed  sold  five-sixteenths  to  C  The 
deed  contained  a  covenant  that  C. 
should  be  appointed  to  the  com- 
mand of  the  ship,  and  that  A*  and 
and  B,  should  continue  to  have 
the  management,  as  husbands,  and 
should  elect  the  tradesmen  and 'iqp-« 
point  all  the  officers ;  and  that  if  C. 
should  relinquish  the  command,  or 
die»  A.  and  B>  should  apppoint  fuch 
fit  person  to  succeed  him  as  might 
be  approved  of  by  him  or  his  exe** 
cutors,  or  that  he  or  they  might 
nominate  a  fit  person  to. the  com- 
mand in  his  stead,  and  that  A.  and 
B.  should  be  employed  as  the 
agent  of  C.  in  the  concerns  of  the 
ship ;  and  if  C  should  be  minded 
to  sell  all  or  any  of  his  shares  he 
might  do  so,  upoh  conditiou  that 
the  purchasers  should  abide  by  the 
stipulations  in  the  deed,  and  not 
remove  A,  and  S.>  or  the  survivor 
of  them,  from  being  managing 
tiwners,  so  long  as  they  should  per- 
form the  stipulations  on  their  part : 
Held,  that  although  th$  covenant 
to  continue  A*  an4  B,  as  C.*s  agents 
in  the  concerns  of  the  ship  might  be 
lawful  if  it  stood  alone,  yet  the  deed 
being  founded  pn  a  contract  for 
the  sale  of  the  shares,  with  a  stipu- 
.  lation  for  the  appointment  to  the 
command,  and  this  continuance  of 
the  management,  it  was  illegal  and 
void.  Curd  and  Cannah  v«  Hope, 
if.  4&5G.4.  Page  661 

CUSTOM- 
See  Poor  Rate,  1« 

1;  A  regular  usage  for  twenty  yearsy 
unex^ained  and  uncontradicted,  is 
sufficient  to  warrant  a  jury  in  find- 
11^  the  existence  of  an  immemorial 
custom,  A  custom  for  the  steward 
of  a  court*leet  to  nominate  certain 
{icrsons  to  the  ha'AiS,  to  be  fium- 
3R3  moned 
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'    ' motted  on  the  jury,'  is  a  gob4  cusr 

.,,  .     !  ,.  \_  '    j  .     ^^     '  /  "fageSi 

'^  A  ^wstom  whiph,^*n3s  the  tei^ants 

r  /^pd,  resiants    withiu    a  manor  to 

;.. ! .  gf wid  '^^  .^^V^  lortTs  ijiirt'^  **  ^all  their 

^'^"  corn,  ana  ^raUi  which  they  use 

!!^"*^"g|:ousid  in  their  dwellings,'  does^ 

\\  /^Q^  preVi^nt  them  from  buying  and 

.,,  ,"usiftg  in  their  dwellings  flour  pro* 

l,  .^  duced, from  corn  ground  at  other 

'. '    millsV  *  ilichfjtrdson  and  Another  ▼• 

y^\jral1i€r,B.$G.4(.  827 

.^i  ^IV^iere  th^  l9rd  of  a  manor  had 

'' ,  /  two, mills,  and  the  tenants  and  resi- 

^'.^j.^ajxts  V^re,  by  custom,   bound  to 

'^' .'  ^|gr]|i;i.d  all  their  malt  which  they  used 

.,^ 'j   in  their  dwe^in^^j.^yt'the  said  mills, 

^^1',    D\it  might  take  it  to' either  at  their 

,/   ;  Qwji -optipn ;  ^eld,  tliat  thelord^ 

I , '.  . ,  having  pulled  dowii  one  of  tlie  mills. 

f,    had  thereby  suspepdeci  the  custom, 

fiicha,rdson  and  Another  y.  Capes, 
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DAMAGES. 

'$€$[  Vendor  And  ^endee,.  6. 

.1  .-  I.,  i  .;  r.  •  ...  f  ■  , ! 
.....     DEBT  ON  BOND. 

'   ;  ',■'■; '    )^ee  Bti^D,  8.'        ^ 
•      -    .  DBED. 

.^€^,CoVBKANT,^.3.  &     StAMP,  S« 

I^  nib^^S^e^^i^'^i/eeof  themanpr^ 

,  ftfj,aad.fjhed^m^|je  lands  thereofi 

,',  ^)[^d  9,talJ  the  poalraines  lying  under 

tl^  il^aj^Oi*;:  epfepifed  C^  D.  of  and  in 

, ,  .c^ctam  jplo^S?'  ^^^f\^^  ajlways  rer 

9ei;y^d  to  thj^.  %9F>^  ^>s  heirs,  and 

,.  aw^^all  tithes  ofjcorn  and  graip. 

\  ^4a^P  e^pept  and  £^1  ways  reservefi 

«u(,of  the. said  fepfTraei;^    unto 

the  fep^or  .^d  his  Iieirs^^.all  the 

<:oals  in  all  or  any  oi^  the  said  lands 

4kn^  premises,  .together  ,with  free 

;.,Jih'ertv^for^tteii,  .th»e  i^i4  %offor 

,  imd  his.  h^iirS,  and  bis  and  their 


'  DEMAND. 

assigns  and  'lieMatSy  at  all  timetf 
^)h^T^e^er^d^rif^,^hi^,time^t^^  ife, 
ihe  feoffor y  dndni4  netrs^  sk6\imCon^ 
j^iniJLe  owners ^ and  prbprttfdrg'h/'  the 
,d^esne  lands' ,  of  T.^  to  'SYnc*andl 
\  dig  pit^,;Or  otherwise'  tb'ioQ^and 
geit  coaJs  in  all  and '^Veiy  die' lands 
{mid  premiiseB^  and  tjO  6i^l  ^d  <any 
aw^y  thp  i^n^  yith  (jarts"  and;  car- 
riages, or  pthehfffsa  to  dispose  of 
the  sami^  coals  at  hi^  £uid  thdir  free 
will  and  pleasure,  he,  the  said' feof- 
for, and  bis  ^eirs,  baying  to  the 
,  feoffee,  hl^  heirs  apa  i^ssigns,  such 
satisfaction  roir  the  damages  as  two 
neighbours,  indifSferoiitly  chbkto  by 
the  feoffee  and  fleoffor,  their 'heirs 
and  assign^'  ;^qul<i  &9m  time  to 
time  award.    '  , 

The  lieirs  of  tl^e  nsgftpr  liaving^ 
fpr  a  vsiluAli^le  consideration,-  con- 
veyed  to  a  purchaser  in  fee  the 
manor  of  T.  and  its  demesne  lands, 
with  its  appurjt'enance^^  and  all  the 
coal  mines  under  (an^ong^  others) 
,  th^  lands  in  que^tlbd,  ^c.,  it 
,  ytras  held  that  the  cb^is  Wcjre,  by 
the^  e^ception^  rescued  to  tlie 
feoffor  in  fee,  and  th^rcifore^  they 
passed  to  the  purchaser: 'Held,  also, 
that  the  latter  wa]^  entitied,  under 
tlie  express  liberty  reserted  to  en- 
ter upon  the  ^and,  to  dfj^pit^,  and 
get  the  coals^  so  loiig  as  he  remain- 
.  ed  o^rier  9f  the  demesne' lands* 

.  Sen^ble,  Th^t  the  expi-ess  fiberty 
is  not  restrictiye  of  that  which 
would  be  implied  ^y  law  to  get  the 
coals,  and  that  t|he  ]pin;chaser  would 
be  entitled  to  a^  iticideivta}  tjght  to 
get  them  cp-ejctenlsive  >5^ith  his  es- 
tate. The  Earl  of  Cardigan  v. 
JrmUage^  T.  4?  G.^.        Page  197 

DEED  OF .  SEPAilATION. 

See  CpvpNANT,  3..     ■ 

DEMAND. 

/St'f  DxsTKESs,  1.  Fixtures,  1. 

DEVISE. 
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*%^A^  by.  will  fluty  exefcuted.  to  'pass 
.    real,e8tates,  devised  and  bequeath 
.  ed  tp  f^i;uste^ei^  and  to  the  survivors 
,,  ",  aod  suryjvor  .of  thera|,  and  the- 
[[''  heirs,   ex.ecut6r*^'  and  administra- 
/. ..  tors  of  such,' survivor,  all  anjd  every 
.    his  freehojc^'9.opyTiol(l(,|  and  lease- 
/    hpjd,  estates^,  and  all  his  personal 
, ,. '  estate  and  effects  whatsoever  and 
^.  ^  wheresoever,  in  trust  to  pay  there- 
,.  .  out  tie  several  legacies  anc|  an- 
\    nuities  therpin.'by  him  given  and 
^\,  *})equeathed,*.ana  for^  other' 'pur- 
.j    poses  i;i,tti'e  will  mentioned.     The 
. ,  \  , testator ,  tlieii  gave  legacies,  and 
.   ^  annuities  to,  a  considerable  amount ; 
'  and  directed  that,  the    annuities 
should   be.  cln^geable   upon   his 
^^,WOt.  in  ilie  3  per  cent'.'  consoli-/ 
.   .    dated  annuities..    It  was  stated  in 
.,  j\ie  case  that  a  l^rge  surplus  re- 
*  inained  after  paying  debts,  legacies. , 
.   ,  ,  and  a^xouities ;  j)ut  it  was  not  stated 
that  tlie  legiic^ies  were  actually  paid, 
or  xh^i;  the  ^ouLt^nts  were  dead. 
\  ,,    ^ft^fT^tiie  legacies  and  annuities, 
'        the  teiitator  proceeded,'  f*  AH  ^^ 
,  ,     rents,  issues^  dividends,  interest, 
,.    profits,  and  produce   of  all   the 
res^,  fiesidu^  and  remainder  of  my 
,  ,,    estate  and  ejects  whatsoever  and 
.  ,whe;?e8oeveir,  and  of  what  nature, 
tind^  or  qfJality .  soever^  a9  well 
. . ,  ,  real  as  personal,  wl^ich  1  shall  die 
seise^  qr^  possessed  of,  interested 
in,  or  entitled  to,  ?^  the  time'  of  my 
.,  decease^  t. dp  give,   devise,   and 
bequeath  ynto  my  three  nieces, 
£^M.,  M.M.;  and  t.  3f.,  equally 
to  be, divided  between  them^  share . 
an(f  shar^  alike i  for  and  during  iht 
term  of  their  natural  lives.    And' 
from  and  afler  the  decease  of  the^ 
of  eitfher  of  iftrem^  9t  U  m^  will  that 
the  lawful  issue  of  them  and  each 
of  them  shall  have  and  enioy  his' 
or  her  mother's  share  of  all  such 
residue  bf  Aiidii  rtnts,  issues,  div1« 
'    dends»  and  .profits  ^r;/j/ff>  fn  hie' 
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manner*  .  And  ifeitlver  of mv  nieces 
shiall  bam)eb  to  die  in  the  lifetime 
of  tiia  others  or  otheV  of' them 
witho^t  ipsue  pf  her  body  lawfujfy 
begotten,  tliai  ihe  sfaafe  of  her  «o 
dying  without  issue,  as  aforesaid 
shaV  go  to  and  be  shared- and 
divided  equally  betwjeen,  the'sur- 
viirors  of  my  nieces  for  tHeir  re- 
spective lives,  and  aflerwards  by 
the  lawful  issue  of  the  survivors  of 
my  nieces  in  like  manner.  And  if 
ail  my  nieces  and  their  issuej^  save 
one,  shall  die  Williout  issue  law-* 
fully  ^egpttei^dien  subh  surviving 
niece   shall   havQ  and  ^enjoy  the 

'  whpie- of  tlie  ^nt9|  .jcc.  of  such 
residue  of  my'  estate  aiul  effects 
for  and  during  the  term  pjf  her 
najtural11f<^.  And  from' aiid  after 
her  dece^e, 'pe  lawful 'issjie  of 
such  surviving  niec^  (if  more  than 
one)  shall  have  the  whole,  pf  the 
rents,  &ci  equally  betweea'ithem, 
share  and  share  alifte;  trnd  if  but 
one,  then  such  only  one  shall  have 
and  enjoy 'tbe'^rae  of  such  part 

.  thereof  as  is  personal^^to  and  for 
his  or  ner  own  use  and  benefit; 
and  to  hold  so  much  and  such  part 
or  parts  the^^of  is'  are  freehold, 
to  them  ajfxd  e^ch  of  them,  if  more 
than  one,  their  or  his  or  her  heirs 
and  assigns,  as  tenants  in  common, 
and  not  as  :  jbiat  tenants ;  and  if 
but  one,  then  to  such  one,  his  or 
her  heirs  and  assigns  for  ever* 
And  if  all  my,  nieces  shall  die  with- 
out issue,  then  from  and.tifleif  the 
decease  of  the  sunriyor  of  them 
qiy  pieces  witfa'oui  issue  ^  afore* 
'  said,  I  give  the  whole  of  such  re- 
sidue t^o  my  next. male  hehf  of  the 
uB,me'  cff'  Murthxoaite,'  to  hold  to 
him,  his  heirs,  executors^  and  ad- 
ministrator^, in  manner  aforesaid.** 

..  Two  qf  the  trustees  wthe  dead* 

All  the  nieces  were  still  h*v&ig ;  two 

of  them  had  ho  chitdi'en,  i!he  other 

h^d  one  child,  a,soh|  O.b. . 

tXeM,  first,  that »/.'  (?.,  the  surviving 

3  R  4  trustee 
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tn^^ee^noir  has  a  Ifee-ijmpleiin 
'^.^the  freenofd  ^states,  and  an  abso- 
''  iiite  interert  in  the  leasehold. 
SbcbuAlyV'that  tlie  testator's  three 
*  pieces  Ibbk'  no  legal  estat?  un^er 
^thel^ili.- 
Thirdly,  that   G.  B,  took  no  estate 

Fourthly,  supposing  that  th^  will  had 
commen'^^d  with  the  words  "  all 
the  rents,"  &c.,  and  the  passage 
before  thofcV^irds  hjid  been  omit- 
ted, the  three  nieces  would  have 
t/ik'cii  estates  tail  Jo  the .  freehold, 
''and' dbsoliite  interests  in  the  lea^- 

JnfthTy,  that  G.U.  .would  have  no 
estate  in  the  freehold  or  leasehold 

'  tefvements;  But  should  Ji^  survive 

'  ftife  'flir'ee  pieces,  and  neither  of 
'them  should  have  i^ny  other  child, 

"lie  would  be  tenant  in  jaH  of  the 
freebold,  biit  have  no  mterest  in 
the  'leasehold  estates. '  Should  be 
cliq"  in  ,th^' lifetime  of  the  three 
niece's,  he  wouM  djq  seised  of  no 

'  freehold^  nor  possesspd  of  any  lease- 
jhold  es^atfcl,  MurlKxvaiie ana  Others 

\'y/,  Jesnkinson  and  Qtbpr^y  M.  4  (?-4- 

;'.'..;'*;,  ;"\'  ;'    ;;.page35T 

^VA  tieiiig  seisc^m'fee  of  an  estate 
called  j!^.,J  subject  ih  a  mortgage 
fpr  ifoars,  by  his  will  gn  wiiidi 
'tlierc  was  a  statement  m  figures 
of  "the  imbuot  of  the  estimated 
value  of  hTs  entire  property,  of  the 
*^'um  which  his  wife  had  brought 
him  on  his  marriagre.  and  of  the 
sum  which  he'1iii^S<Nr  had  settled 
upon  his  marriage,  and  of  the  esti- 
mated vame  of  the  ^staie  at  //.) 

'  directed  that  his  dauelrter  C.  M. 
should  have  th«di^)^iSaIof  the  sum 
wbicji ,  fe?^,  liiwsi^f  jbftd .  settled , .on^ 
Ijfiis  Xjjife,  .anjd  in.case  she  djd.^ojt 
^ispos'e>jt  ijiiVtiiat,  it  was.  to  ^p  U> 
certaS^'j .  peVsoiW  thiT^in  n^nif^ 
^  tjipn  Aesfrpd^that^f^  Bhpp)[4,gf^ 
Jp  ,hip  daiightei^  CU  M^  as  follows  f 
jp  caije  jho^^yrif^^nd  had  a  spjf^. 


.    mpre.  tha^  fOne^i 4faugii6Br>  4tiiier 

.  husbiind's  Qr  ber.  deaths  aud«no 
.  son,  to  gp  to  the.ddeit]  dsaf^ttk' ; 
but. in  caae.she  haidbtitlotte&iigh* 
ter  or  no. child Ai  thAt  time,.liB  de- 
sired it  might  go  to- Us  brolher 
W.  M* .  He  then  gakreapecifro  le- 
gacies nearly  to  the.araount  of  the 
sum  which  retnainfid,  after. de* 
ducting  the  ittoaey  settle  on.  his 
marriage  and  thetvakKof  thecsute 
at  H.  And  ke  directed  that  his 
daughter  shoui A  pay  as  amaity  to  a 
person  ther^ijp^  nam«d  for  Irfe ;  «nd 
.then  he  made  his  brother  W.M^  his 
sole  legatee ;  H'eld>  thai  C«  Af.  took 
an  estate  in  taiiitiale ia H^  with  a 
reversion  in  fW,  subject^  to  ^e 
other  estates  created  by  the  will. 
MeUhh  V.  SfMish.  ^.  /*  G.  4. 

Wge530 
S.  Devise  <'  to*  my  daughter  M.  G. 

'M  the  hotts^s,  but^hou^s,  garden, 
•ftttd'othfer  prtt^)ertyj  WWdt  t  how 
fiold  tWder  the  trustees  6'f  the  poor 
of  th'etowtishiji  of  A',  forthfe  term 
t)f  999  years,    t  also  giv'e  obe  'haff 

'^ArfbfYAy "books  td  tny  fiaughter 
Ar»  &.  nf^eiafd  J  (tte  M^  hadf 

"part  to  ttfy  'widdW  S.  G.i  Vo  be 
equalhr  divided  by  F.'S.  .If 
Krty  d&^htfer  5Vir.  G.  should'  hap- 
•peiV  to  ditt  unrfiarriitd)  ft  ii  my  will 
fhen  that  her  jbhri  tt/dresaid 
shall  be  equally  mVided  Amongst 
all  my  brothks'  arid  iS^ters, 
share  tod  shafd  alik'e  by' lot :^ 
Hetd,  th^t  thie  letter  b?auseap(l^lTed 
ro  all  that  had  before  bt&en  giv^ 
tb  M.t?.,  (thA  h^'TntriteSy  to  her 
httif  ^ttrtf  of  the  te^tAtdi'^  books. 
Dfie,  df!^:<ji&}oftdndtJi7teri,'v.  Gdl, 
'-E.  51&.  4.       *  680 

4.  DeWse  "  tb  "t^tdtby^s  ^on  G.  for 
Itfe,  atnd  fVom'knd^aftcif  hf^  decease 
srmb  all  and'^vA'y  tht  c*?ld  and 
t>hfldren  of  G.  lawfully  to  be  be- 
gotten and  their  heirs  for  ever, 
to  hold  as  tenants  ih  iA)mmon  and 
|i/>i  AS  j<>ip|i  .tfinantsj  .but  if  my  * 
«op  C^.  •should  die  without  issuer 

or 


DOWER.  ^    ■ 

V  iri'leswki^  'isfiruev'^^nd'' WclT  btlild 

r 'fo^^diHdfemtibiMild'^ie  Edfotr^'  at* 

;  '.tAmgi  die:  age  'Of  21   Jr^art  or 

'ivMloMt  'laWfihl  Utfoe,  then  I  give 

-  .bndldeTise  tfae^sMn^e  «%fa(^  uhtotny 
'  )doft  2r.f  iiydaughf«^  :Pl;  5.,  AM  my 

-  <lsoa4iiiMkiw||^4(  I>^,  iand'fo  thteir heirs 
4birever^itelbftlit^in  edMn^e^n  ahd 

'  mot BsgoAvt ceiiKms/^  Afl^h  tes- 
tafiDr^dimh  (S.'MfiKreda  recovery, 
MaoddiMiitekarHM  kM  ifm^tt  is- 
'  iues'ileld^thBtintdaeev^ntthe  de- 
i  viae  over  nmst  ualeto'  ^ffeet  ^  (f  at  'SlW 
u us acbntingtnit'renMiyid^^^, and  was 
'lifa^eTcfre  defiaitted-by  the  dedtfuc- 
/i«Mi\/of  ^the'pimilcm}^ -«Mat^  by 
:  tfae^^reebveryi  iD««^,'  detay  fhrbert 
'  nn^  Oth^r^^.  Sdby^  £.''6  O.  4. 
•  -'  ''    "      '■'•    '•   '  ftge986 

1 .  'jfh^plaipliff^.^oqd*  were  distrained 
%,pqor  tftes*  imdupon*  tbfi  mJe 

.proquged  .i'/.  .7<.  oHMre  fj^  ,;w^ 
ii^pessafy  po.  satisfy, ttie,  If  vy. .  The 

,.defe^^i^teniter«d.tphiffi  S^i  lif. 

;  which .  he ,  r^y^  to  ^cp/Bpt»  -say- 
ibg.  thaf  it  Mr^  tpo  J^te,  but.  did  not 

.  a  ^^leip^ejit  ^f  tJie  iH^quntaQd 

Ke  |)aypien^  oiC .  the  .  o^citplus : 
^d.,that  th^27.G,,2„ic..S(K  pne- 
.Rented  the  plaioUff.frpm.  reca.ver- 
ing  without. makii^  a  dj^mand  i>e- 
.fore  the  i^qafpneoceiQept,  of  the 
actioo,  and  that  the  teoder  did 
iio,t  maljiie  fs^th  demand  unneees- 

£.  5tS.>    ...       \  682 

2.  Where,  a.k^^lard  ha^  been  .guilty 
pfan'eice^iye4i|^ti«a9.  t^beieipaitf 
doe^  pot  waive  his  .right  of  aotion 
,lt;^.  entering  into  an  arcangement 
.1^'th  him  respecting  .tb^  sale.of  the 
gpods.    seizedw      fVillefus^i^    v* 

"    '       bowkft. 

A  JHViktbw  before  Ks^igrimbnt 'of  do#et* 
hds  not  stkch  an  mterest  lA  the 


ESCROW. 


9rs 


"  lft««*  bf  Whiih  slie  Ys  a^afcte  as 
W  be  ir*-enioVable  frdm  the  paKsh 
in  which  the  fettvl  lie^.    THex  ▼• 

•  SnhAhitaMs  qfNdrth  WeaU  Basset. 
^.5  6r.*.  Plige724 

bVmo  DECLARATIONS. 

See  ISvirnfiNCE,  14. 


EJECTkENT. 

i;  WTi6^e  kle'ftsi  contained  A  proviso 
"that  if  the  rent  Was  in  arrear  for 
ttvehty-ohfe  days,  the  le^feol-  might 
re-enter,  "  althou^gh  no  legal  or 
"formal  deibarfA  should  1^6  madfe  :*' 
He?d,  that  the  rent  havhig  been  in 
krt-ed'r  for  th'6  time  specified,  an 
tejfectmcnt  miglit  be  WAibtained 
Without  kctuil  re-^ntry,  arid  with- 
out any  demand  of  the  rent.  After 
trial  the  court  will  not  relieve  the 
tenant  by  staying  proceedings  in 
the  ejectment  upon  payment  of 
the  arrears  of  rent  and  costs,  boe, 
dem.  Harris,  v.  Masiers^M.  i  G.  4. 

490 

2.  SemWe,  that  the  Court  will ..  not 
stay  the  proceedings  in  ah  eject- 
ment until  the  costs  of  a  former 
ejectment  are  paid,  if  it  appear 
that  the  verdict  was  obtained  by 
fraud  and  perjury.  t>oef  dem. 
kees,  V.  J%omas,  HAicS  G.  4^ 

622 

ELEGIT. 

See  Pbactice,  4» 

E^ROW; 

A  subscnbing  witness  lo  abend  st^te^ 
th'iit  it  was  delivered  by  the  obligor 
^  his  deed,  but  that  before  and  at 
tft^tfitte  of  tTie  execution  it  Was 
aer'^ed  that  it  should  reinarh  in  his 
(the  sulbscribing  witnessV)  hands 
ufttll'tlie'de^th  of  A.  B.,  and  until 
certain  Securities  were  given  up, 

and 


9M 


EWUDANCE. 


)^  indttbai}  die:bimd:#a9  .givttn  up 

.  •  to  hial  upm  that  coddilaon  i  Held, 

'  ikatitsrasttttcp  »  question  of.  fact 

«(1  fef  itbe  jaryV  upon  i  the  vbole  evi- 

1  <tldnoe>  whether  th^  bond  was  de- 

Ihrdredafli'a  deed  to  take  efect 

fvonct .  the  memeat '  of  deLihreiy,  or 

'  Wfaethiersit'vraB  delivered  upon-  the 

>  -  exptesB  «oaditioiki<that '16  waa  not 

eo' ofmiiate  as  a  deed  until  the  death 

«if  A.  JBiv  and  dntildie  notes  irere 

-  '  ddiveted.iipi      ■      . 

•  Sembte^  that. St) ill « not  esseatial 
»  hi  drderthatah  instramealt  ahould 
'  :  operate' as ' an ^e8lcvav  onlyi  that 
it .  shotthi  be  expressly  declared  at 
'■■  itfaeitiii^e  iHieaiki»  eiceeistedy  that 
'*.  itwaa  nbt  i4o  operate  as  a  deed 
" '  •  uiM)il  '  a  >  givien   <event «  hftppened* 

Earil^of^air,T.  4</G.4.^  .Pagp  82 

;1.  WKere    ^ '  declarattop  *again3t  a 

sKeri^forta'kin^insuiticrent  pledges 

, ilia. replevin Ijoi}^  8tate^  that  5ie 

party  i;eplpvyin^  levied  his  plaint 

\  /**  at  ti)e  next  county  court,  to  wit, 

'  .  at  the  county  court  h6ldenou,.&c. 

'    1)efQre   A*,n,^.C*>wi'p.i  suHotb 

"  ,  of  the   cbury^  which  plaint  .was 

,  afterwards  removed  by  re.  fa.  Jo. ; 

and  by  that  record  it  appeared  that 

iJie  plaint  was  levie4  at  a  court 

':   holden  before  £.,  ^J'.,  G^  H..- Held, 

that  the  variance  was .  immaterial, 

■  (ox  t^at  It  wa?  unnecessary  to  state 

;  or  prove  the  names  of  the  suitors, 

.  jana  that  they  might  be  rejected  as 

surplusage.     Draper   v,   Garratt^ 

<md  A^otlk^r^  T,  4  G.  4?,  2 

%  In  an  a^tiop  by  the  assignees  of  a 
bankrupt,  who  "has  obtained  his 
certificate^  and  released  the  surplus 
9f  his  estate,  the  bankrupt; is  a 

/  competent  witness  to  ,prove  the 
,  li^nd-^riting  of  the  commissioners 

, ,'  in  order ;  to  identify  the  prpceed- 


.   togs  taken  vender  the  e^wniivion 

,  against^ him,    M^rg<m  v«  Ftyovf 
T.4G.4.  ^P3g|il4 

S.  Deol^>(^i<w^  thai  .fqri  cer^ttin/ hiic^ 
and  reward  idefendant^  Mnderfiook 
.  to  carry  gt^da.firam  JLoni^.^vkdL 
:  ddUvertbmta&Iy  at  Z>ov«r»    The 
.    contract  prdvdd  was,  to  carrjiand 
,  deliver  safely  (ficewd  robbery  t  ex- 
ce|i>ted)>:    Held^  ihat  this  waa  a 
variaficer    Latham  V.  RuiUijft,  T. 
4r6..4.  ix  20 

4.  A  regular  usa^  for  twenty  jrears, 
, .  nnexplaiaed  a»d  uacontradicied,  is 
,  Buffic^t  to  warnaDt « jury,  in  find* 
.  ing  the  existence  of  an  immemo- 
risd  cuatom*  The  King  ¥•  Jdiffei 
T.4iG.4.       .  .54. 

,5*  A  au)}scribing.  witness  to  a. bond 
.   stated  that  il.iMW  d^iteied  by  the 
'  obligor  as  bis  deed,  but  that  before 
and  a£  the  lioie  of  .tbe.  eK^oution 
t .  it  was  ^reed.  that  it^ouldreibain 
>   in  kvS:  (the 'Subscribing,, witness's) 
. .  haoda  uatil  the  dea^t^  oSijA^M*  and 
.    until  loettein  ^^aritiea.ffeire  §^ven 
up>.  and  that  the  bond .  w0»  ij^ven 
:.  •.iip^to  iw  u(KMi*ttiat  QCIodiUon: 
iHeid^  that  it  wHs  tbeA-  ,i|  t  qii^ieHtion 
.of  faot  ftir  the  > j  ury  ai pon  tiii^  whole 
-  evidioneew  i  whether ,  ihe :.  bi^Ad  r. was 
.delivered  aB  a  (deed  to  take  effect 
from  Ihe  moment  of,  ddiviery,  or 
•  .whether  it>«ras  delivered)  upon  the 
. .  expreMi .  comditioo:  thait .  it  was  not 
>  to  opevate  as  a  deed  uotU  the  death 
of  A*  B.  and  until  the  Ilote^•  were 
.  delivered  up«    Mnrnnys  Admnis" 
in^wr^  V.  The  Earl  ^nSta^,  T. 
.4Gv4.  1      .  .        .    82 

6*  Where  A  who  held  premises  under 
•aJeaseivbicheicpirQdat  AfMfam- 
mer  refused  to  give  up  the  posses- 
sion at  ih^t  tioies  and  insisted  upon 
.  notice  U^  quitft.  tand  .afternrards  con- 
.;  •tifiued  in  |H)saewio«b  till,  ChnOmas^ 
.  and  paid  r^nt  at  Michaelmas  and 
Chri^ma$,i  JH^ldi  thait  this  was 
:  conclusive  evidence  of  a  tenancy, 
,and^hat'the  landlord  was  entitled 

. .     to 
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46  f^uMfter-  d  qukfter's  rent  ^e  at  |  j 
yLadu-daff^    Bkhop  v*  Howardi  T. 
4fG.4.  Pftgc^lOO 

^»  A  libel  'imputed'  thai  Iiib  majesty 
'  ^iaiboared  •  uiider  ladiilNil  insanity ; 
and.  it  steted' tihat  di«  iririter  com- 
•municated  the  filet  frmn  authority. 
Upon  the  tmi  6i  the,  information, 
the  i^tibllcaitioa  of  the  libel  was 
proved;'   It'  waa  adbitted   bythe 
•   defendants  that  the  statement  in 
'  the  libel  was  untrue,  and  they  did 
'    i)0.t  offier  any  evidence  t0  shew  that 
they  had  any  autiiority  for  making 
'    it;  and  tbeJudgem  his  charge  to 
thejur^  hairing  stated  that  ifi  was 
.  a  crimmal^'act^  to  assert  falsely  of 
his  majesty  or  of  any  other  person 
that  iie  was  itasane,  and  it  being 
aduttCed  by  the  defendants  them- 
'  selves'  that  the*  fact  stated  in  the 
pubUeatidh  ^as  f^lse,  in  his  opinion 
It  was  a  Itbei :  Held,  that*  thi0  di* 
rection^was  correct  in  poitti  of  law, 
'    aiftd  thaft  the  Judge  waawarraiited 
in  sayiDg  that  the  det^ants  liad 
admitted  tfa^  charge  contained  in 
the  libel  to  be  «'ai;8e  \  -  fbr  assuming  d< 
that}  there  might  be  a  dikindtion 
between  a  mere  untt-uth  and  a  cri- 
dhial-untAith,  and  that' the  term 
*^  false'*  Applied  «nly  io  the  latter, 
fltiU  as  thie  defendants  had  stated 
that  thev  communicated  the  fact 
from  authority,  and  had  Aot*  proved 
that  they   had  'any   such  autho- 
rity, they  must  have  been  guilty 
of  a  criaoinai  Untruth  <fr  falsehood 
'    by  stating  as  a  fact  the  knowledge 
of  which   they  had  derived  from 
authority  that  which  was  untrae, 
and' for  which  they  had  no  autho- 
rity. 

'The-  jury  having  retired  fbr  a 
considerable  time,  returned  into^ 
court,'  and  desired  to  know  wh^her 
it  was  necessary  that  there  should 
be  a  malicious  mfention  in  order  to 
'  constitute  a  libel ;  to  which  the 
Judge  answered,  '<  The  man  who 
publishes  slanderous  matter  calcu- 


kled«tadeftuiiete»6theiv;mu8l  be 
presimied  to  have  intfodttdf  to»do 

that  which  |hc  pdbliCBftiQn  .i^  icaU 
culated  to. bring'  ajyaot,  .ublees  he 
can  shew  the  oodtrary;  andiit  is 
for  him  to  Ishew  .thei  <iontridy  :*' 
Held^that  this  answer  was  ooirect 
in  ppint  of>laMr,  aaid/thatt&e  Judge 
waa  not  .beun^-^tonanswer  in  the 
' aiihrmaltrve  ornegativethei abstract 
•  questioa  out  to  ifaittk  ; .  aAd  atouming 
that  a  malicious  int^tioa  is:  neces- 
sary to  coastituteoa  lihel^  ihat  in- 
•teatBim  w  ^toi  < be* >  infected  .from 
the  mischievous  •teadeuoy  qf  the 
fMiblioatioh  -  itfl|ai£^  >tinU8a  > .  the :  de- 
fandaiit  shews  aoosathingi  to .  ^ebut 
Buoh  mference^  and  tbcre&nre  (that 
th^  I  phbhoatian  f  of/ «  libel  of.  mis- 
.  chievous  tendency  haying>  \  been 
pidiedi »  add  the  deCendant\  not 
having  shewn  that  he  published  it 
from  aut,h9Jriti%, .  t^e  jury  were 
bound  to  find  that  he  published  it 
with  a  malicious,  intention^ ,,  Tfie 
K^gy.  Harvey  and  CIiamhan,y  Af, 
4.G.4V.   .  .    ,  Page  257 

In  Qii  action  by  'the  indorsee 
against  an  Acceptor  o^  a  bill  of 
exchange,,  whereof  £.  &  was  the 
payee^.tbe  plaintiff  jiroVed  that  a 
person  'calHng  hin^self  J?.  S.  came 
to  Cy  having  in  his  jposs^ssioti  the 
bill  in  question,  an^  also  a  letter 
of  introduction  (proved  to  be  ge- 
nuine), which  was  expressed  to  be 
given  to  a  person  introduced  to 
the  writer  as  l!>pS.y  and  also' an- 
other bill  of  ekcnange,  drawn  by 
the  writer  of  that  letter.  The 
bearer  of  these  documents,  after 
remaining  ten  ^^ys  at  C.,  during 
which  time  he' daily  visited,  ^e 
plaintiit^  indorsed  to  hini'th^  bill 
in  question^  dnd  I'ecelved  value  for 
it. '  and  also  a  l^ter  ot  credit : 
Held,  that  this  was  evidence  of  the 
identity  of  this  person  with  J5-  5. 
the  payee  of  the  bill,  &c.  in  the 
absence  of  ahy  evidence  iri  an- 
swer, sufficient  to  justify  a  verdict 

for 


m 


EViDteNCfi. 


'  -m  ^'  ^laMift  Bulkbiey  and 
''iXhets  fi  BtOter,  ik  Ef¥or,  M. 
»^'4'0.*/  Page  434 

y.  Wliere  !ri  case  f6r '  slander  of 
'  titte  It  kpfjj^lfcred  bjr  ^e  decfhtr- 

-  ^t\m  tflat  the  |>lakiiaf  had  a  efer- 
^   tain  mtterest  ih  tffe  p'rertwcs,  and 

YWat   by    ah*  agreemettt   betifr^en 
«    hftftself  aAd  'the  defendtot  (fh)m 

-  «4it)rfi  he  diiriT'ed  thit  tntere'fit),  he 
"*'  had  a  c^e^^ngiil  ti»  di^dlie  of  Ihe 
"  "Whblt  W  that  interest,  bill  mVy  a 
'  doubtful  tight  ib  dfepoee  of  any 
'■  ^^ortiCfe  of  if>  a«d  ^he  plalrttiff 
"  ^vMi^  ^M  h^  put  up  hift  MzV/ 
"  fn^(<t^s^'  to  buetfbb,  HM  that  (le- 

•  Yendaht  ptibHiffiM  k  libel  of  tod 
"  \cOffcefrtiiVg  hi^  right  to  sell  the 
*'  sniti  ii/te^eit;  the  evideooe  beGng 
-'"that' be  6flRmd  for  tiale  a  portion 
>  •  ^'tbrft  hvetrest  o%t  Hefdj  fliat 
*'  ihft'WsLs  U  Altai  v&riance.  Miltrhan 
^"it.Prait,  !!Vf;4<5^.4.  486 
i^.  Ih  <an  &ct!^  fbr  toAli^ioU^,  4nd 

-  Withdut  ^Vdbrfbl*  fcattse, 'chargfing 
^'  ^aiiitiff  WitK  hii  i^sault  before  a 
^  magistrate,  the  magistrate  pi^oved 
-'>  that  iM  depositions  t^ken  befoi'e 
'  him  ^ere  I'edttc^d  h¥to  Wr?ting, 
!>•  imdthalt  he  <i[^li'^ered  them  At  the 

-  t6urt  df  quar^  ^eftsions  to  the 

•  clerk  tk  the  peice  or  his  deputy. 
-  The  tWk  of  the^ipeaoe  Mated  that 

'  'k  bin  Sf  ftifKietment  fol-  the  assault 
^'  Wa»  pr^ferted,  ahd  ifhat  the  gtbnd. 
'  'JftVy  f«i!rrAed  igrr<i!iiimtis,  that  it 
^"  wis  u^uM  in  such  chse  to  throw 
''^'  'ia^y  6r '  destroy  tUe  depbskidlns  5 
'  chat  fte  had  searched  amdhghis 
''^^pert'/itod' could  not  find  them; 

•  Heidi  MUftt  p^n^  evidence  df  the 
^'  ^irtiitnti  wa^  -adm(s$ibl<^;  "tmi  fhat 
^    ^  ilr^  not  n^M^ary  «o  clitl  ^he 

•  ^  -di^iity-cleHe^  Ae  peade  t*  iftew 
'('that  fne  *ori|fhlal  ^po^lti^Hs  inhere 
> '  Vi6't  iti  his  posfae^sion,  inaismlKA  as 
i»'  It  ^8  hB  duty,  if  he  had  recced. 
»'  themv'tb  haVfe' delivered  theW'  to' 
'^'  4ifSprthdpM,  kHd  hotb6irtgft^  his* 
'^'•'cifetodyi  4t'#air  to  ^'pi^wfeedj 

^H.H      t.      '<-•  1  ^''  '.I'll  >i.J     '^  •     '.•*■;  :•        1 


that  they  w6ref '1d^  o^  dec^o^bd. 
Pr&eThan  V.  >lr*e//,  M  *  fe.  4/    ' 

P^e»9* 

11.  %  tff^  corrdiliotj^  of  A  M€  l>y 
auetion,  the  p^ird^a^i^i^  h>  ^aj 
*  80  per  d6n¥.  upon  f  h6  pfrioe,  ti&on 
being  dediftred  th^f^lgheft  bidder, 
and  thb  ^eiffdue  More  tlfe  '^ooda 
Were  removed.  A  ldtVa§"b^'6cked 
doMrtk  to  A.,  hM  thf^' h^hest 'Mdder, 
and  delivered  ^to  hthi  hMAedf^elj. 
After  it  bad  'remained  in  his  habda 
thr^  "or  fdur  minutes,  iie  iMted 
that  he  hdd  be^n  mi^tiiken  ib  %hk 
price,  and  refVised  tdlcteeph.'  -Wo 
p&rt  bf  thfe  t)Hee  hadf  beeh  ptfid : 
Held,  that  it  leaij  a  'qu^liori  of 
fact  fdr  the  jury,-  ik^h^tHif^  tflere 
'had  be^n  a  ddli^iery  by  the  'fieller, 
WAd  an  actual  acceptahce^fey  Hhe 
bu^eV,  inlend^  Vyhtkh  patties 
to  have  thi^  effect  V'trtSrfefertng 
the  right  of  po^se^sidh  fitort  *dtife  to 
ittte  other  Phmibs  v;  BUltim^^M, 
4r?.4v'  '       '•   "•      i-    511 

1!2.  A\  and  i$.  haf  i%  be¥h  ht  phrt- 
ner^lp,  tll«l6Wed  it  o^'^the  Hth 
'July:  the  disfeoHrtfoh  triis  ad^er* 
t\^A  on  th^  17th :  'on  th^  T6tit,  a 
bffl  Was  dWKWn  >h'"the  'nattietf  of 
>l.  *rid  B.,  which  Wtt  Hfcc^ted 
tod  jiaid  by  €.  withtJtit  oon^fder- 
ationi  C  afterwards  itfW  if.  aiidB. 
fof  mone^  leht;  A.  pfeflfled  btok- 
Vtipftcy  and  certfficiitst.    '  B.  rion- 

'  f^un^pstt:  nol.  pros.  tiA  Ird  {^.: 
Held;  tha^  he  Wair  a  icfomp^!eiit 
Wifcess'  fbr  Bij  \o  pi*ove  tha«  C. 
Irc'c^pt^d 'thie  bHl  fbl*  hii  (:>! ."bt^ac- 
commoaafidnj'^Wd'dOt'fbr  diiA  of 
B.,  fofr  that  J9.\i^  only  a  smtty, 
<ind  might  h«!l^  vrm^d  tfhdlE»'  ad.'s 
tommisiion.  M^odyr,  KiHg  kind 
Portly  fT,^^ 5  G:A.  558 

Id.  Itt  to  baioh  fb^  'g60dy  MM  tod 
deliV^rW,  bVoOght  by  "tl*  aflsig- 

•    tiees  dr  A..  agahJst^hiWi  If  ^ebm- 

'  hiiisidtt  M6f^  baiArc^y  f*»ui6d,  on 
the  petitiort  6f  certtfih  pcWons,  Who 
^IfegM '<thftfc'  a'  d^bl  W%s  ^ue  to 
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rupt:   }liel4t  th^t  ih^  petltioDing 

, '^editor's    debt    was    sufficiently 

'proye4.  hy  the  productipp  of  the 

^  pr^^cei^nga  ^  nv4^T    ^be   gommis- 

.,  ji^n  (dq  naiic€^,o(  ai^  i^^oliw  to 

. ,  dispute  i^  hfiviijig  b^.a  givea),  and 

;  ihi^t  it  w^.p^  inpvnrt>ept  qu  the 

.,  plj^Qtifif^ ,;tp  giye.an^  o^^r  9vi- 

(leufo  Uia(.  th^  petitioninig  cr^di- 

, .  tors   wfij:^   the   as^aet^s    ^f  B. 

,    Ska^e^   A^MffiWt,  v,  Howard^  H. 

.,  4&5G^.4.      .        .  P^ge^ 

i4w  PebA  .po^  lK»Pd  .cpprfitjqn^d  for 

./th^..p^j?q|eoJ  9f  OMHR^y  by  ij^tal- 

.  meqt^.,    Plea,  ^hat  ^^oji^aijit  by 

,.    fT.,  ^a  hi§  agiQptx.mM^  iiplftwful 

.coi^xaoliS  ibr  .buviog;  ab4  selling 

, ,  .ilharc^  in  the^  pMoliq  st^^^  tihat 

.  t^ese  ffPR^f^^^  ff^»^.  m%  W?ci- 

.  .^fifiallypK^rfo^piqiJ,  but  that  JV,t  as 

.^bi^.afgpflt.o^  th^, defendant,. vqiun- 

.T.  tarily  p^4   5p0t  for   diftr^nces 

,\^  agf^nst.  th?  .fpm^  of  the  ^taJtute, 

and  that  for  securing  t^f^  r?pa' 


f^   ^v  .tb€ 


i.D^e^  ,of,(^ha^  fa^Pinegr 

,\ , .  ^efend#tX  gaye,bw|)Tpmi^spjry,pote 

I  to.  ffff,  ..an4  tthfut,  lopg  ^ftf^r  t^le  aame 

.    .fo^me  4u^,.  H(>  in4ff's^4  ^  ^o  ^^^ 

.  .  plainti%   aq4  tbft^  the   plffii^tiffs 

.V   afl^r^FajT^t^    th^e^^en^^  .>H    ^^^^ 

.vmn^^im  #^oi^  ppqp  tb^.^ote 

;..  against  tb/5   4^fi^iWl»  ftpd   the 

,  dife^d^tft  ip  f€»r,  of  tbi?. action, 

, . ,  did>»at  tha.rfl^u^^  o^  the  pjf^ntiffs, 

;  .i.g»v«  tbe  bond  ip.quertiop,.  wbich 

.^  »J^ntiff*ft«CQpJe4  ift  hpu  9|f,  the 

.  ^  pjTQipL^^ry  ^iQte,.\ancl.  tjifi,  vfi^^ey 

,. J  secured  tli^iTpby,.  tbpy  wejl  teow- 

...   ipg  thM  the  xi/f^e  b^  bq^  JWde 

, ,  l^  the.  d^f(^fl^nt,  on  the  9cqei^ion 

!.ian4  ffir  the  pi^n^pe  in  .tbie.  plea 

n)ai\t>pn94«  H«ld,  .(i^.  ^u«  ,plea 

was  an  aijisiprpr  tp.  tl^^  a^tiop>.  in- 

a^ioi^cb  ^  t\\^  piajirtifttqflk  tfje 

;  p^oflWftsojry  i>pt#.  ^erii^  y^  ^ue, 

.  hp4  bad  qotice  o{  the  ili^ga^i^y  of 

th/s  qrigipaA  wi^^idfRatp^.. before 

.. .  the  booA  ^a^  g^voB.,  ., 

At. the  ti(ial  it  apppai)94  iA.evi 
., .  d^nc^^  that  the  note  was  given  to 


W.  tfn  cwrer  9  aim  whi*  b^  as 
brokety  itsas^  to  pa^  foe  lo^aei|>on 
stockrjobbing  transactioofj:   H^ld, 

,.  that  thia  evi4enp9  4.i4  n^  a4Pport 
the  ple^   whi9l^..ptA^d  that:  the 

.  jkQtfi  lyap  giyeu  to  s^oum  ib^  re- 
payment ^  xnp9qy,  i^qtjLi^ly  pfud 
pjf  JV.  AmQryqnd.Anoth^^w.Mfri/'^ 

14f.  Defen4a9t  hajifii)gb^cmpppvi<;^d 
of  per^vury.  <a  W^nw*  fpr  *  .«ew 
^trial  w,m  oUm^i )  wbilat  tibad  was 
pendingt  tbp  defi^ndanft^.^OQ^  the 
pr/q«ec^tQr>  aqd  0|p  sh^wii^  ^^pse 
against  thQ  TMlen  m  ;4ffi|davi|^  was 
teqderod.qf  (bd  djiingdefilara^ijon 
of  the;  letter,  mM  ibi  tfapAMtion 

.  ou%  of  wbiob  thQ .  profiect^im  ibr 

,  perjury  4^Qiie ;  Held*  that.itt  coiild 
not.be  jrsad;  fopr.tbayt  47i«g.4e- 

, .  qlaratipna.ane.adaiisMb)9  019^;  v^re 
thc^ .  deat^ .  ia  ^)e ,  9ubji3Ct  voi^, ,  the 
charge,  and  the  :ciff.un\«tl^l|p^  of 

,  ,th(B  deatb  ti\fi  fivbi^pi^.ot.thf  4r- 

daratiqn^ .  JA<.  4U«^  oth  .<Aft  i?ro- 

.    4ec^twn  qfJanm  Lfi'w  ▼►,  ffTfWiim 

i^fca*,.J6r.4,4.5lQft4...        .     ,k0S 

16,  WW^.a  libel:  ch^rgisd^ibe;  idain- 
tiS  with  ivariowa  aptft  of,  isruelty  |o  a 
hefs^t  w4  aa\opg^t.otb^/s,.  with 

..i.ki^ckii;!^  QUt  MB  ^y^  ^d  th^4e- 

,  ^(^Aant  pleaded  thatt  rb^e  .qbafge 

,  was  true  ip  a^bvtanice/fmd  efect ; 

.  .tbq  jury  havjpg  fouf^  ^t  i%,YfeM 

,    true  ioi  atl  :pvti<;i^larf s . wc^Pt  ithat 

.  the    eye  nw   nojt  l^no^ed-.i^t: 

.  H^ldy  tbat  jtbfi  Justifici^im  wj^jaot 

.,piroved,/an4.  .tha^.  ih^.  plipi^^ig'/waa 

.,  entitJi^d  tp  a  .y^cdiqt  .9n,liha(t|>)ea 

17.  In  <^a;for,oba^ijc>ipp  thfJ  plain- 
,,  tiff's .ancipnt-wiiMl<w,%  ^.^jwiW^d 
..  •thlU^.tb^  pontiff  ,ai4i  4^,^n^nt 
; .  bad  pr^aea  .adjpjni^g  ^tb,  .^^r ; 
,  ..,Ul&plaintli^*4>bpp^.waa)9bojn^^ur 

...  4ef^,.wiAbiOi  tb^.bo^q4<|ryM<^M^er 

;..,  preifti^^,!  .  Spn?^.  wit?)?$4ea  ibad 

,.j  Iff^mn  .i>,  .fiH:-.^h«<jtteigh^.  .y^^rs, 

.i^.dt^ipg.alllA^t  tjm;^^..|iad 

,fbi9eo.  wiMoar^  looking  tQW4rds  the 

adjoining  premises.    For  a  long 

series 
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EVIDENCE. 


'  fia<eB  of  ye$n  befdre  the  defeDdtint 
purchased-  them,  ihoM  premiies 
had  beibttged'  to  a  ftmiily  living' at 
ar  dfitaiice,  and*  it  W8«  not  prated 
that*  any  ni^inlber  ef  tfiat  family 
had  evisrlsetfo-thetn,  and  they  had 
been  ooeufried  by  the  same  tenant 
'fiirthe  laat  twenty  years.  About 
tiro  years  befere  the  action  brought, 
defendant  putxihAsed  them  and 
built  It  house,  thereby  darkemng 
the  plauitiff's  roofmsi  Held,  that 
•the  oirciiftidtainee  of  the  plaitttiflPs 
'•hbu0e  not:b^tng  at  the  e^ctremity 
:  of  ber  premised,  did  iiot  affect  the 
quesdohi  atid  thA%  after  an  enjoy- 
^vnent  of  thiity-e(ght  years,  in  the 
absence  of  atty  eontradfctory  evi- 
denoe,  (he  wirtdid^  were  to  be 
considered  -  lis  -fifn^ient  K^ndows, 
oad  that' plaintiff ^oBS^uently^  was 
not  entitled  td  <rec<>ver.  >  Crdssv. 
L&wis,'  -B; «  G.  4.  Page  686 

IB*  It  is  a  good  def^flce  to^an  action 
for  a  tnaiieious'ilnidst,'  thdt'die  de- 
iv^ndant,  whevihe^^akised  the  plain- 
tiff to  be  arreet^d,  aeted  bon^d  fide 
ubon  the  opinion  ivf  a*  legal  ad- 
viser ef  oompetentftkiU  and  ability, 
and  believed'  that  he  had-  a  good 
eause  of  action  against  the  plaiii- 
ti#.    But  where  ft  appeared  th^t 
>tbe  party  was  influenced  by  an  in- 
«  direct  Motive  in  making  the  arrest, 
«it  wa0  held  %o  be  properly  left  to 
the  jury  to  eohsider  whether  he 
-'acted bon^  Me  upon  the  opinion 
j'Of  his  legal  adtiser,.  believing  that 
I  he  had  a  godd  eatise  enaction.  Ra- 
•  t?eitgt)-v.  'Mdckinioshy  E.  5G.  4f.  693 
19.:  A  cotilia«iiicaliim'   made   by  a 
"olient^to  his  auomevrtiret  ^r  the 
<purpose  of  asking  his  legal  advice, 
'tytit  to  obtain  inronnatlon  ^s'to  a 
^'matterof-ftiet.  is  not  privileged, 
&nd  mw^  be  disclosed  by  the  kt- 
^^r\oy^  >if  called  as  a  witness  ih  a 
cause.       Bramxioell  and  .Another j 
Assignees^  V.  -^i^ucas  aiid   Others, 
£.5G.4.  .,     :      :■     ^  745 


go.  'A  pa#2sb.^c«rtiittelMy  ftit^Mtkl 

to  be  gitotedhi/i76t,Vby  ifi^.'the 

only  eharchward^y  4nd  B.,  the 

only  overseer  of  the  parish :  Held, 

that  it  Must'betaketito  ha^^eeti 

'a  good  certSfieiite,  b«oki^  ithnMSy 

be  intended  tn  isvew  ofaaoh'iui 

instrument,  that  by 'costoni  there 

was  only  one  dmirdhwerden  in  the 

parish,  and  •  thait  two  overseers*  hiad 

been  originsAiyappenitedy  but  that 

one  of  them'  died, !  and  that  Ae 

certificate  was  gninted '  before' tlie 

vacaaey  m  the  'Oflkse  was  fiUed  npi 

The  Kintry.  The  InhobiHtfas  bf 

CatBiby,  £i  &G.Af,^'        Page  914 

Si.  A  promise  made  after  the  oom- 

laencenAent  of  an  aotioA,'  la  not 

'  suffleient  to  sistaiit'  a  replieatien 

'  that  the  ddfenchnt  (who  had^plead- 

•^  infii&ey)  ratified   his'contmct 

:  after  he  came  <of  ^  age.    TAbraesit 

;   V*  Blmgiwrthi  E^-p-G^At,^  924 

iQi\  Up6n  Ihetrial  of  art  appeal'  ftt 

the  q«iafterr4easEona,'^th^<ve8pMd- 

'   ent  narish  proved-  i^c^ef  grtinted  to 

'   the  lather  of  the  pamper  by  th)e  ap- 

t  pellant  parish  before  the  year  1815. 

The  atppellaMt  pansh  tendered  on 

;   order  or  .seBBion$ihAde4ir^he  year 

I815i  quaBhit)g<aii*  «»der  ^^jaB- 

tlces  for  the  reaoot^l  of  the  brother 

of  the  ipaupeF'  to  the  sypelllmt 

parfsbi    And  they  tendered '|HMt>i 

eridedbe  to  Bhew  tlwt'the '-grbuAd 

of  •  the  •■  deeisioB  of  ^  the  eioart  of 

•  ^fnavter  ees8i6Qa>wasi  ^at<4he'^- 
ther  of  the  pauper  luid  nol  at  thht 
tine  any  setAlemept  im  the  appd- 
hmt  parishi  and,  comsequekitiyy  that 
the  son  hski  Aot  an^'derivativeeft- 

'  tiemcnt  there :  Held,  that  even  if 
parol  ^evtdenoe  ^s  adrnftssibU'  t^ 
prove  the  ground  of  :ih<s,deeifeMki 

( o£  ^e  seasiont^  istlU  ithal' the  evader 

•  of  sessimH  wsb  inot  •  a^dencHe'  that 
the  ftither  «f  tbe^  pau^r  was^  »ot 
aetiM  ih  the*  appelant  ^n^h  -fin 
lS15y  beeaiis&th^  flithe»isfset4h^ 

jaiaiitwai^aiS)S«ttt<'that/ibtMe  ^eol- 
■  -.H..W    ^.«    ,o  ..  .ii     r  'taleratly 


EVIDENCE. 

Utierally  on  th6  trial  of  the  firal 
Uppaal.  Tke  King  v.  The  Inha- 
.  iitam  qfKnapfqfi,  E.  5  G.  4. 

Page  883 
2S«^  Wber^ev  in.  case  a  plaintilFalleged 
,  in  hiB  deolftoaition  that  he  wa»  pos- 
seaaod  of  a  <aie»wiage  and  premises, 
,  and  by  reason  thereof  entitled  to 
,tbe.uie^f  a0tre»ta  of  water  run- 
ning through  the  premifles  for  sup- 
.   ;  plying  the:  aane.wich  water;  and 
,4[hat  defendant  «teeted  a  certain 
.dam  higher,  up  the  stream,  and 
^.tfier^y  prevented  the  water  from 
running  m  its  usual  course,  in  its 
>  usual  calm  and.  smooth  manner, 
and  thereby ,  the.  water  ran  in  a 

•  differeni  channel,  and  with  greater 
violence,,  and  injured  the  banks 
.and  promisee  of  the  plaintiflP;  and 
im  issue,  joined'  osx  a  plea  of  not 

.  goilty,  the  }m  found  that  theplain- 
tiff'sbanksand  premises  were  iiot  in- 

tjured  by  the  dam  erected,  by  the 
defendant,  ^but  added,  ihatdefeod: 

•  ^adt  had.  no  righa  ta  etop  the  water 
.lA  1^  summerrtime;.  the  Judge 

ordered  the,  yerdict  to  be  entered 

,  foo  the  defendant  e  Held,  that  the 

lyerdict  was  rij^ht,  for  flowW  water 

ia  publici  juns^  and  an  iodividuBl 

.can  only  acquins  a  right  lo  it  by 

.  appropriatit^  so  much  of  it'  as  he 

'.requires  for  a  benefioial  purpose, 

'.and  therefore,  the  plaintiff  ^uld 

'  not  recover  damages  for  the  mese 

erection  of  a  dam,  but  was  bound 

to  I  allege  and  prove  that  he  had 

iBus^ained  an  injury  ^om  the  want 

,af  a  sufficient  quantity  of  water. 

.  Williams  v.  Mortandy  E.  5  G.  4. 

910 
24m  Trespass  for  breaking  and  enter- 
ing the  plaintiff's  close.  Plea,  pre- 
scribing in  right  «f  a  messuage  and 
;Iand  for  a  right  of  common  of  pas- 
t tore  on  a  dowi)  orlctnamon  where- 
of the  close,  drc»  befote  the  .wrong- 
ful separation  Uiereof  .was  pared, 
iMDid  jastij(ying:thetreapass»  beoauae 
the-^ntose  in  which^  &c.  was  wrong* 


EXCEPTION. 


979 


fuUy.enclosed  and  separated  .from 
the  residue  pf  the. common;  Ilfe- 
plication,  that  the  dose  in  the  de- 
claration mentioned,  in  which,  &c. 
was  a  close  called  Bnrge^  Cleave 
Garden^  and  bad  for  thirty  yesrs 
and  more  been  sejteated,  and  di- 
vided, and  enclosed  froai.the  com- 
mon, and  oqcnpied  atid  enjoyed 
during  all  that  time  in  severalty 
and  adversely  to  the  persons  hold- 
ing the  messuage  and  land^  in 
respect  of  which  th^  r^ht  of  com- 
mon was  clain»ed»  .  Rejoinder*  that 
the  close  in  which,  &Cm  had  not 
been  occupi^  or  enjoyed  for  thirty 
years  or  upwards  in.  severalty  er 
adversely  to  the  person  holding 
the  messuage  and  land^  in  respect 
of  which  the  right  of  common  was 
claimed.  The  jury  found  that  part 
of  the  garden  had  been  enclosed 
within  the  thirty  years,  and  that 
the  alleged  trespass  was  conHnitted. 
in  that  part  of  the  garden  ,oalT : 
Held,  that  upon  this  findiog  tine 
defendant  was  entitled  to  the  ver- 
dict, because  the  words  of  the 
issue,  the  dose  in  which,  &o.  was 
either  an  entire  or  a  divisible  alle- 
gation; if  it  was  An  entire  alle- 
gation^  it  comprehended; the  whole 
pf  the  enclosure  to  which  the  name 
of  Burgeu  Cleave  Garden  attachied, 
and  in  that  case  the  plaintiff  was 
bound  to  prove  that. the  whole  of 
the  garden  had  been  enclosed  up- 
wards of  thirty  years;  or  if  it  w«is  a 
diyidaJI)leallegatipn,it  was  confined 
in  its  meaning  to  that .  spot  v  in 
which  the  trespass  had  been  com* 
mitted;  and  thp  jury  hsrving,  found 
that  that  spot  had  not  been  e^- 
closed  thir^  years,  it  was  imma- 
terial whether  the  ve^l  l^sd  bepn.flo 
or  not.  .  Rici^d9j  Vm  Peflf(ei,£. 
5G.4t.,  .    Pagp.SW 

.,   exception:,  .yi,\' 

,  • "  See  Deed,  1.        "  -  ^ 

EXECUTION. 


•I 


i-k 


'.:i 


^;ti?«:V^^:.  ::^:' 


•ft  .  .M  Hi 

iv':iwUdk<thflr»<YrerrwBR»«i  fijuor^sj 
-or  trfd  tttbytisucADIu^  iNdOnAg^wail 
Ui.«ud^^tit'ith8)^xlKrM4>    A'don-i 

jj  «ftn4)f|n|MMiow>gt«teiM'Uh«  'fur-. 
t:-  dMaor^*  tbt  fistnre^ttiH  venbtiiiDgl 
v;'iD<  «he  Iwiniec''  HcM^.ltkdt  itfaeyj 

I « .iMalW(l4^<«ai>  tlnrtt  Mil  >Sf  4fae7; 
li  ^.4id  IK>I^'  tke^«6Mon' f after fiviogi 
t'lVwUhe  poipMoiito,  feouMno^vmin-! 

•U'dOTgMd.iteiriHe*  UMttn'togecher 

'^^*  ipMis|fc»>tidier*ihrtioie|^'aAfilitUres, 

v;  and  the  rtfoaVVwA  of  ^lJi»j|f«ikre« 

demanded:  Held,   that  upon  this 

recover  them  in  this  Action.     Cole' 

T  iM  tlieffMrft)«N>  (tf  tiiidd  ttt^ofi'ihe 

'j.^daiftiiMi^rMuts^i,  a«d-'ttftiHrirdt 

i'ataitMai4iewMieltw  totnriitt»(SCl  at 

i*nt}f»9kflhaMi'>4f^'^1likmu^  4be, 

*^-.  ^liidlio€«^  fanie\:ont)BA)*a<k>^dint 

iCtb  repaiH  ^U<4>i%<i||lMf  ^ll^Widf^r 

tiiose  fixtures,  unleM  strong  clr- 

cutfitM^  M^tfiflbMrtUlthey 

were  no^  inteQde.4  .to  n^i«  under 

the  geh^dll  W'of  di^*  bf  the  second 

>^Mli)p«,4<4iPm>tb«jd#id^4aniii  t|ll 

in^ilw  ii  t 


.Me*IUl«*ifttkal^Vv^a  Jiii« 
:  <ki«re,  whether  limekilns,  erect- 
<l  ed  <(N»  ite  yKtiiwo-^^tlbMI  tie 
r.  ,reiMMbM^t'SA|i^4rf^  fQclTllfe^CWji 
«..*Xoisdm  ii^tor:fr^i««  ^f|.4^dr5 

♦,.u   w    ...»   >    'i-ii..  >l     Hj.l..'.    t     'i'W   SOU 

Wlitfis  «  kflie  iconUmlaltt^sop 

•  ithfttitfrtto  Tiiit'>wi»>itfSB>trt  for 
>.*tvei^-pMiiila9n,^tlie  hftsarnllgbt 

(*Tiwi>e»idb,^^«ltim%h.iJo  1^  or 
.  /.  forssa)  .di^maiUi^iftiiild  betSM^  s** 

•  .i^Uk'thiK  dieni*  iMltikg  liM  in 
r»aneari«ii^tbeKiiMi  'wf^oMtwif  an 
bi!  ejfctii}eiit<'niiMit  ;Wt  nitntHbed 

>ii^lb<Ail  astu^^nQf«Miry»  «Ml>wtth- 

.anisi}rde«Had^diewot.t  Mler 

itid  the  Oauft^l  dbtJ«ili«#e«lb« 

i  ijmm^  byieOviw  fBrdeMNlittgl  in 

y ,  A#  aJecHMDty:  vfM  fayttW^  of 

r  t&hnalitilMl^ofikiiifAidca^M^'Ao^ 

dem.  HarriSf  r.MoiUnt  itf.  4  G.  ^ 

490 


FRA^jDSj'^StXtirtl^  OF. 

X;(^.,  iinen-draperg,  aud  contracted 
for  the  iftiretaivoritortAis  articles, 
each  of  which  was  under  the  value 


>!  aWac^lw^ftgireetf^  

M/ci^iiiaiWl'in^W^  pff^fX^/Mad 
?  •«ciMtti» -ht^fH^iM^  1w'>d»'4ttHn 
ir./l4r'|^fibi««  L'fiyttriMraMi^lhat 
an  account  of  the  whole  niu|M>e 
nl  fint&to'MB4»0ul0/  rnimmJewtLY. 
ft  fA  l|iUI«#ip»irl:eK>%^  li«^fai*ly 

R&Yl<TMlte«|?«oNMdMM  tHWVfnild, 

i'^iod  therefor^  wkKaW9€»^«.%a. 
l^  ttv't  (Rc|^i^lfa«<>^H»QAri8 

*  .11   rJOY 


V.  jk  ]3)r  IM  flwiitwap  o£  •  trie  bjf 
. .  nitptiopr  ihftfMircIii^Mr  wm  Wpajr 

ima  the  residue  before  the  good* 
frecereofoved-  A  lot  wee  knocked 
doem  to  A^t  ^  the  bigheet  bidder, 
^  .  eod  itelifreced  to  faua  Mkinedietrijr^ 
^  4fierit  bed  fewvoed  in  bii  beade 
;.  tbrcvi  er  four  jswuitei*  ^  eteted 
.'  t^Mibebed  been  mmtekeo  iathe 
'\  feieet  end  miBiMedio  keep  at.  No 
f  MTf  ff  ftb#  ifntm  bod  beeo  }Mud  ^ 
I.  HM»Uietit.veefteue«tioaoffiict 
it  fee  Um  j«ey,  iirbeuier  cberci  bed 
.  h^m%  doKeerj. hgr .tbo  seyer^  fnd! 
,.  en  8Ctiuilmcepteiieel^tbehns|rer»: 
V  Jeteaded  bfr  botb*  pertiee  to  beve 
t  titeedect  of  Ireii^ringtte  right 
1  of  poepeteieR  from  oseeo  tbe  oAer  •• 
.^  i^^ttfyn  y.BUMif  J&40.4^  511 

OAMB. 


bewkerf<fi|#if  iiMMP^  ftlice^ce; 
elthpughy  even  wiui  e  licence,  be 
voul<rfaje  JUU#  V^  ^eneltv  for 
felling  tee  in  en  unentered  jplece. 
The  de^^wd^etwyee |Convicted  m 
a  pcoelty  of  Itf.:  Held*  that  it 
,wef  the  proper  f\(ip*.    T^ifi«KH|rT. 


HIGHWAY. 


r . 


^AltLBT  SXtit  Af AHpCHUtJ 
.  ^  Hiaifv4Trl* 


»» 


^    KAWKfift  AN6  ^J&DLAR. 


i  8iw 


tbeyeHiagoflbe  fi[^G^S 
^40^  the  t8WM^fcla»rer  e£«Qpdt 
l.  iiallAWfdti;  hjMrk  itbemiei  iboee 
,,.iitocf«  oelgf  irbipb  ere  mf»Ue»ed 
J  jn.tba.tereMgr^aiirdMsti0ii4tfthnt 

]!,    The 4efc9^t im eonyjcled in 

ApcoeUjF  Qf  i(K.  r«r.tM)big  an  e 

,,  .^wker,  eeMoel  •tfiy:  Aceecet  en  to 

^,  d^  JQeldi  ^k^t  aie»eoww^ienwei 

&  <4  Piiil^o».{t)VMb«  M  Mli  nad 
V  JPttiwJMtMAbiMiftiiriiiMte 
4  Jfe»ll»Vlft»Wl<^tlwpyeiB^ 
f  fPMd&4uiMias«iwiL 


An  indietm^  etfle^  4iet  e  certem 
way  was  an  aocient^  common  higli* 

>;  wey^  and.  tbet  a  cerftem  fielt  .4* 
ftnete  iAenLextre*«peroebid[  btomlet 
wee  out  4)f  repebi  and  that: the  in- 
babitante  «£  tbe-.e^UMorenbial 

'  hfunlet  oti^  te  lepew  iLs  -  Seldt 
^at  thie  iMiotmeet  weaJbed^'Ht  it 

'  did  sot  elleM  that  di^  infcabkente 
of  tbehmtSet  were.immetionUly 
.bound  to  repeir)  wW  '4hat  tbe 
hamletdid  imiI  fbtepttriaf^btfffer 
diftrioti  theUbabitentie^ef "wbicb 

.  .were  bound  .  la  repeir*  •  .QMre» 
Wbttber  the  ii^bkaMte  ii  the 
hamlet  would  be  lieUe*  U  repair 
at  oowetoft  law^  If  thalndictflMit 
had  oontaifaed  the  ktttr  leMegafifm 
The  King  t.  The  InMkmf  of 
Kit^n^otp  7.4^4.  |90 

iHTUJNDBED,  ACnOlI  AOAfflST. 

Where  tbe  pwncv  of  oevisia  eteche  of 
..'hay  and  com  which  weremelici- 
.  ettsly  eel  an.£ri^.:eeeebwd.tb0 
.,  MKwnt  of  bb.  leei^  freifi  an  JNmr* 
.  eMa  affioaft.  M-iree^^^dr^iMbne 
u  ini|(bl  neverthal^  'nwioMAbvaa 
.^*acUe»  agaioet  ibe.bundtfjUenldie 

'      ILLBOAL  eX>HT]bAr(m 


M8 


INDfOTSlENT. 


:rM«^HiR>'i 


^  wh^  '6oi]f!^tali^(  wfH  ftiade  Agi^st 
I''^UU{c^roads  set  out  by  a  commis- 
sioner,  he  and  a  Justice  are  to  hear 
them,  andHihiWy'Stekt  what  is  to 
be  don^;.  Afl^  $yJ^to.. tenth  sec- 
tion, '  private  roads  are  to  be  set 
outj  subject  to  the  same  provisions 
arUe/iT^i^iieti'iri  tbe'ei^^th  sec- 
tion re8|]^Qtii]tg..pt!^i^  roads.  A 
private  inclbsure  act.  In  which  the 

„ t  ^9iD#^, Aod  pr^A??ft«4i5«§  w  thQ.md 
,„^;opjun^ipr^r,  ^.wfj;^^W,the  «iid 
J  fWijw  »?V  ^^  **  wtjdirectM  to 
1.  fig  W«?i .  W9f¥W?l  fWi  fW^W^e.) 
...Ttffij^floaifPi^iO^eir.uiiVdpr  M?^  act 
/^J?«^W!&J8efi:0u^f^pri^^  rftft^^bjch 

•ioWW..6fari>g.itf)e  ,c9flaplai»f,;  pr- 
j,  .cfee^  Jtof^i.xhe;  r9«4.^pwl4  be  4>«- 
]„allpw^4,;,,,H^,  >M  t^^  tWP^al 
->.W#«^  "^w^f*  :Oj:|[Je.r.w»* JWt  t;aken 
^r.'^'^fi.h^y^  H  if«^8')[jjpt  w^.pcder 
i)tip^.^fi  coipmissipn^  ^gn^p  J)Ut^  of 
^i.liiy  ^^  aj  justipa.of  jwpmce.tqge- 
:^|bff^..*I^  bciCjMwe,.^te..jffntt  sec- 
,,  tiQfi,(of.  ti^e.  geoen^.  ac(  does  not 
.;"c|xpj(;^8jy  ^  t^t^tbe  pnj^  ojf.the 
,  coi^p^ope^-  sh^U  b^  fini^l  re^pect- 

iDg  priWite  rpadU*  T/fe  King^  v, 
., ;.  The  Justii^jfth  W^  Riding  of 

YorkiKire,  2\4G.4,      Page  228 

INDEMtirttY  ACT. 

^''^sptfetht  tm  Well'ia^-  retfosp^tive, 
^-^kn^'^MekHb-to tlibire^ho  maybe 
^"fti»defttiH*dtefJhgi'tH<i  ttme  for 
"'^hlbh  <Mis'n^d«,  aAd  iSfYkbt  limited 
'^'  tOYho^^ofiatlitieutTM  pbtitities 
f" wd**«Hlfere*  feefew  it  ptottfed  ,/» 

the    Mat^'^i^''mmini&h''^nd 


inn 


Ml    / 


ll  t«J 


^-I  Jl 


iiM)A»iinMKchnent'4Mted  thdt  lacian- 
^(Kicnrntfi'MBgdii )  skuaiiPiiritlriHivthe 

..'ijiuri  i:  <i  t 


•fi«f<li?«r'WM\out.|)fiYe))aitv^«»d'4^ 
tli«  inhabit8(hts><if  dbe^^dndiAi^h 
of  Pennegoes  and  town  of  Affl- 
chj/nlkth  ^ffres^ff  .fboia^'me  im* 
memorial,  Dy 'reason  of  tne  tenure 
of  certafotJaadni&^y  said  oarish  of 
Pennegoes2iT\Ci  town  oT  Macht/nltetht 


appear 

that  the'bridg?  W9  «i(qate  within 

the  town,  and  therefore  that  the 

.  inhabitants  of  the  town  were  wt 

' '  liabte,  dtil^s'  im^ik\UtM^^^ 

ation  were  fch^^V^d  that  here 
no  sufl|Lcl^nt  <  co^^djei^tion  was 
shewn,  ihasmucn  as  the  tnhabitanta 
could  not  hold  land,  and  therefore 
could  not  bt'^AUe  Iby^ii^ason  of  te* 
nure.    The  King  v.  The  InhahiianU 

r'  MacHynlkth  uHd^TAnegotei,  A 
&;4.       ''  '■    ■"  ng«;i66 

^:  An  indldtrfieftt'^tAtea  Ih^i  a  ifter- 

'    taiii 'way  wtis  tfh  "aicfertt  t?tnrin4on 

;    highwdy,  ^ah4''tfikt:'a  t^rttiiH  "i^ 

'sitiiatfe  fn  ah' txtra-|^iir<ifcTiiklBkm* 

;    let  was  ouk  bfTefpkif,  iitid^thatttie 

ihh^itants  of  th^  eattei-!paro^Bial 

"'hatti!6l:  ought  *td  t^iiiF  it)  ^Hifld, 

'  that  this  indictmient  >^^  bad,'  as  it 

'  dtd  ntft'  aQ^ge  th jit  l)t^  MhMAiiSiibts 

:'bf  ehe  hamlet  "wefei  imm^dtaJflly 

-  bptfnd  \6  r^aif vtibr^hae^dl^  h^- 

let  <fid  ri6t%)Vixi''part't^'*>Wfg^ 

'dlstrfct/'the  irihabSterits  <tf  >Mch 

*"  wer^  bobtid  id  r6pafr/"  >  " '>^J^^ 

'  '•'QAere,  Whether  aie'lilltibK^ta 

'"!bf  the  hjimlet  ^WM'bfclMirfile^to 

'  'Jepdlr'at'dbmrtrort- ttfV,  4f  tfe  ^n- 

'  dictcpieirt  had 'piSiit^ih^iVe  lifter 

-;  .dfewitidi.  *'  TAi:  'J^ihg  4':  tht  ir«. 

A^^QMiiiaeiMdejriftcirlteHoliaMimR^ 
b  )inant  oflfeto/aotaipH?  issrii*  snOcient 
-(l?lv  Mttbfi»(^4i  o^^catioD.^rtfapifithe 
i»dateBaiitii{(Miojiiad  ^kngtiiAaiii- 

inAmcy) 


od;   hii\\  -nt»'Si')ifi   hfiji  ,jw/t't   ■,.,7 


T, 


i;ir'.,Tu  Hill'    Hit  ^1;  il'i'tri' I'u  ..'•//•<*-. 

^t/if  opd^  where  the  shi^r  oe^^^  ps 


jV'iKTOiayi 


989^ 


h  .ri 


M)i« 

a 


on 


^^rormMimmyV^^-  ^^^^^.  ©^ 

Ir  .ffwr  .??^,<>W^>Wg  Wpey,  sold 
^bCW^jofi  tbe,^9odf,  Tap.dap4)Ued.the 
ii  l}ro,?i?i?f^9.  *9  p^ymentTpt.  Uve$e  .^x- 
iJrWRf^^'HWrAl??^  th^  uudejrwr^ter 
viT4ft.,tt0j,,^naw«^bIe  for.  tJKis'lfjss. 

^ii^^smyrJi^f^ou^  ^^  iiP,  4  f  7 

?f  .4»:  9pii^^^  uppp  a  poJi^Y  of^jin- 
,|.  aimnfte .  \*pQ«|[i  the.  Iifp .of  ,^^,paj- 
able  six  mQntJ|]iS.j^(|^F  dubprgof  of 
jj,.i^,4ea*,j.t^'^f«^  ajren^Uen- 
^^,  tit}^;  tb.recpvpj  ipt^est  upoa.the 
.p  priiujfpal  ,,fi^in[}^^^w;;^d,.  fr,oia.'.  the 
^^.4?;Kpir^ion.^f^x  n^piffl^s.ftft^r  due 
..<^i^  ofth^  deaW^  of  4'  Mi^ins 

0..^6.4,  ^  348 

S^  ^here  a  ship  is  so  much  injured 
by  perils  o^j^f^  as  not  to  be 
repairable  at  aii»  or  not  repairable 
*sj»ithmfci««ds»pttca(jeMcecdkgjiAr 
Jn^ralliei^dieiiir^paiosd^^fihe  assured 
t»rtinsgnlreooY&iDifqf&ii  tetakJoss  with- 
-nioatofaijti^,  iuHiceitf  )abfnifio^hibnt. 


.....  :[:mmmc::::t 

vyTh^  (it)wf«>a  iiflkWr^yftaifSp^ih  a 
^'-(5au^  df  j^slii^si^Vij&AsdKtiMf  to 

'"  Ato/fei'/ittdJW  *«v^t»  im  tti-d^WHit- 
^  'fi«'b^rtei'>dftd;^rtftr^,''Wtifttit 
^  -ap^eir<id*itfp/oji  tfrtflfe'fliHftril^o. 
*'  WftitJeih'  tft^'rtitt^fc'fhfe'^iMtelffl^ 
'^*'e<Hlrt*ri*<rtei  ifrt^o^fefettofe'^iti'^a^ttftse 
-"!bf  pWsj^*?c^,  'fflai^ttie  WoWdHbr 
- ' '  th^^efletttfifoi^fiM 'teeVel*  tti^e 
•^  tfttipn  tb^  bfe  6wnit^^|enefai5H,'^tfnd 
•'  'Af^  iJtWei^TArly'ttkd-'v^tff  iifiWtfle. 
;  '^tibh,''by^hi(;h  'W'Wiarlfl^ftat 
*"  fife  WaiJ'ih^  >teHrt^d  bWhri?,  ^and 
-  '4hit**  «fte;  ^ess^'  -WM*-  WrtiMlly 
^  'xJbtrife  Wto 'ihe'{r6S!re'iiiitf%f5f§if6e- 
•feftdanw,-^rt€r 'the  lafter^'haff 'hot 

"pi^a^^wy^tjfl^i  Wife 'fcotfrt^ais- 

'  charged  A^'Wte  fdra  pfbfilWfibn. 
'  Jn  the  Mutter ijfWahshar'd,  '^hx- 
•  ftn^,  a/ia Oihhrsy  T.  ^(f: ^    '"  244 


^W^^ 


n 


...  qua6he4  i«  ^stSpqcial  ipryv^^^Bon 
:  thfi  ^rAw»d,9C^«i^iJfef^n4^  i^^he 
u,ph^\p.  yftld,.,thtt.ajupgir#>fawjias 
oiJVjMi  PP9pefJjf/aii{w4fd.^),i^hfl[4:o- 
^f  if»»«^  irt*09gh]JtoWjflC.tJ^./^Pftfial 
a\  ju.iiy}Wf>T  JIPPW^  an^  ws^^ffpm 

,.i:  Upon  an  a^(t^  qf /Salfft  *#isi 
Prius,  it  is  not  necessary  that  .the 
tales  shgjajd- M  idecUjjLout  of  per- 
sons   atxrddtita&r  ^iT&fent ;    they 

-fltfnair  A^  teteflteaotinitoitf  2P*^^^ 

fjdnrhsMipraMBOIa  tl^at^icififfliflaxo- 

3  S  2  roner 


JUSTECi^ 


(> 


<!/-   C*A8fiW»D  AND  TENANT. 


■„,ti9Mie  ]^it|iMBrpi;«n4Vf;nw(mi  tot 

,  4C.4,   ......      .  .    JP4g*jO« 

1.      ..•     I  ••I-     .-.  '    ,    •  •   \'.-  '•.',/  '  I 

4ri4lft  ,irh^,  are:  bU9  bii^  re&s#i  to| 
iv^of k| .  ave .  .w>X .  c^^^ed  bjv,  law  to! 

I  JbiiYa.  any  fopd  pROvidied  iw  tbeid 
|>7  tbp.pnl^^ ;  w!4>  thenefrrej  where' 

.a  magi^triit9,reportefl, «»  «^,  abused 

,>.,iu^lWB,..|h^t  ^Ilt^ied.,pn#i)n^s  )iad; 
»..i*#ef)i.;cqpxp^Ilea.t9,work  a^ ^thej 
.,)  t;raa4$BiUft  t^  4»p  justices. a(  pes-' 
^,  jions  ord^^ed  ths^t.the.  treadmill' 
.  f.fdboiiU  b»^  #Pi^d  ta  the  ej;nploy- 
ii  !flW»^r»^4^bcr.|WJftPiiieri.a8.ir^aa^ 
.  ^  thpse  ia9ii^^9Co4  to  bard  ,Ifit>pur  ^ 
•M,iaiHlM$iM4  fcH«w  wipiwn^  fcff,*'^ 

,  1 , ,  m\x^  wm*^^  *ft  wpr^c^  w^4.  hi^j  the 
ij  ,iaea9^,irfrqmp)oym^t.f»rei:^  them 
.,  ;;lV  /FUcI^  itf^.  ipj[d[i(  .€^ap  .their 
,  . ,  wn^^  huli  5»ri|^  T^iWljd  Xq  wprk, 
,'j  i,l4iAuld  hi9.i4]Q]ifr^cL  hr€^  «Ad(  wfiter 
./:.  'Xn^y^f  .tMs  Q^rt'  reiafi^d:^^  gr^uit  a 
., ,  ..imndayntf  to  Qompel  (he  justices 
.....toprdar  wch  pnUaper^  ATQr.Q^her 
u  -ifwL  •  mifiju^Y.  Xht'fmti^  of 

..,  4.(?.4,  ....  , ,,  .  .,  '„  ,  286 
:;^  In;  as#i)nip6ii}  fcHifinQaay  had.  and 

'.    ^r^ceiv^d*  it  was-  proved  .that  Var* 

\ , ,  *fMu^V  ^  jh^eo  a,  borough  .from 

<^,,  .timei.HVmpfPorialr  and  that  until 

_  ,the  time  bf.Queef^  A^jte,  ,lhe.  9hief 

ofiBcarjiiOf  the  .corp^ratiqn  were 

rt^^two  failiiTs;  and  Tarious  charter^ 

,:,bad  cOE^rt^d  to.ll^m  i|U,$h9  fees 
v;  b9%e  r«oeWad  Wthei^f    Bysta- 

^V  ,tntJd.X4'"^'  '*^  ^»  i^'  '^^  '^?^  f^^®^ 
> ;  payabfe  to  tne;  jbailifis  'were,  td 
:^,  I  hetfQtn^  pajable.to  the  ipaypr  wheri 
. ,  (the  atjie  fif  the  corp.oi;ation  should 
J ,  1 .  .be  ohi^i^dy  wbi^h  w^  done  jp|y  he^ 
..,,  jC^ajmr  in,: the  following  yeaV^.  At 
t(;,.a'iaeetiog.4uly.holdei^ .before  thd 
j^  ,4efendjuiitj\tben  m^yif^i  -iW- being 
n,  bv  tiit^a of  \m  ofece  A'aHft|ce  of 
. , :  the  pafice, ),  an^  ani^hp^  juftio^  foi 


,  of  ;9i44il¥»p8iot^4>]ai^i^^^ 


n 


\«f  4^i.to,4hai,/na3Wi  ^hicfej^firaa 

V  p«:oytp4tto  h^WftWf^JfeglilaTlwJ"* 

.>  £bc  fi  period^  of  6.5  yearf  :',^{eldy 

.1.  ftrat„4flf  rtfe?l  4nftn«^i  W  ngt 

. .  lEfnt^l^d,  .ip .  t^te :  fmy^js^J^y  tor 

;  thy  paynje^t  fi^,eft,yew^^i4>not 

,.raw  a  pirfJWijy^q?^ yA^,,4».,h^ 

: ,  be^9  ii|]pp§in^\y.  p^  ,tP  (*%!»»- 

lift  ir  tift^iir,,  iff.  XfijfiiWJIlU^^i^as. 

luvob  aa  ljfceD(ae6iV:^e>|]^  gR^ted 

.,  juntil  the  ;r^gn..ox  JSfffiar^^^jmd 

'.  /WW,Pftt,enti^fd,^)f^ny.fteftMf(«H^^- 

.,  .ing  .^e:.Jic^ijiQ^,,,,^«9qf;^&b,.4bat 

ibe.4rfendffi?t  ,wm  nQt^^ntftl«4,un- 

.   tier  the  24  G.2.  fp.t^^.  tf  noj^  of 

.,  M^e  ,wrtwn  jl!?o^t^t^  »i^.,<iw 

..  a^nst  hiio,  Am:  tha|^,fte,fte  (|;uld 
npt  bnvp,  Ip^i),  t^^  ^^P^^  * 
;\  ja8ti8f,4:p]^Ke  off^ff*  WWJ^/H^* 
,  the  piy^i»eDt^aft,ni^t'.^QJi^teiy8o 
_a»  t0  ^qlud<9  Ihf,  id^Mv  .ffom 
.  jrecoTeri^,  th^^jBH>ij^y..Vi.rti^^ac. 

:..,./     ..,.  ,',    ,  A\,,l?agft/729 
KllfifO'S  BEHGH  BRiSON^ 


LANDLOftlX  AND  TE^AiWr. 


4p,  Wher^  a  le^w^,^,  {pr/ww«fl^j,de- 

,,  acrib^  tbeifj  4^  jabj^ttio/^  99  ;f  «> 

, ,  in,t?nd^  ^ay.!^  ^bir^^'««^  W^e," 

,  ^  whi^  Wf^P9%  ^>^#e;.:«fut>.a?4,the 

;.  soil;  of  which  wis.  ^hp  y*$B^^  ^'^ 

.  },the.lwofi4,  M>n.wP<^pr  WftJ^aa 

j,  ,gw>te4^  .49^>;u>«?g..tfte.  pmmisea 

i ,.  ,a»  abuttiMfop  V,  an.^l^n^^'J?^'** 

,r[;HO^;nifejatJpmi^  thf.,^.dt!^:  lipid, 

- ., . ^hjUt  >h^ ,  npaer^lfpsfi^  iri^a  miffed 

„i  |to  i^i;oiit^'ei^W^7f<^tih;  Iflrtcjfuld 

^  uplr  im^(Ufiip,  ao^ac^qji^j^igiwj^ 

,  owP^pfthe,SoUfo^;»fro]9Vlftbe 

rrirpfd  tp  ^eiityr8^r^iipet,\no  t^ual 

injury 


.]v.A/:ir  HA/.  ofii^erj&iiD  and  TENAir*:^^ 


\  r 


mt 


^l'  W«^^<i<^:r#ll^  Ma  i^iiies''un. 
^•' 'stttttnief,  tc^M^  to'gftteiup 'the 

*/^*  ^H*ift«<*rf'iii  pbAs^teidtt'til!  C^w/-i 
I  'fittfr,  ii^'pdd'r^hf -life  MUkkePMas, 
^''■hBLoA'  'CktKitmai^:'  afield*, '^iKe;4hi8 
* ''  wiw'  totfdtislvtf-  ^dencifr  of  i  te- 
-'  ifettty,  ilhd'thtft'«te'larid}biPd''vira& 
^^  'feirtltfed'to'recol^ef  fei'tjudrtterVfentj 

^"  tiy(i?,  'K.4®/4^'-"  »'  "^^  ■"••  "^'lOCj 
^d:  Plkberff  demldi^'^iyindenttir^  td 
^'i?.  '(defl^ftsttVii^  testator)'  cWaii^ 
'^  'pmiilse*;  Vdlt^kL'^M  ^6*n§n'yeatJ 
'-'from  i!b^2mh'Stfpimket<fm9^\  BI 
^"  tdvettHHted;>itioli^'6aif#^  ^ifigsJ 
'"  tUtlibH^uM  iidti,  e/k/^  Me  imse\ 
'  '*'g€H  br'coftvey'il^fay  ftom  flie  '*re-( 
'^  -^tiifees^tMiytif  the  strair^c*,  *durH 
*--in]|f'the  leased  termf  should  grow* 
upon  tike  premises,  (eseoept  wbeat-j 

every  load  of  hav,;whea^-8traw,  and 

ryenstrawy'  wMcli  sholild  be  sold  o« 

remeved  off  from    the    premise^ 

:Mxk4'Me  ihifirAy.U¥ii$d'Mtn^  'he; 

,  jS.  wouM  brioff  back  a  cart-load  of 

'"''4q%';  ipdfrHnttlff  Covenanted  thkt 

;'^  U  ffiodld^Wiawfdr  For  A.  to^avq 

'  4*fe  tise'of  the  twtt?,'  ^.  fAi*  re-! 

;''*'d«viiii'hi8'cfbp**f''cdni  iridliayi 

^^'  %*WbU  Bibtild'-^o^itobn' thit'breJ 

^^  'Wfse^  hi'  liife*?&^'^^^  W<»*thd 

f;'''^4''t^-'ttie.4^r<j'«i^ebytji»aktted 

'  ^d^i^  cfih^^  bthi^^arf o9eff«ntil 


•;  \We-ftt^'dlfy-bP  Jlifyi^Him^kflW^thd 
f  / '  tkplrat?6(rt^dftlle^sSd4:ei^hi,  WAoui 

''■!■•  fbcDrthbf^ach'k;A'%itedHhB^;thA«5. 


''^  tdhtk' ^At^  %Mwee^'nffti  ftiyftnd 
^^  JI%|^^'1«2i,Adi^e^v^dffilroin 
^et|)ifeniiae8  large  quantitiib*eF  lay, 
wbeat-(Straw,and  rye-straw,  without 
bringing  hacpl^  tt  ml^l^id  of  dung 
for  each  load  of  nay  and  straw. 
•I^eft  t<»  W^ddi^^^tM^lMbbb  ifa 
delates  tb  t^fhoving^M^V^o^  ^^ii<A»ff 
/fe'  Md  tek^d'  ^,  fiat 'A'Hlid 
'bni%'back'«t4dads>f«i!tt%ibri«kch 
loikl  of  ^h«^,  'iSeti^  ^etud^^  ^iuid 
d^mt^l^na^  ^6^  th^  'ret^due-  <^  Ihaft 
breach: .  'Jbiitdsi^  tk  dettinfi^e^.'  De' 
TeAdants^fflsb 'ipl^adda-ilo''tdl''the 
biiiach^;'  eki^t'^M'f^ftirih'r'tnd 
to  sd  ^hb^  ^^  ^t  a^y^tetirt  to 
Tvmdiirt^'hay;'&dj  dterhigikiiaid 
^ttj^'fc^  «  v^tete^^aiT'eiJisei 
'of^dSo^;  '^x^^t'llii^ '4te ^^M6tiff 
hkd  ic/ rei^et  SPB.H'Mt  bHttj^mg 
%e^  Vol  4re^']^it]i^  tetkuH^for 
tb^hay,  M.-r(»tiAved-^barthi<99th 
ofiS^/ffrHA^,  18iK)<  T)(WaW#6l<hnd 
^    jbidclet^:  ¥tdd;  tWibfef^cMt  to'the 

'^'^fmirth' breach'  'ai*^i^4fetf:t!)f^  «#hole 

l> ' 'of  i!hM tuteAAi atid^ ttiie^  ih^Mlbre, 

tlki^  d^itiuirtrer'  to'  ttki  teUdtit  Vas 

badi;    Heid  i^sd,  "Ihat'the  leased 

' '  i^rdi 'ooHilihtMed  fbi*  i&6Halii  ptfi^ses 
ttfttrlihe  l>6f  Mi(kf,  1^21taiylhat 

'^  thfe  re^aae^  did  fiSk  ^sftend  M  all 

-a^toef  removal  done  dMdg^^the 

lenstk  lerrki  isM}  t&<^fe{i^,^«hiprea 

-  bf  releantrdld  nbt'ahsw^'sditfuch 

'   ofth«fbUt^h  jb^eiMJh  tt^itidbtted 

'  to  Ansrw^^ 'andbeliig'  Md'hi'part 
W«  ^badiirterto;'  'i£af^i/iJ5iei*G«-- 

4fj  Whdr^  ^'  tfeblmt  60dd(iMI,^>«A&der 

bf  tirovi^h^nsv  aftidtnuOn^st^MBerBy 
thirt''he  'Should  iisfeetl^tfa^lpiMtfises 
M  tetmiitail^  'r«Mine<:'<  Hdtl^'^ihat 

^'''th«  Ittidldyd'M&ghC  dfec!^  g^er- 
^ ' '*'' tlnif '  dte  4^(dMiiit' belHune 

^^  tehatit.^Ud'in'Coh^id^hiliM'ttii^e- 

^^  dr'tittde«tidk"t6  ^tepMH*,*^  '^itiout 

i^tl%  dWXth^  llgli^iMlit.  -W^ere 

^  ''ifJh^d^i'emisee  ib^rii^^isatfeon- 

'^^  t^tik^  ii  blMi^^Dr<Vdieiltllfy^  for 
3  S  S  want 


)) 


^o^^^ft  g^rt  JU?fH?.,rWAP^^naeJrt4ok 

^.,  ^  r/epfur  ^\ivhij^,tbji;(p,fc  wooths  after  = 

.^  j^qV^.  ^or  dji^t  :p^yp^e,;  the.  pre- 

misea  up^rl^^  o^S  P^P  of  repair, 

'^rjii^'»]l^d]6ra  threaiened  to  insist 

,  ,.iV?4  ,pepwH;'«wa.^r.  fave  noj^ice 

.,-.  t^Jir^h^f^n\r.    ,P^^^  at' 

V , ,  rt^  ft?j?fI^Q<^ft.tI\rpe  p?9i*hs  fi:om 

;,  thaft  4*fla^,MmajD4fl|g.9ut..pf.xer^^ 

^■^f^4f^^^^i^v,Qa.  *D^.riep#ired:,  H^ld,; 

^  t^i^,,W,tnif  ht  Jq^^ypr  trom  J?.  ;the 

.>  J5um  expended  on   £hi|t  09ca^ion« 

After  the  repairs  were  done  by  i4.J 

but  before  the  commencement  o^ 

i^  ,4li^,pr/epif»^;t9  ^tP^f?G»  ffhQ  »u11q4 
,.  ,,4pwnf.aaa vc^^rely.  j^jbuUt  jEtipm } 
.,.( ^Jql'd',  ,^a^.^l>p^  iU4  ijipf  deprivi  il^ 
.,j,.o^Jit?l  right  .^Oofisf^Qjf^ .  t^^<  w^iol^ 
v,:»Mmc«xpepde^.lur  iim^.^X^Qlt^  v; 

4i.  '/W!^ew&.  ♦¥eft?^iff?P';^<9^:  ?  *rqvis<> 
.^ .  { ;  rtj^t , jif.  the  ^r^  w».  )n.  W^¥,  ^^[ 
1. 7j  f  !»^Wtt-PP^'  4^»t ;  the.  Jie^^bV  ui^ighl 
\,^.^re{,«[^er,  *f  .^t^i^gb  lu)  leg?l  ojr 
y  „>  ibfrncd,  4pn)fin^  s^oul^  be  R^alie:" 
i'V  Hqld»  ,that\jthjp  reatJjiavipg  Jte^n  ih 
.t.  .wr/9^jr.^ib^  ^thy,time\^pecifi^d,  <an 
If  •.^j^^W^nt.^  qvgi^t..  l}^.,.,m^tQiiriea 
P,.,,i|5ilj[iojnt;ftCiiv4/re-ep^)r^  ^pd^withr 

oj  rfM.'AftffTMtiTHil.Uhe  ppi^n.ViIi  nc(t 
oa  i^lieHP  (tbi^,len«i(  by  ^toyipg  pro- 
„.„:C^d|ijcig|B,.i(i,)tJie..^pptm^ift    upon 

h  v>iWPW.<^'9f  <H^^^r?ar?  ipf  r^Rt  and* 
,.,^  .qosts.  ,Z)a«  4^«t*. WTrTf^  y^ijifl^^er^, 

M*>  fcf^ffe,  |)¥]^(>  jt^^s  efe<?te4;li3^Wr«^ 
takes  a^ipe^^  Ifia^.^afoOm^jtipe  at' 


t.,,»^thf ..t^;cfiun^^ft,,qi;  hip ,%rn|er  one," 

^h:.,.»ne|^,tbo^'fyt^^l:•e\  unle^,i?ltroiig 

..,jl  i^ir^uD^^^^es  ^^^;3^  t9,sl?.^\«;  thkt 

they  ?f«r«.np;|jafi^dp4  to.pa^s  uji- 

,  r^U  4flF^5^9f#l,>^P^dS  9f 4^  second 


43tiser^;Wl^tbe^^K%fiekibis;«»«ct- 
'"^itii^  W^ipitt^^'bfityidifty  M^T€' 

7;- Whe^e  A  larttflof«di*as  hceftlgdilty 
Y>f '^ti  exc^Mtve<W^tt*cJ^^the'it6ttant 

>  dbes  .hbt  wait^  hk^  i^ght  )of  <teti(on» 
by  entering  into  an  -ititintt^eat 
^th  h\ra'teip^t^githt  ^d  of  the 
go'odi  aelfced^  >W*2//d*^6y  vw  ^Bteci^- 


,.1 


;;'•':•:'  .'r:';'iKfiii;'^ ■";."•' 

li    A'^^JBd 'Irtip^ted'tli^^  Hii'iMa- 

'  '  j)^tr|^^'lslk)tt<i^<i^  'tfnileh  '1)^1011  in- 

^  '  stfthfty  ;{^tiaft'dt^^;'thlaEt%)t^  writer 

tWiWmtin^tyted-'lfee''fe«^*r<«ii*  au- 

•  'U^on  thfe'trid^bf 'the^lttfbtma- 
*■*  rt^n^-^tfre^^p^lJttrtltfi  b6Uhe?4ibel 

-  Sfrfes  littev^-^  -JT'  Wh^'t^MilU^  by 

''"the  d^hdeHti^j  'ih&«<tlf^-^t»l«itoent 

fnf  th^  i{beF'tra^''dmt<ii§,'«iidlthey 

.   Wff  n^oter  ahy  i^ididnfe^  td^^riiew 

•  ttt^i^  tlii^i^  •hkA''aH3r  Au«h6¥i^  for 
t^akiyi^  iifr  '  ^Hft^' J^«i  :f^  his 

■ '  thif ge 'i\3  the  Jftryi'  'hiivteg  ''Stated 
^  ihift  ¥e  W^'i  ^^itiiff^t  «ct«o  kssert 
•^  ftil«ily^df  Hi^^»]V^j^ty,''W>l>Pany 
'   6tAer'i[)«ygbtoj,  tfefiif  fiNi'^Was'  imane, 

•  atid'if  !)*?«§  Mttttted'I^S^tllt  de- 
'   fenaimt*''tHfetiise!^^ti«ft  thk^  fact 

*8ttited^?tt't'h^  t^titf^ibkri>t|(iw«tis'fal8e, 
'  in  Ms^^plhltttt- It '#aif'a/Jt6fel^'*[eld, 

•  ifnrti-  tfcii' «fretttiWifWto'doi*tict  in 

•  ^ht^fePliirV/^^^tMft  ttjfeAidge 
'-  11^ Var^ift^  M\  saJffM^vtKik  the 

defendants  ^^j^jadmitted  the  charge 

contained  in*  tbe  libel  to  be  r alse  ; 

;";f6f;i^uknW^^  eh^t'thett'tei^lJfe  a 

-  dtethction  bfe'tW^'aitaireMtitnith 

and 


Mm 


Mi  Kkm-MHtfi^if'  feteeruftPJ^i^AjWi?.  to 

had  stated  that.tfagv  (;9n;^)^^mc^ed 

J  .ilte.^ftftt->*r»i»i»^wvri.ty...fl^  had 

-J '  QAti  pfOv^^  rtli«t/^fcft)P,hfttt  ^«y  ;wch 

♦/..Authority*    th^,  .i?ust  Jmy/^  ,bpen. 

^  .  hopd  by  stating  aA  a  fact,  the  know-. 

jin.firow.iia^Qri^y,.^ ^bat  whi^ .M^as. 
.r.  .JavAnK^y^and  £9;:  wlMcb  tbeyj^a4  no! 

'■'  .nXhe.  iMnr.lwwp  retif;?d  for  ^ 

;  .^c^iwderaU^  .^wem  r^turp^d  into 

U  .coprtjj  ^ni  .d^r^.ia  JcDOw  whe-j 

ther  it  was  necessary  that  there 

should  be  a.tp^Upipus  intention  id  [ 

order    to  constttate  a  libel;     tq 

^bif:b  tl^B  Jaflg«i9^^wer^4f  "<Th^ 

man  who  publishes  slanderous  mat4 

ter  calculated,  ,^0  jdefame  another j 

must  be  prmnfiea  to  have  intend* 

,.I/fe4/l0  dik  ijbatj.iybi^hj^hpjpqbljcati^i^ 

■v..  ifiFMl<Nlla^d.^IV¥)g.^^9U^,uf]ilesfi 

T ,  f  he  ^n  fbflw:  th«jCQn|r*f3r  5,  Ai?d;it  i$ 

L ...  foF .  .hiiA  ,to  iSl^ew.. .4hff.;  cMLmy : 

Held,  that  this  answer  was  .qqi^rec^ 

.  ,,..iUtppinfi  pfjtel^i  »n4,|t}ia,t.Uiq  Judge 

I.Hi.w^jni^  it^nv^  1^ ,aBffiyer, in,  thje 

v.j  |i©fnHit*v^.i<wii9gative,.thj^  abstract 

»   j;««wtio»pipj!;  to  J3m.;  ai|d,^H«ning 

/ , ;  i.ihf^a  ,i»|iJfqioM#  inlfiintion,  ^  ift?ce«- 

,-,.jiiaiy;t9.cowHitut,eM.ljbd«,li^  iii- 

j,  I  ^pfi{f^,iB  ^o,,be».JRfefr/ed  fyf>M^  the 

;.  I . .  iiii^cUi^MpUA  te^ncy^oXtHxG, p^bli-. 

jwj..«itipw  iwelf,  wnl^sp,  the  d^^ft^dant, 

M  .-4i}i©w»  ,«K)ftfi*ip«  *areb^t  «m^  iif: 

/'jj;  fereiM5Qvji«?A/'tbWP%ei  *fi  *^; 

.  >.  ,.pablipati<]|9Qf  ^|]ibi^lof,^i^:bievou^ 

'.I,  wii4enqy,haviw^«^«vpi:9V|^4f.  and 

I  ,    tb^  il©f(^ndw>t.,nQt.havAOj;,.«pewii 

,  .,  .;|h«^>iQ.pMb)id^4  i(,.*ftmi^Htbprity,,  . 

)Milh^  ju»yKWpip^tfiftWfl:^;'ftnA  that 

,    ,  .W  ^uWirfic4.}»t  With,*i  n^i^ioiis 

.,^.t.ifetfi^W^i2?AfJvWiv<i/fj»^  ani 

"^  *.Jl^ '^fti^tprpey. h'fis'a W upon pipdry 
.H  w  fefJoftgfpg  tjOft^fll^^r^pt^iiQt  oi^ly  f|)r 


his.bill  for  );>u8ine88  done,  but  for  the 
'  'fcosts  of 'aii^a*6^6tfl!fraTi]feW  ilgafcst 
^  the  bahlh-dpt  Mfe'qqttehflf  to'^thc 
'  i^^uIit^bfWd2:6)itiA^8r6ri'^bMMer 
■'  the'amoarit'clf His-'MH.  ''i'i.iirfiiM  v. 
'    Buckmasihy  tri'4(t'S€^:j.^'''' 

£.  AbHlinbatlHyt^ais<i^^a;^ith 
'  coits;'  'Thi3  njaffltiffBi'dtMlt  tof^c- 

'■  tidii  for  Uhe  teWe  caiififc,'  an\i  rifco- 
verfed  a^  vieM!  6t.  TOe  cbsW  ^nt  ctfAity 

'  my  fcie  adt  t)ff  .against-  the  5«tfge- 
m^t^  subject' to  thqlr^n  of  thb at- 
torney: Kdhiiph '  If":  BHinMdge, 
E.:5G.%y     '"'   '    '•■•'1.'^  '■'■.'800 


(LIMITATfiONBr.  fflTAXUIXl^.iQF. 

t.  i*.  a^fl  ^i'mttafe  a^altifc ^ffis^-ffcral 
.    prbiiliSfeotjr  qttte* '  AJ6i^di*mi^ten 
\   Jredrs'  art:^  ft?*  death  'A  ptftf  in- 
terest'u^on  thfe'note.-'fti  ai^^ac- 
.  tionVo^g^^<^'^^^^^^^S>^nat 
'  thee^ecutrfrs'bl^  7^.  it^Wtt^iield 
.  th^  *thfe  paytttfehf  <Jf  Wtertei^  Vy  J&. 
"  did  fJot  tafe'thejcafiie  dht*Wthe 
'  -  ^t'attite  'of  litfiit4t?drAs;  i&tU'td^ake 
jf.^6  ex^cittcn'Htihie. /JfikirU^and 
tnHers,  Ek^ctttorsy  V.  Tred^Odand 
'    Others,  Etecuton;  Ti  4'G.  4i*  1  23 
%.  ^.  by  me^'off  k  iUisrept^dient* 
itioti,  recdvdd^  J9!'  ittd  1lfe¥eral 
other  pei'soris/Tiis  teirtdW, '  '^sHous 
sutns'of  moiie^;'t6  Wfiiidh  iK^was 
nbt'eiititlbd.  ' B/^plietl t(^him to 
'    have  the  mon^  ifhidi  Ix^'  hafd  so 
'     paiii  rietum^d^  snvlhgiariit  b^and 
the  oth^rteimnttt  had'b^etM  fMtced 
to  pay  more^rti  wb«  tfue/  "  A  rt- 
plied;  that  if  there  wis*^  i^^take 
it  khdtdd '  be  rteiid^  t  *H^Mi  dkis 
i)bWat^d  ih^'^sb^\^^()fi^*Mion8 
'  as  to'biyibedf!^  liiaM  bV^fhl^idther 
^  tfeiiaWi' iW>ai'-itt  WBi  "-'-''^ 


'  1>l^t)tffi'/  ati'ad^li»tHifrH 


4fter 
[6  one 


''  iHfe  dttttlh  df the'trtdrt«te.'i»««  «u^ 

''  such  wVoxigful  <pkyvnie^):^aif''1^fore 

'  ih^tldtiedf'dtiiktte'tis'ittfi  field, 

'  rfifft  slje  itilj^Ht -rc^etWt^'4fin  her 

'    ifettrtt^aHve-bW^aAtth  . '  '^ 

"' '  U^oi!^  ft't^kUMrtMt'Qie  de*. 

3S4       V   mdant 


.2;i.%^;^r.jvo  *  SfAi^DAMUS.  -javih^a  v.ov. 


fei^^CAiiJftmiiijViUhiit  six 
years,  to  a  plea  of  the  statute  of 
limitatioall,  <ftaadaifc  tU  defendant 
cannot  be  set  up  as  an  answer  to 

Qui^j^Mr^'fii^'j^W^d  be  a 
gpod  a^wer  if  speciallr  replied. 
^rkf  MrnmistmHSp  WHouffhamy 
7.4(0^.4.  F^el49 

MALTGIOUS  AJRRB8T. 
Ss«  AcTiOK  OK  Tus  Cask,  3. 


•'^iriift;  i!*d  #-0 -lAle^^btft  l^^Rnre  to 

a  #t>flti'^it^'!ndi  chtjtle«  bt  latr  to 

J«IAW  ril^  febd  'tthyratd  fet  tHem 

.  ^*y  fe*%aMidV  tod-tjifei^ftre  VKire 

-'«  Aif*}tel%8  tat  tfaf  ^tfkrc^  866- 
•>^li^^^^^  iiiitt4^d^'pt4spneiis  bad 
••*fceK-^cdW^ted!4ty  Vork,'  rtti  the 
i^kd-^bffli  Ad^tSife  ftdtfcfe'  at  ses- 
,^'*oiii  d!»d*rrt  Ithiij  W.tresd-ittill 

-  •AdtiW^b'*  tf^jflied^  ^q  the  ^mpltiy- 

-  «ieirf''df  othet  pfisonerti  a*  ^11  as 
^''«W4.e^htfentfedi)6  hatrdfrf^duf  J  M? 
;^'«i*etli<w^dotewittWftT  trial  i^ho 
^^We^fe'ffild  to^  wV)t*K,  ^^d  had'  the 
1  totebift  ^ehq^lojinent'dRred^ 

-  i%*Mbh  kherfaiiy  tahi^tiifeir'  sdp- 
fe  %oitv,  Wt -♦rfcb  +cft$edto'  wotk, 
^4httti»dbb|fflbw^tf  bread  Hn*  >vrter 
•^;<M^,€ift  C^nrt  WttfcdW  a 
«'^  jbandamus  to  cbt^d  tbe  nidtites 
<>J  W-<irai4f^^ucH*'irf^                 dthrt- 

•*'^Mi  4W*:'l  •••-  '^  ''-'■  -"•'  ^.  '286 
2?'fly:'^'Mtfefi  «-bdri)4gh  j^^fcin- 
X' ijiitfetfed-lj^bodj^  tttJtp6hrte,'to^ve 
^^^pli^ljttrtd  irtittiesrforf  by'  th(^  nmne 
^^^W.tfcfe-'ia^iyitf  ff^'frte'Wrgc^ses 
;J'^(^ihfe'bbr6i[^  dP^;'.'  Sfffi^.bfthe 

•^^;aidiel;\n^;"^XJK^  bf '«^:aa(^eti 
^';%fa  :lo^'  Ud  talt^d  ttiayoe.  -Thfe 
^'*tii«wJrMsAd^aM*riicfl  ^ere  to'fdrm 


?.rr(jbasTasaahoii  ^■uituii^.Qfclqititoa 

'^^laan^.:m  Uia  JMniibeoJft!||ii]M/ 
-amrbaitQ'Jias  ifcctMiiai^  v1ii9dBbilcter 
'^vtiiist  '^dittbo^vMC'i^e'ifsinhUfi  and 
r-'^retordoy  bj;  tkdr  canpMire'itAe- 
.^  fittte  iattd tiM)  ]lne«h  ttaodd^- 
'/"iia^n'jiifrtbe  bosbaghj  €ott  3tiien'iihie 
.1  .^  i»«unr,  wtfaatigtedteftfwtJQi^ttan, 
•:  Xof  .aMa^e3s^<araiid.vbeDaler, 
'  V'ttv^beir  afly»p^iytefjdapiitf#s».Tilrfere 
I    trbis^ttlNv)  4i|niitfaifi  aotiHK^sInd 
at  illi  tones  diesaltarj.asroftqBiind 
\  '^htiEto  tUedi  sboaU  jnem^dnd 
'^eodMiTi'  to^'inn||ps«|^,'>iAiidse, 
!( 'audi  pmet  aa*  mai^'iamt«K(biper- 
^  BCffis .  to  'be'  ^es^.  tmsgesses^vf  the 
' :  boKongh^  aa^lhejf^iAMaed^  attfti  to 
•  I  tliose   frdek  Jbai^^eii  .^ut6^  be 
1  "chcuakiy  to  adminfster  an  oath  for 
.4h^ir  fidtlkjr  toillid  Boib^gbi:  Win^ 
i^'pfefcsoris  i^ete  liottiiifiiated^ai'  the 
-  'mHt"MknTae^i  t)iftt(.|vefsoik  as  Te- 
I  »9tdei!;  ttn4'  fi^e^  <pfvsbis  th^- -first 
L  firto  teirgfitteb;  aiUliiif-cisewgrane 
T  *w  pioM  ^fl^hteK^tliUnias  itoyd 
1  die  WUe  retiNnrfd^oml^ofibe, 
-:;^e:ih)a5ior,J:vec^i^  |tetir«r!of 
rpesce^  antt  to  iM 'of 'tbdnaMer- 
'  Jined^  for^M  gredcbr<parifx)E  icbkm, 
'  Wieiidet'WiebtbAf  bf  theiftet^lmr- 
■  -  |eittM»  kiHabit^t^iof  tfta  bonR«h, 
v  MP  an  Udopmabi  id>  ^uj^ply  Uie 
j'tfeiiimbett*  bf  tiiiwtt  •  Hie  <anleniMn 
80  cbosen  takine  th^  datSv^'Ufbre 
t)]^  tfaajTDiv  reacmAV  o^^tiaes^  the 
JuMlc^  <sf  tfaq  ipoMta*  of  tka>^o- 
HM^  tidr :thetimb>MngiW'b«ifcre 
r  &ird  orinorevaM^rinen^  i>fctfbr%luit 
bf-biotyb^,  Mcdsden '^Qtki^s^  knd 
.'aldermen,  before  three  6r  more 
free  burgesses,  inhabitants  of  the 
bdrough,  Uol  tM^utb' thb  oiBce, 
and  th^  n?.^ypr^  ^5  ^f  ^i\p«r>  the 
recorcfer, '  aiid  their  aeputies,  and 
the  senior  aldermdn  and  the  senior 
'^'^fteefoi^cis'Wife  tA^ju's*<<*i<ir 
the  pejMcfe^j  .^MK^^^^d^by  affida- 
vits, that  the  bocty  corporate  had 
for  t|iref  ^gr^n(  ^oen-^ir^^ed  to  the 
number  of  six'aldermeh  and  fbbr 
free'bai«^e6sl§9,'IM  ^hal  one  of 

the 


KOK  AftRIVAL.  .gJKAO^.Al/i      OV£&&££lt6. 


brf«a{HiUB2vf  9flferifarariD^]jthe  i4«tfes 
-^jjpfiimiMfiiMii  '«db  io8tio^rfo6'>the 

-i^lftocMl  diElllQll  Iiiiifef<in»;b|li^g8l^efty 

o  nlil^o&Hfiiir/%piif|Ddb[Af  9df ehty  ijvars 
^i^tfMkMiYkibd^t9>ttpbm  tnaridiHiius 

tO^Rair&e,fiiiifin6Kirr<toQ9idai«ig>Ahe 

All Whttm/die  tbttrter  ^if  ai  liKxpdra- 
oiitioil.ptfnflMdilJuit'llMe  th^m^be 

ijliiuAf  aaAitUiiijiQliigrttt  irioiipaiwer 
/rt6aap|k>iiitit  Jjteyiiljh:  HoM,  that 
'tohdciowd  Qi»l'appobt,«4eput3rige- 
•  lirib^caUy  t<».fltacite«giB  «tt/tho  naqiB- 
,(nlerial<ibiti^ii£te;pfite  i<aitlMNi^h 
-iiaj  bjM^lai^i  •iiii^.'C6rporatMvv»re- 
uirod  ihab  <.Ke'  •  ^^  oi^  .hta  jMiiBo«^iit 
epfitj*'^  shmiMsatlcM  at:  avery 
Mt;eou^i^.to.<»'aectila(tfa6dutiM  oCifae 

ifli  laoanre^i^lVtethav  Ivb  couIdHave 
-"jteadd  f(ibckan}at>p(A)te^>fcr  the 
^n4Mhaft'g^roi^ianyi|iiitftt<oillar.Mi^^ 
t:  Mtarudi  dtftykH<  2\(^rJGtn;^V3  ^^i^r, 

•jT«»  )i   lo   'ji-.f?,  •>(♦<' "i    .-I-, . '1    ''€02 

•I  '1    '•■»    '...•  J.  ,,.-'..{     -  .'-  -.    .'  n        -'l 


v».+2( 


t, 


*i.' 


".■•.1  o- 1) ,  >«(oifr'xitRi-y3^f.-"''  ^'■■' 


o)  "".'j#»iif)F  nr,  ei;  oa  iot  oJ  ionnro'J 

OUtLAWRV. 

5<?^  Pkactice,  8. 


.  .oveii^i^    of  tbe.,«|aiiA,  ^ ^. 

..^OK  ,tJte  ^neipaUiae?  ii^  t^  o^f'lpit 
>  yWr^^  tt^tflxaro/allWrMrfhfiild 

J^e'api^oitit^,.  aa^.  that  iwo^  o^iir- 
;,  jse^^.  ahoa]4  te.  apjp^ta^  .4|d- 
(.miiOly  i-  H^cl<  tb^tr  ^i^.a^t  .diAnot 
f.  ,ifepi^4tl>e«tajjite4?.ff«^ 
.  4^4  Uui^tmi  a|fp«itattle^tr  of  jeour 
,  oveja^eri  f<y  the  pf^M)»  «f  IT,  ipras 

,vaJiidU     T{i^  kifig,  y.  JPirmt^,  ^md 

^.OverseeHB  <if  tkt  po^nf»  Mooted 

ta  endea,voi4r  to.find  «^ptj|qf<>r  ijhe 

able«bodi^  P^qk  Vho^  <iire  ^i  of 

,e»ploywient.  QM$^^^>Viv^(bifM:M^y 

j9au>gally  giv^.l?el(e**}t<^^jMfc}»  per- 

1(005)  .:oth)^^vfe^  flk)&  .  by  .patting 

t^em  to  work:  ami  paying  ^Jsum  JTor 

their  laboi^r.     Thi:  jf^ing^  ^H^f 

Cteriy.M.ifG.A^.  ,  :    „  .     ;.  *24 

^  At'p&rijili  ^teftificate,  pm^rted.  to 

be  gt"a;*«d  ja  i^jSi  xl^y  4*r  ,lhe 

.only  chttrch:»rardeiv^  Jj^  the 

;,  only  evetbtjeh*  otlhe  pifi«l^»  Udd, 

,,.t^  %mp8tjbe,tajpea  fpjbf^^^lieea 

.  ,  a/gpod  aett>fip0|«^f  h^us^  jt;}pay 

.    be,  if}t^ttdlecil  iti  f^y^ar'pf.such  an 

,'  iiiatcy>(!|ie(r»t,» th«^  by  ,ciwtopi;  tfcfere 

.  lim^  Qfily  one  oliiw;i^lYfWi^;}i|  the 

,  ,,n^w\ra{>^  that,t«^'d  .ovei;8i^s;^ad 

,fm6  9t  U^f>ia  died,   apd,  that  the 
,  .f^ei^t^yjAe;  ^-ft^  .gn^ie^  J>i?ftreihe 

vacancy 


PARTNERSHIP.      .  o  >  i  u  / .  I  •  { 


PLEADING. 


.  noi  KingVf^iThe.JhhaUtaiUa.fqf 
"IVi^AiilSH '  C?RT]^  . ! 

\  ;   PARoi-  AfiSSaGNMBNT. 

i.'i<.l  '.'     \   "Ml.      ,i.J'  1    "I      .)J.  •      .  •        .   '    ' 

'^      '  '  PA1!TNER8H1P. 
I.  Wilere'ui^ .atafdcfjit^re  partners, 

.:  .clAmecl  oni  by >  and:  lin  (b»  iwma  of 

.  j/l'^i.  J^riioeiGfir  i  apiUfdriog,  .to  ihe 

world  aft  a!pa«t«ier  r.«9da4»  itbeidis- 

<>  sbliilioQ;  dfirlhoi  parU)Mabip9    by 

t^tf  uailOnriQC  li»ie^  aU  tfae  ptCQtifter- 
\o  a]Bft(]^alx>4;k.^pdieffieot9»  iQr  agr^e- 
!,-;ment  between  tbeiHii  v^relei^  in 

i.Al'&ha^^f  ^bQ)¥saAt(»  r^QiV^raod 

•  H.  payialt  tbfiid^bta.  ^m^  to  aod  &om 
,  iba/ciiQceim*  jod  to  ir«pa|r  by  ioalal- 

;M«inent6  the  ^capital  bnoufhl  ul,  by 
V  ^fl4(jv4ivtoYbgX)«aflinUed.<to  carry 
.*iO<i  tbe.  baAid«M  iw  >befoiiei :  for  a 
>^ar  ftn4>Aitolf»«l^bda> be.  became  a 
i>  tiankirupt:  Ueld^tbataU  tbe.part- 
.  MnessbifiipPiipQrty  and  effects  so.  left 
.^.<  in  Ai^'«.naii(U>i  and  ako  the  d^bts 
,  'idiie/to/tbe.e«iiQero»  fwiased  to  bis 
.  M  asttgnees^.  bdiog  in  the.  ord^K  and 
t<  .dlspa)aitioi:\;toff  tboibankrupt  wi^in 
-/ the  'intent  .and  .meaoing^of  the 

*  .^  Etfderiijft  «A  the  Maiik^.qf'Gtlfin,, 
<{?Af.  4G,4.  .,  r.  i  .^  389 
fibK  An^c^grbtoientibetw^^n  yititaAne^- 
Ah  dkaol^andjJ9Hra»bcokQr>  ^ieiA  the 

• . ;  iafttoT/  dhomU.  ^plircbaiiet  ^  go04^ .  for 
i*  'itbeirdHnnQiV'iftnd  in  jUeuiof  broJfer- 
^  t .  .age^'  iSb<>uJd  xet^kte  fisw^thisr^^able 
-x . a  CeiltainTfpvopari^^n:  (^jT^ilhe^tpr^fits 
v»  uaristeg  /froRiil^  ;9ttlf,i;aod,«hQulc| 
Mjiiear'ta  {Mportioikt^of  the  ilantses, 
.)idoeBj  not' VQtM;vin/J3»M9ny^sbtai?e  inj 
rb.lK^^^i^Qp^nyjSp.i^ufrdba^edMOr  iq 


^'tib€^^p«0<$i^^d|^oriittol«l^^plul  vnar 

.)r^nd^;vhhn)iliabto:«fii»i[paRlnMit9 

u  Af*74CU*.!:   J  A''M   ;JBag»401 

34  ^  and  Ps  JiaKiogvb^en  jbE|>paiilp£r' 

L«bi4)t  (dissolved  it  on  the  li|bt/ifyy 

. /fthe>idisio)iiti<intjfftsr0di!«Rltee4L  <m 

.|hQ  17ibiii>n;.tbei4i5Ut  a  ibttij-lraB 
I  .^rtiwA  it),  tbi«iiwpi0apf-44.  m^^M*, 

.  I  wiijcb  :ivA»  iM(s«(HlMliaiid:  ^priAlhJ 

.iiiwdsi^i^  >f.^u»d>a>f>fixsTm<mey 
iclenti  u4»  .pl^ad04  fcaakcupM^  i«nd 
I .  ^rtiiioej^*^ J3.  t)oii»dMi»!^90iN<fKol. 
^  ,prQiii..a9t.t0/44J  Held*.;t^a$r'bA.iras 

. « '  oompetj»nj^  vjlii))^.  x^^r ,  Sh  >  to 
.  >pff9V9. itkat .G<aQ€Qpt«d:,t^ei^iU'.for 
-,hjs.(4.»  aQQooMkiQd%tJkM»»iAad(»ot 
>  {for.  that  Q£iBm  <br  nhadii^^^mtoply 

.ai  flUJDetyv  APdji^iglit  ^viiipiHHied 
.  (iiqdan  y<.'4/c(yin|i^$i0n<t^  .jM^ovdui  v. 

■     -T!A¥ME5rtr.  ^u4vuU 

l4  Wbetfe^declaiKktioaag^ufit  Alhe- 

.riff  fon  talM^i  iiisi)fiicif«»t  ipht^fis 

in,a.r,e|^«it^  bondn.  sMeil  j^l^^e 

parly  lE^levyip^rlcvifid  his  plftint 

**  at  the  nei^lj  gAuPt»  QOWkM^frit, 

,  jitKl^acoiiQ^i}oAinil¥^4oa^9bl&PN 

,hef»re,A*^,ff.f  ^Cnt  ^42)fi  jltti^rs 

of itbfe  oourtfr','  iwbicfc;pteiDt)j^a8 

.,^t«wacd3  .99iiio¥0d  by.(r#*  AkJo., 

/andby  tbal^xtfcwd  i^^pp^awAtfiat 

,  i^the  |^alat:ii>»il»»']«rf0dii«ttjf^tig;9art 

.  holdeft  WorftijE^iJR'^f(?«;;^..- 

-..HqW*  tbWHthOijyaWiiflf  iira^i^- 

:materij|)i.  /or. ,^at,.i|  was i wj^i^efl- 

,i^sai^to,a|^t^.or;(l)r*Y#  mnwn^  of 

.  ;ittie$tiit<>c8i4nd,tibi^f!ibe|;{piigb|^  be 

I  .  r€|)0«ted  a^  8Wplu^ag^,;J8i5<|Mr  v. 

.2k.  H^si^T^^xS^,  ftjiftt-ifof  j«e|tt«^.Jiire 
...,md>r«War4  d«fe»d^D|6  Hiid^iflpok 

to 


,)/.M/   {  VI 


PLEADING.      M'^{<))'r/i:i/.i 


9HHD 


o  'd«Hvi9r  th#ni'6affefy •  at  DbfPet^  The 
t'  edDtJiadt'pr^tldcPwafl)'  to  cliity'^bd 
' « (kHurk-  ^Afefy  (ftr^^aiHl  robbery^x- 
('^te<]):  Heldy  thatthi^'im  a 
--^varitttioci.  ^DatAHM  Sr/Riahy;-  T: 
."•4^Gi<4iJ  ■:''  '•'  1.  «''.'-  •'  Puge^O 
&•  BoclAraddh'iiiated' that'  the  ^de- 
"-^  ibiidflbr  bdtig' the' clerk  <of  the 
« '  \cdun  for' the  #e!i^  of  •  insolvent 
Y  'tlMrtQrdy  wr((bgftrf)y  end  tnalioitfas- 
' '  lyint^ndkig  1^  itiUire  ^he'pkufitiff; 
'  And  tdiBauSeoneS.  C,  int^Ofttody 
i'  at  yth^fi '6de  M"  ^e  plaintiff;  t»  be 
-'  disehargedtRit'of  custMlywitheut 
^'paying  ^lairititf  hli  diAta^ge^  Qnd 
«''Cosi8,  wroDgfatly  and'  unlawfally 
'  'IsBu^d  lEin^  order,  purpdrtibg'tO' be 
■i*  an  ord^firoM  that  court,  and  pbr- 
<>  poi^ftg'tbiit  i^e^risonto  should  be 
• '  >d<0shat^gei  fh>iti>  ctotady  v  ^heveas 
*'  i|ltrd£h  afid>fnfkct^  thocduit  did 

•  <  o6t  pMiodace  any'ikieh  order/tior 
r;^  ^tve  any  authority  to  the  defend- 
ant to  issue  tlie  same,  by  reason 
whereof  tl|ef|^^pr  was  dis- 
charged from  oustodj :  Held,  upon 
error^  iM'bugbt  ap^  k  jootgrnent  of 
C.  P.,  given  for  defendant  upon 
demurrer  t^  ffifi,  (j^daration,  that 
it  was  not  necessary  to  aver  that 
th%  iPtAet  had'be^n  sei  asicto'  by  the 

'■'  -cduw j'fef  theordarwad  tobeoon- 
^'fiMkred'^e  a^t  of  the  oHeer,  and 
^''^bt  of  the  >C(AiVt^  JV^iittf^g  v. 
.'  'RUhdhl^,Tj^<f^4.^  •  =  '  •  45 
4f4  'The^  0W4)t6i^'(]if  ^'Arft^hold  house)  in 
^^'  #Mch;ihi«t«  were  v^i6\i8  fixtii^es, 
«i^  *old*i«'by  aUetion;  '  Nothing  was 

•  •  '  saM  •  abdut  khe  *  fifxture!»«  A  '^n- 
-''  ifeyatieQ  of'  the  hoas^'  lyas  oxe- 
•'^  cttted/Wd'tydiisettion^i^eti  td'tho 
*'  '^puffdtaseiS  tWiixtuneB'sttflremkin 

inghi  thtihou^et'Hdld,  tliat^they 

pi^B«d  by  th^'C6nvoyab<>e)or  the 

' ' '  fVe^bld'^  atf^  vbdr  eV^i^  if  iheydid 

^'i  not;' tlie  v^nMldr,ta^r fifing  opthe 

•  •'  pOM^ioo;-' -eould'  not  toiuAiain 
-  ikovht  far  tbe^  ^  X '  feW  >  arti^lesi 
-"  'wlhffeh  i^erte  ndt<fixi;tiri^»,  wort^ali^d 

"iMb  itt  <fhe'>4k49/Oitef '4lV0'(lettian^ 


•other  ahibfts,  a^fiscitures^aDdYhe 
i  refusal!  was  of  Ibejfs/jircp  iiaffia)ief- 
ed:  Held,  that  upon  this  evidence 
the  plaintiff  could  not  recover  them 
in  ibWa^iiMil  '  CWe^^trtf-'t.  !DiVm 
Santos,,T.^Q>^.    I     ;,  Page  76 

5.  The  court  wilt  riot*  'compel  a  de- 
fendant to  verify  his  plea.  Mering* 
ion:yyBddk^U)T^^G.^.>A  AM     81 

6.  It  is  not  necessary  iu  a  declaration 
upon  a  ^ost'ottit  bot»&,  ^  aver  the 
death  of  the  person  upon  whose 
death  tb^i  imppfy  afparpd  by  the 
bond  was  to  become  payable. 

'  <A  post  obit 'boM>(uboD^hi^  t 
fbrfeitftreha^  takedbplacei)  k'diot 
withia  thid  statiioaof  ihe'8>A#:fK3. 
>  c.  1 1 . ;  and  thcfvefOK'  it  ift  4tonelBes- 
fory  t<^ suggeBst  bopaafihet;:  :''"'.n 

Smibl0,'»fbat>'Suoh  ai'band'  is 
within  ^^^&B  Ameyci  14U  'Btir- 

•   5lair,  T.  4.-0^4;  -  »  '• '  •>'   *    •."82 

7v'  Where  a*  kwae'b^  phenAseklde- 

(  scribed  thM^a^litiiittikig'  OA'^^an 

fntempfed'way  of  tinrcy 'Met>wide,'* 

which' was^'hot  t)ien  tdt  otity>and 

the  B6il'of  wtiiieh  was'tftetpro[iirty 

of  the-  lessor  \  aad  •  an'  mnder^lease 

•    was  granted,'  deitoHbingthe'pe- 

miseih  a^abuf fling  ori  <<  aniiiifteiMled 

way/'  not  benfionipg*  that  width: 

Held,  that  «bo  uMderfies^ewas 

entitled  to  a  eonvenmit  way^^toly, 

'and  could  not  maiabuR  an.aeftion 

agaif)$t  the  bwaerof  i'tbcaoi^'for 

narrowing  tife    road-  to-  tw^ty- 

seven^  feetj  no  a<^tuai  inJuvyVhatSng 

been  Buscained.  ^- Harding  ^^-  WiP 

son,  r.4.G.4.  i  -»  f  V  96 

8«'  Where  Aj,-  <  vAui  held'  -prerfiisak 

luMer  a'leaiiO' which ^«x|^»ed/  at 

M'kisumfft^  refuseUftogive  aplthe 

pocrie^oo^at  <hajttbiie,<aiid  insisted 

'upoh  nbtvce  to'<|iiii,  «ikid>  afterwards 

^eoocida^  iti'^posseissipniislb  Oh»st^ 

Mk,''atid'{yiid  ftM/«ao  iMM<Hilma« 

-and  '(Mri^fitfMV  I'ilelfyithat'Jthia 

^t^  -c^floluUvO'  ei^tikive^  of  li-  te- 

iiaQ6y,'ab(jy^<fca^  tlie  Iqnttord  was 

entitled 


^tSili&iky. 


i 'him  to 
had  80 

*^''mp  tftfie^  tenants  n^  been  mdHcedi 
*'^tti'biiytha^:Mll  wis  du^:    ^..re-' 


^'^aj8oite'«38'to^ayfnerit8  rtia^e  by  the 
^*^  btHef  tfeA&nts'ft^'Wetf  as  by  J?. . ' 
.'*^^^  ^i%ifetiir/atiVtpl>^r^^  After 
<'\\^4  aeath':dC-^ty'Weslat^  made, 
^^'ofiferitlli^  Wt^i)rigful  paymeatjas'be- 
••^fti^^^ntiiiW^'  dut  of  ^the  tissete : 
^**»el<fj:'di^t,*l^  iiijgl?t  reco^^rn  in' 


/J^t-tfbi^     

'"H^di^'''ftiid'^fcahii6t  te  s^t  tip  as! 


•JK  Ah  *li^dtciiyiyrt'''|kta«id,*'that"  an; 

^"  W<W5V,  ^a!f  W  dl* V^epkif;  afid  that i 
•^  t^  4riliafbftaHto;6f  thfe  said  naffishl 
''''M' PMegii^i  WA  to^ii  bf  ifa- 
V '  ;%AWM^fePo«<e^«S(t'  from  Jtiin^  im J 

*Tdf  tirfain* 'ISticfe  Sr  ttie  Said  Wish' 

^^&  WS  iftid:^  b^Uuse^  ic/ardliot 

•  ^X^a^'^iV  .ffie  *H*ge:W^''8ituate| 
^^•*i^'^JAjib«tfhfi'y  Ae^^  to^^ '^-ere' 


,1911Uffi:>b 


tfiepli^t^Ats 


,  shewi,  infisjai 
;' could  bqlT^pli 


tl,  'fli^  idecIara^oD  ^t^e^4  f^at  the 

j*  plwtii^^i^' ^efi^d^^         «tisl» 

,,  pf  j^ementj^/irepj^!!^  1^  .»^' 

^  veraractlcMis,  airi8ing^Qj4  of 'Ai 


y  .  QU^;   of  r Ae 

,;  and^Sefeod^^by  tteplaiptiffi 
:;  fendint.  a  /\apW 
'in  one  ofWhw 'tip^l,wjgpefi^ 

'.'  against  the  hov  ,ptaii|tiff  ^fiO^ 
^ '  and  that  i^iBpjuW^  (pkisterd'i^e^een 
;'|tl^'now  plaip^jS^jipd  d^eftdanVre- 
^l|>ect|ng  ihe'^ue  of  t^egopds  ^nd 
,.  stock.  I  which   e^di  bad  received 
l\,fi^^  a  wta^  fa^pj,  i«^^  ajto^c^ 
^^ ,  cermn]^  tpe  .^roport^Qn  «:mch  ^ch 
*^j  wasVto .pay,  of  ;t%/ said  ,^omi  of 
;  ^^,'  ^SffyU  ^c^oMing  W.'aa  agr^^TODt 
.  edter^Ain^  0q(fwej^  ;tli,ep>^  %^re 
'^  the,  trialy^  apd  ^J?^^ 
'^Oo»t«:  '6f  b/iagjiog'.jiji^d  d^^feii^g 


^  ^ ,  said  .iiftattere^,^,Th|it  tPft  a^jkatprs, 

.j'.  takm^^e  said'  pAftUepj  iht^  c?n- 
V  8id«ra,tiote|.  Jiwaf^^ed  ^iat„  p^'  ^e- 
■;  fendafjit  sl^uti^  .wy^  fKje,  pfwbtiff 
>444^;  that  fiv^ eA^Mh^iql^;^^^ 

.\^ost8  of  jtjja  severjE^f ai<^(Jji8- 1^^ 
'  *  in:0ntioip€d'  s^ifld  ]^,Pff4  °V^ 
;.,  piaintilf, !^^^^Hl^^^-^^ ^f' 

;t^ndautv  tbat.Oiie.suJps,  ili^ady 

be  aliow^^^  paftr  ,para      9if  Jus 
' i^poit^,-  5^  |h<^t  wte^;^^^ 

,%.cf>i$ts^yftr^^piid. 


On  d%|^r^er;  l^feja^  t^i^  tl^^plam- 


declarationL^Q  sh^  j^tliat  thq.a^m- 

of  M4<v  ^f^cfr  taking  nto  coBsder- 

ation 


atum  jthe  yiilue.of  the  Jtook  and 

'"''lemii  Vftr^e  pUintitf  bcJDg  6ri. 


-0 


briiea  to.  '' ^afnU(y^rXinf»^(idu 


dJtWit 


' '  ifad\  ^ffielfeiiaf ''t^^^^^  iti 

'^fwotft^  bec6tn^.6o-tipi)n  taxitidti  ofl 
^'  ,ihe  costs  H)y, the  prbp^  jjji«««-/ 
<^'Jaiii?  ttat;  it  wx)ufcl  t^e  fina  Of 


Jx.^ 


ii:  »ai>tifr4^^i^V^d 


officer;, 

other-i     '  :2t- c^oven^hted  aip'pngsl  u  £11  ui  iTii  iigs 

,  tee  aqc^cdTidjg^  i^'th^r^ 'w^rejori    \h\iAthewouli xibit  dunrtg  ih^  iease, 

.    t^er^  iit^  m^Uies  abt^tit  th^  sdmsl  '  IheUot^ebny^^^wiiy  from  the  pre- 

J   already  tairf  oAt^   ^f  ;ihWe  Wiere;  '^.  mis'^s  ahi/ptme^im^  wTwch,  iur- 

*.  iny  ^lich  dbpuleSt  ^W  tf /th^  arbi- i     jiijf  the  'feaWrf  term ,  shoiJd  tf r ow 

*• 'trators  did  n^t  takfe  hiq  corisfder- 

"'atioo^tl  themiu^ersijefferred,  t^^^    ^.^tVaWjan^^'rye  straw,)  and'  ti,Qt  for 

?  every ', load  ^  or  ^^^^     wheat  straw, 

Hhd  yve  siraw  .which  eh  o  ul  d .  be 

^'>ofd  o?  removed']  off  from  (he  jire- 

;'^iiise8*  duripgj^^pe    ik^rc^y  Im^cd 

iehn'j  he  ^^  would  hnn^  back  a 

cart4oad,'6r4up^  ;  and  plAmtiff  co* 

^^j^^'^tedtljai'lt  should  be  laf?/ul 

' .  Tor  p,  1^6  T)^ye  trie  use  of  ilie  b^rns, 

'''"'&c.  for  repeivinfe  hia  erep^^  *^C  com 

'^  atid  hay  Whic|i  AoMjgi^j^if^^njjM 

the ^remi^^ . }a' ft^^Ja^t lyw  oe- 

']  fore  tlje  eiid  *  of  ^th^  ^  %J^  W!^y 

granteft/andtbr.ipear^^jpth^^  . 

poses,  'lihtfl'  the  'firist  B^^y^jaf^f^ 

Eld  Xetta.  w^out  payiiig  mjjBnl 
r  the  a^rae.    ^^  fc|pth.|)^^fich 
assigned  wa9,  :th*ai!^.fG(;r>^i^^ 

,$Oth^  iSgQp  pd  on  ilY^  ower 
'days  between,  >haJt,  4jfy  AW -^^ 
'  1 «,  1 82lji  did  rej(p(^TJB*  ^  )af3ij Jpe 
premises  lar^^P^  W' 


:'^"^houId  haiVa'been  pleiided;     Car-! 
r  'k^J^'  V.  Attchespii;  T,  4  0. 4, 

121  'Dibi  6n  4' bbid  corx^itioried  for 

{  'the  t)erA>rniAnce  of  ati  mWatrd/  to! 

^'^bfe  iniide  wi^iii  4i' lliniltod' tjine. 

^'tke  defcteVatlon,  afker  Jetting  out 

^^;the  condition,  stfat^d  tliat  biefore 

^'*'thnt  tirab  cij^ti^ed,  A^  pai-ti'ds'  toi 

^^Vtfi0  bdnd;  bir  d6ed,'si]^feed  to  g[ive 

.'''^he'afb(tr^.drs"airther;  time   for 

^'\  toakihg  the '  4^^,  >ftd  tlm^  an ; 

^'  award  waii^tofedi  ^thlh  \%e  ex- 

''''  tehdetf ^  tlktie  V  W^  a)^fifeed  ion- 

"''Jberforbab^e't^eld,  bpoo  dehiur- 

,,  ,teri'  ^thkt  di6  hction  y^  iiainti^in. 

^'  .able'  ubbn  'ifiie  bonfl.  ,   Cr<iV  v. 

^  Tfi/Aoi,  ir.4ie:4?.^  '  179 

^"^^  An^bdidtm^iit  iiated  thai  a  cer. 

'"  'iaih  ^^y.^wiii  iia  atfcfeiU  comrtion' 

" !  highw^,  atid  that'  a  WnaJn  bart 

j'-  situate^' an  'eitra-](>kr5^lAl  nara-i 

Jet,  was  (Jiit  of  re6ah*^and  diat  ihe; 

^  inhabltailt^  bf^,t!hfe  tjrtra.ptti'o64iar 

^\  ham!^  ougWt  t<i  rep^rftilfild,. 

«'  'ttiat  d^s  indittmentVas  bod,  a^  it: 

•  'did  not  aUecirthat'ai^^iiihab'itiinte; 

Ibf  the  ^aibmt \W^e  hritilfetiiotttlly 

',^<Mnd  tofepaii^;  fW^t^thatthe  Irtm- 

••  let  did  hit  Mm'^  of^;  larger' 

^'district,  th6^'4ihBftbitaii6  'dfrWlSfich; 


-i'ji>  -...••■)  'M/if  ;jiiJ;!»J  ijlu; 


*  ^  ^  'strap^';'^'  pica .  tp^V  so  ,^j^ 
,   fee.   during  thf!  fitm 


m 


m^m}?^ 


fu  )pa#e:frf;9tti<^sey^<jf  jM»tiop^^cqpt 
..vimoi)  asipiWii^tiff^'i^^.i*^  reject  of 
;,..J?.>,oqt.brA!;kgi«gfra^lt  to  t^o  p^e- 
..a|i9i%e»  9^af^4fifi  fftr.  ^n«f  h^y>  ^c,  re- 
.  >  iiu^e4  .^'W  th^  29tti  iS«?^.  1820, 
<  «<  ,idQBUirrer  and  jo^i^^er^.'^  Hdd^  that 
-•  .the  pl^^.fo^.Ujie  fo¥j;th  Jir3^fi?  aa^ 
/swfiredith^.wfeo^cf  9^  Unftt  breach, 
V  .An4  yw4.|hftrgf(Vfi  ^h^dfifPiur^rto 
n  ,t^,  rw4u^: w^uM  s  HeU,  ^ko, 
-/,,^hat,«bQ,^Wf«t4€ri?^/canti»ued  for 
.  MQ^9t(iui^(purp9s^,.JMAtfl  ih^  ^mof 
.,  iV/^i^  Ifmi  »9\  %W.  *ft  rdieaae 
a  did  no.i  \ex t^d  ,(o .  all ,  f^ct$ .  of,  xe- 
^.  moval  done  du^ipg  ^h^dea^eciierm: 
r  %nd,|h#r«fQffe  X\^^  pjaa.pf, release 
.  4id  ;)0t,.wwiwer  ^  pmcli  of  jtjbe 
.ft)urth,br«H*.af  it  ^ffoql^^  t0  ftn- 
rwwief*  an4  bewg  b^  »a.par|:  was 

).  bndin  t4M«  .jb>i(iAf;iS/*:,G<;rmfi»« 

,.  y.i.Gv4.;^  .  ..  .  f«gfi2i6 
)04  Wh^r^  tbQ  owner  .o£  loectain 
-r.'a(aok4;qfih%y,.aodx;orD^wnicb  were 
4  walict^u^ly  8«t  on  fire.^  received 

.  the  a0io.u»t  of  hU  loss.iVom  an  (n- 
;  '  9urance  office  :  iH(Ejd«  tbat  he  mi^ht 
N,DGV«rthde6s   m^nuia.an  action 

,a§aiii^.the  hummed  oa  the  9  6..1. 
..  fi4^%'  Claris.  Y,  Tfie  Inhabitants 

.  •  ^Bl^thing^,  Af.  ^Q*  4. .  .  254 
IB,  lo  tW,  p^ri^  qI^  ^^  P^Q  church- 
.,'  ly^ileQ^  j§rex^  e^i^ctedfortbe  town- 
/.Bbif^^f  J?-iafi4^«^o  others  for.  the 

'>,W6t,afithe  pariih.,  Separate,  jcates 
I  ipreror  macle  iipr  ^he^^  dLyi$IoJ9s : 
r ,  Uel^f  .  that. .  .t)ie . ,  cburqhMT^rdens 
...jpl^^d  fprr,  Ithe  v.tQjjti^ship  of^J?. 
^,  .wi^ht. maintain  aAi.actiqn  .^gfunst 
r  ,$j^Q\t  pred<B«?6Wii!  for i,i|ii;pney,,re- 
j.  mwtfing;^  their  hapdf,  fio4  wepejijot 
f. /bouii^'to.  m«J(^  qU.tJie  nresfint.or 
/ir.jf4|e{./i?buf(?h.w^r4ei^tqf  tJ^/5  iP^Uh 
p. , plaintiffs  or. defciviapts..,  ,4sth\^d 


] ;  an'i^gsrepn^enjfc,  ^'bn;^i|4^ft  f  yfVf^^y 
«ojC  proyi^ox^fi  An4'4RiWg»t  oth^fs, 
5l>ft.  )bie  J^bpifl^j^efip, jb^^^ 
i«  :^eii|^i^b)(?  r/f gaijfi  ^ 
,Undl<)i;d  .might  m^m^  «fpfffftty» 
.  «f,  t^^,  .  thp.,j  4tfjej^nt,i  ,<)W!pe 
.  teJWt> .?^g.i^.  flOj^sideratoon  ftf^e- 
pf;.  uftd^rtjQok.ij^o^^^p^r^',  witj^t 
;>etting.i>+it,toe,agfeeipeJtt^^..j^ 
4f  hS^  pr<;yuses\,i^4er,,^.^l^e, 
.  QWtawng.a^daiffi^.of.^^eifjtWr^^^ 
,  vant  01  repair^  ask^)AerKw,Q»,ifa* 

tp  repair  witbjn  V^r^  ^j^/^r 

\notice  Sqr  ihaCpurp^fe^  tte.pfe- 

niUes  un4)6rl^t  b^i^g  .c^ut^o^  ^'^M'l't 

,  .^.>  Jaiidlord^  tV^tepei  ipj^fi^t 

.  upon  the fii^feituife jx^pej^were^pt 

,  repaired,  ajid^.  g^|^  nq^(^,ig^^. 

to  ,repait, .,  .ThQ,pr^JRi^i;i^.^e 

expu^tipn  ojr.,thrf^,flwwMw.  «pni 

,  that.tin)e,,ren)^ni^,i)jl^  of  j'epotr, 

.,,^.  ^tered  ^^  tj^ivj^  i^^ff^id 

.that.)?^  inlght.reiqov^i;  |ifafli  Stjp^  ^ 

sum  expci\4e,d  da.  lhi(K  o6cas^9n. 

.After  l|he  repairs/wfSr^  d^e %^^m 

.jtbe  ;  premises,,  to.  r  aj  .jpej&on*>^o 
polled.  ^WBf . , wd .  .y9'w:els(  f elwl t 

..^bjeni  :,,^eldi  ttj^t  j%  4i4^.i>9|;.de. 
.prive  |4^^of  hi?  tig^  tp  J^ftcojrqif  |)ie 
whqle,   ^pwj  ^xpepai?^.  Vy  .^b^. 

,  CQ^^afl4,amfif^,y^J;^rMf^ 

1».^  A  QOHpt  m  ^ljv^/^r^f;harg^  f^at 
.  aefi?J3Ldan|,hy^d,i,»y[w<f?  ^^r^ 

after  v^ip^.  ,^f;5«rrfj  y^i  A^jf. 
4.he;,niaIf^.<^Vn'  ' 


,„^p4Jy^  Aat  u^^^.^PB^^^.^k. 

n./»pv.  ^d.,A9fj,-w.prgepTtj,oWM 

•fri^7rWe>|nterepU|^itle,|.ftft4^^^^ 

^  vested 


ptt^^ii^fe; 


XSHSdi-^iiifetitby'':^.  B}  Wtii  Voitl;  and 

-  ""'-p^i'  ''Ut^UStidn 4b"t!ie  Itet^ plea, 
'^'ttiAt'-m'^d*^^fertt''^*?    rasde 

'^'ft^lnddf'^iiklti^  issiief  u^bn  that 
"^ftW.  "'/jLV^fttTia'^liig  be^ti  fotind 
-'"fHt-ytTie  pWWtar*  bn^tWe'fWst'  issUe, 
^  Ttraforffledieffbn^rlt  bii'the  secoiftd, 
<*^tt^rf1irfd  rifef^tlfe  ^Wttif* Was'cn- 
^^iijflWWjiJdgfneht  upon  the^Whble 
•;'i'et-6Vd.'  ''^mnt;:  tecause  thd  '  'de- 
•^^ftadarif  WW6  hdd  nia:de  the  ftbte 
'^'p^yafc^'^<'  il;'J?.,'  or  H(s  ord6f,\^as 
-'^Wtopped 'fVdrit  'sayiyg't'hat'JlvB. 
•■^iiWrt'  rtttr'6'o»*i^^tent  to'-  ifeake^an 
'^"'^Met:  Secondly/ bfedausethfe- bro- 
^JHk5rty^'a<iqctfred%'i'bittfc)rtfpt,  iiib- 
- '  fcd^u6trtr]y  td  lirt  baftl^tuj^tcy;  dties 
"^'tipt  absolutely  Ve$t  Jn  thea^lign^es, 
"^ilhhdtJgtt  tHey  tove  tf  tight  to  d^m 
•/^tt'but  irthcy'^do  ilbt  inatkfe  any 
"  ddmr,  tltfe  barfkfbpt  hafs  ti  Hghi  to 
'^'sucn  frdpeft^r'^fet^rcrtfiei^  per- 
•^-ifoiisl''*  ifravtciH   and  'andtk^'^v. 

^.  ^i»^^s"fbr'*&reiHn'^'dnd  eti^^r- 

'^Wsti'  I^Waf  i^eV'^iptJtid,  that 
-''ft^ni  tftiit^fi^iibWioriai 'th^^httth 
"''pefen'aiid^tlH'ls  iltiitlUcporlf  partly 
'^'i^MHhi'iHfeWd  tnahbn-aAd  Alsb-in 
•"k'^rivW  whifeh'Ti'a^  b^eif  a'puWic 
*'l^^tlg4M^l'r^e4'  "frohi  time  irtitrfeiAo- 
^'"►rialrllrfd  that  tli^erfe^  fe  in  that  pArt 
^^;ifHth^''|idft' Which  'Is  'mMHa  !«e 
"^^'indttbtV  ittinkeihit  ^orf'ne^efekry 
'*^4hr  bt^^v«ttoi  oi  th^  ttctt, 
^\>ih^  fof  tli^isaffeVy  aild' cbtavehieAce 
^^rf"  the  ships  reporting ^tt^^ii:  that 

•^  WieK;  ^cl'\h ' ti^ay ;  ^^  bl«?tAiff 
•'»'w6ttld^t'i'ep»rft,  BAt  ^A^^ded 
^■^W^/*)  J  «6;i''te6!R#e^  dfeffhdaiits 
-^fefat!ei%a'tod  V*pJBrid.'^'Ke^Htf6n, 
«^fleWjdm:M  md8W¥of'«^^ 
•^TiVie'  pWii;^liff  !Wr^d*fetftferii«^''on 
«HJi6-:*t^d*r>'^*[eld.' '  tbkt^^aWiiff 
'^■"Sr^  iilHttlM^ro' jHairtWifc^'ivfe^b. 


'dM  hot  st^t^  tl^tW&kiedffitet^^kirs 
Were  nec^s^if^;  "bi^ that'- any ^dne 
bound  to  do  ^,  hid'^d^ttidUo 
impair  allfef  notice;  W^*tliii«^al*a- 
idtiMe '  tft«e'  fof  *  l-epiirii*^^  ^  had 
s^fet'^e^V  <>^  ^th&r^defemJawts  4tad 

•  occasibh  tb'ttst  ih^p^W'  Clcf^e» 
Vrh'6th«f  thfe  )J>Ieai»WW3htfvtf  bteen 
'^obd,  htidVit^^cohtali^l^a^'^hdi^  ttlle- 

'  gations."  Tke  EdH  bf^LdnkMH  v. 

21:  In  coVenaiSt'tipbri'a^^^kjy  of  in- 

siii'aiicetMotVtWflifedt^lXI.V  pay^le 

sf3t  tijoh!*8^'tffttet'dd«^pfiftiot*df  Ws 

deatft,  the  kdisiiitifd 'ar^  tiot>^iH(Ued 

"to'  rfecoye^  iAtei^fe^rt^ tip6rt>lfeei{*#in. 

•"cipttl  stite  $ri*ttt-etfrfihDNWthtfe*|«ra. 

'  ittxti  ot  ih  VribVitfft  after  ^iitp^cf 

'bf^the  dekth-'bf^  J#.^  life^i^  v. 

'  Srirgeni,'Mi4f4?.'^:"  '  ■''' -    -S48 

2SL  ^etfe   iiJ  bboght  goods ^dl  a 

'  trader;  irfto  *had  'pf*NKo«!«lV  >e<mi. 

tnttydiati  act  of  b^nktUt>tdy>  And 

paid'^fbi^'thM  'htmn  iid«  vHthout 

'that  th^  a^iigMes^  litid^  d'  o<m)- 
'  tnissi&rf  issued  against- <tb^  setier^ 
eolxld  ril6t  hjtiit^taiiv  t'rov^f  fbr  thi 
gdrod^;  HM  payment  bein^  pro- 
tetrled^by'  the-l  ?/.  1.  cilS.  Sil4. 
Crf*A  '  HM'^notHet'i'  'A^iij^ei^^i  v. 

■  Y^«g','3f.4'G^J4'."' "413 

^3.  A  costontei^  Witt  iir  tfr6>  habit  of 

-indorsing  Atod'pftiyiti^  Into  4«ii»bwftk- 

er**  hands,  biMs  ilot'dtte^,  whlch^  if 

approved',  wiife-IftirtrtMlJAt^ly  '0n- 

tef ed'  (a^  biU^)  t6  hh  credit!/  «6  ih^ 

'Mf  fttriotiht,  attd'h^'WaS'ihert'at 

Kberty  to  dfaWibf  Htet*ri©iBii;<by 

■  felifecks  on  the'^biltik. '   'Phe^clis- 

tt^rtaet  yrta  tifiar^d  WitH  itiiei^st 

;i!k^dn'  air  biteh'  p^yrnef^s  't<)'>liim 

"^'frotn  thef  tirhe  whe^  mude^  atu}  to- 

^  'bii  all'payrtie^ 'by'bill^'fi^dftf-fhe 

time  'tWiehHh«j^'We>*e»^ue^  iijhd 

^^'^afd r  tod  tfrtftf  credit  'Ibr'ftwietfert 

'"'lipoti  ciish  jpatd'  ii^'th6^baMk^fi^i>m 

^tWe'tiitte  dPth^i-pdyitoiifiti  ii*dJd|ion 

^  '^Bilft  baid^ltt  fVbrii  thfe''  ilbie*irt|en 

>' tKe^M^mtl^  o^^thifeift]^  wfU  i«^hited. 

^'the  bankers  paid  awajf^'tfubh^lbills 

to 


ms 


»^>. 


St*  The  hmgkmm  lumaf  h^mom^ 
bmrirmiiiL  #'Wii0  btU-  ihiii  jthe 

indftirndf>«rir  <f  tht  hilb.  htiMr  in 
(^vor  -i^-  4im  -iV^ymm  m>  the 

mm  md  Ukem  v.  A(0f  and  ^ik^h 

jt^  Wm^^emkim  pmm*  ^^  bad 
-^  imm  ibM»  m^*^9Bti^  mmntrj, 

^'»  MM  iMdi  dMt  #  BriiiikiMl^ct 

^!*  cmmmi^*  «f  Ibe  «diiff  Aur  bar. 

la  a. ««,  #  ii^  «auK0hiw  ftir  a90{. 
'la  faa  ImM  tinn^  4iQL  wi  ^Ihwy, 

vmmnf  U*$  SvUflb  WMi«o  be  faid 
la  4«fadanl>  m  CiNMile^.iW  the 
yliiiitiC  "mA  la  4Myi#f  ai>f  iHrfatrfr 

^riMM(  jm4  m-erriiiMmfWfi  of  the 


tf 


JOf  kini  ta.ffMiiff  jlb$  «wU¥ia 
"  Himma,  dafaoflOTt  ppuwiWthe 
<-  *  frfaimiir  ia  Ink*  4l|0^  imwAlfm  pnd 
•'  mrlb#'Nliim>t  ibtiiR  ilNiMfc  be 
f»  f  any  MMl  M^  OM0  im  ik4  HMkljr 

«4iy&  OidiMiiiQikbi  ^HNIVfilil^  br^ie 
s-  'MiigaiM:  af«#  biabrHpfc  iiiiid» 
-f/'  ihAt  Ih0  iHh^ntmm  wM^  to 

*i:'j(riNl^  liMBluHiai^'  ktfBffa  *<Wi  «bpik-* 
^i.^miMtr  JilMOilbr  piM%iibb^^ 


M4<lhaid0. 
inddMed  ia  tbs  k--* —  *  j^ . a^ 

Ma4tf 4Ah^4briitNib4  " 

JOidaiMMl  ffyTittf*4w  'tiftt^^dlv** 
oliiMi  MiiktiMMdA  bv  cflMMa  iMiia* 

Wtha  hiiL    Xbe.  AlaiDftLC  hawiinr 
FtM irMba4  imwiingh  i^'^w^m 

'^•wpoB^^*  iBft  mwac  fp^fMao'Ta^aiia  >^a* 
W^  iTiJlfi-Ti  br  tba  ■laiMUb 


F. 


!•  drfcnrfmta  ood  la  indnrinn » hr 
•4  dgi'fliHJiBf  ilirtHliH  ha  ui^Ani^  mimi 

.  the  iHU.ffta  t^OHrUir  (a,|bf  pptbi* 

.  I9  i*.  ir^;.4#Ml^ib#biUmf  io 

HUffb  «fipe|ii^im  «ii|d  Ay  4ii9k»1ir- 

p^  oilly^.  «nd^  Ibtl  »4b«^  fitaMfft 

.  4aokiM|ilrfloai«#4  tbd^biU iiiiiiii- 

'^  fl^Mt  would  bMinrntinir  wamm  m 

■tOiiiaMhaiBiMfimM^  and. Im Aha 

mwiig  th«  bill  ip«iramio'^?fi^ 


.^Mf 


-''^ir^  M<nlM  mMm,  m^mmMmRUf 

**  *  »•  fii^MMrr«ii  4M#e#i  vMiM  be 
> 'MMtf  MF  fHf  the  ewaweef  ^e 

^^'^iMto  '«w  iMiMMteMMie  >ftMde<i 

^  *^flP9ir»^  kHMie«ir«lMler4Mtle; 
.>^*te*Mtoftred  bjr*e  ilbclMMiNi^hai 
T^%lfe^inlilF  had  e  cehoih  ^B^fa'est; 

''  theiiHlerMJ^it  hii«^'«l0ir  ^hi 

«*<  't!tl^  plllliiMP)kiWr«d^thfr  h^fM  up 
-'^k  urn  Ml^eir 'lol  aiiiMkhUDd 

^("'ftfb  MfM^1»Mtirr^lile«%TmnM4>e* 

^'tilkif^UMirlii^^el^v^  ^m  mk  «f  or- 

>»f<Mt»»<ttliP>V^''«  «ldl  «l«riiiice.; 

«l!K^iiy?a*Mclll'<hc^'Corv%iiiWM  a 
^<  'ehapeij*  'tHat  HtafifMi  tlM^ii'Men- 

^  MM  nifd^ttW^^  «ilf«lliMeif«d  he 

-^'fctidiileiadwi  i>iitieiiat<rti»nthe 
t^UPtiltlil)  gllUil«>fcttl(h>f»M!AJble 
•n<iiM»  Mr«dr*t|^  iMiiir  iMl^i^ie} 
btt%eMmi     '       ^ 


i'^iliioii'ttPBttm  n  %0m0wid^^mA  the 

..  inttMiMithmA  tjtvaa  te.  htt fwide 

y^r«bli«iNih«£  ehe^uriak-teiyjiwd 

^  wt  ef -— ■i»;ifcd  awiaaij^  i*  ha 

^MMte  ^in>  |Md(niM»nM^  liiiar^eiet. 
'  Theyiwiawiw  oriherhied  im^fmn^ 

•faisM  <fcy  Mraitie»4M  M^  weeed 
s^hia^rtide  aom  miendiid  fth  heltjuad 
^MT^Hitt  »iinia|iai>f^ihejaian.»  TktQr 

dii  an 


'^  :4^m^>itapBlM  %)KilMMb:««tiie 

•  -^Niiflw^  Maf  AhtvMfef  idaaWt^iMdi 

•  lAMfiM  mtf.^j^^ifitim^Mmmkmim  be 
.«-b<iiebwfi}^peii  HiDifteiiKe^^ihe 
v»aMa  *«Wd^»•aiai1>selep#ib^<-e#Ae 
-:9iiliiWt)r  ^iMMi  4hdhld  hi0i»  ^:eii. 

>  ^liiMpleaMf  JMdrlqpeiMber^^Mlii^ 
t  >  ttte  iVM»umi  nere^  naipd  mawd  te 
^  tafce^»4iii»wwafeathmw»  fay^am 

'oercMMldK^  'Sfai^treiteia4il^iit* 
r^iMl  Mdat  iUk  «eivraited  avbwfei  of 

<  $^iltiM;  pardy  hy jfcimiiyiaBMiyart* 
-%r%yv4«an«rfb|t  aipdik  enawiaa  in* 

^H<9Mktt'M*inadeva«Bteuia^afylhe 
#tiMt>^<w*<fc»^ifteaail>ep#h 
r«HieleeMleyte»aM«Ak  tyidlMreaa 
thhvlMr  MaMl^.  th»  (Mi^Wttele. 
^ied,  l)iid4h^  tttfeadanl  •aeNrav  aa 

I* 4Mi«BcieaAer  Ihd^ mtea^iiapaeai  by 

<  HieMa.    »he fWti»M>i> mfHling 

>  {'fW:>^*Mee^ iedipriJM*ii^liM»'aei  i? 

^eriieeiantr  phnaM  tlmtOMMithe 
MaMh^ef  aha  aBiawhnn»/Wif«afm« 


V^iteaa  hdA  »rdttgfti>hthmhaiii|mijie 
t  the  inii,  A9t^mmmiaa;>rJmi  to 


I  tie,  via^  MObjMniiMkaaaiAMWl. 
t»t>^rbiiiiiia*atti  ae^AveiWiii  rdMia 
,4u4aiae  ^tf^aammolipthaai^/laiathe 
-u  |it»tniwieafiflir»i«it  i*mHMiiii- 

^  .  ,  .    , .  , 'iiiifciiidti^ftiSli^  dii|di. 

AVoAw'^^S^ii ***<t  ^*i^  K«*< Aft       Ml 4irtt'.  ^'<»)#i0fff  ^it>i 
n  r  • 


age 


PLRMHlffS. 


^aD8Uifid«rt/.to  answer  the  pairp^ses 
•  of  tlie'acty  and  that:  tiie  annuities 
^  grdtited  by  the  aet  twcre  <in  exist- 

-  ^Qce^:and-thatk  was  necessaiy  for 
the    ttasteeii^  to  .  raite  inoney  by 

'  teseasttients,  in  order  to  carry  into 

effect' the -purposes  of  the  act;  aad 

.(that  the.  assessiaeiits    were  <bly 

(.jtode  piu^uant)'  toi  the  act,  and 

•  /wiibottt  staluig<fthati the- vate&  were 
tiaade  fiur.  dw' purpose  iof.  pay mg 
.  jthe»itBuities  aM  iboaey  borrowed, 

wt  any  tother  i  iptirpeee  whatever : 
7  «jHeld^>}uponu  demurreiv  that. the 
.riplatntiff»  wasfeatitledtte  judgment^ 

lanaamuabas'theiactof  pariauacnt 
.I'oaiy  aotfaomsbd  ^the:  trasteea  to 
ii  ^DOrdonc^aspeolfioeaii^'and  the  rate 

•  haaingt  <  jbccn  tmade  toj  pay  the*  in- 
i-tesest' idne"«peA  the.  whole  aam 
1  4)onMiwed^4«asi^^  intotoj  atokovgh 
•^  idle  defeot4id»0t  appear  upoh  the 
*.  dbce  fiif  St  diiekier  v.  Hu^e9y  M. 
i^^.G.4.  i     >        \  Pagc499 

tact  Ayt  deed>«fl  tivec  parte  between 
4  >  thusband) '  wife, vani '  tr uateev  i^ecit- 

-  nqg' .  that  •  difference*  ■  extsftefdi  asid 
-itdist  ithe  husband  and  wife  had 
I  lagveed  to  lise'^&eparaitey  the  hus- 

-  •band'cerenanti^  to  pay  en<  annuity 

•  io'ilhe.wifetdurittv  soieoochof  her 
»• '  dsfe  as  ^He  'shotAdTiyev  and « the  tarns- 
'>  ifeeeiioovenanted^ito  iivdeninify  the 
.  rhnsbaiBid  against  •the^^wtfe's  'debts, 

•  '  Aod  ithat  she>'^iou4d'  release  '•all 
'-uckmii  <of  ijointure;  dower,  and 
"'  lutfttot  <Held^  that  this  tdeed  >was 
.'Vlegah fiends  biadkig)'  aiKi  thai  :a  plea 
^  ^hy  the  husband  that  the  wife^ued 
: 'Iti.tlie  Eei^lesiluilical  Court  for  re<- 
4uebii<itBoft'>ief^oonj«gal  'Vigktt^  'and 
t'.ic;hat'>iip'ipiit'iiiiian<  atl«|^atlon^aiid 
^weaditbiflB  bhargingh^t^-if  ilh  fldvhery, 

i^ajldi  tbat'ia^xkweee  iof'>diY«lro0  a 

"ineiiia  et'torv^-was^  iiiithat'Caese 

/  prdnodncf  d,> » wae '  not  >a '  sttlBcii^nt 

-^'ttusweff  to«asr  tfctioblil^  <ihe4i«stee 

-i'£Mr<  arreaM'iieCithe'^ftffnUitp'  'Jiee^ 

•  '•   .' ■•■  '■  -'  '■  •  »■'••  <•  'J  ♦547 

•1,  iaMluoi]p<iH'oQ'ept^eiorya'»te, 


andhavnig  tnade-u^theiasik^  t  dfed 

pkuotiff  tei  t enter,  it,  <  >who^  .^jEiims- 

take  entered  /afilM»:of,  •iiQti:gu}Uy. 

Defendaoti  signed^ittdgmeatNofilQtt- 

pros;  Held,  that  tboi.plea'.^ciateted 

waa  8ubstatitially.>tfaeyaai»e.  aH  tke 

other,:  and/the  >judgBieBst.iiKi^.eet 

eslde^      Aanm  ^k,  Gkuaufy^t.  :H* 

..4iae-5'Gi'4.!  >  .  :■•.    .'-•  M  .£age;£^2 

S£.  Debt  otttboodf^aoDditiooed^ibr 

die  (Payment  of.:mooey<  b-j^iiuMal- 

mentb    Plea;  ^that  )defi»ddnt,:\|)y 

>  Wif  as  his. agents'  made  unlairful 

^  emtsactaifor  buytngoBDd  aeUiog 

ahares ;  in*  the^  puUiio  stocks. ;.  ■  that 

>ilidse  cokktraots  were.jiet  ^peoifi* 

<  cadly  performedv :  but  that '  fF^  laa 

' '  the  <  agent  Ai£.  the  defendant*  .votan* 

.  tarily  paid  500/.    foe  diflecences 

.  against  .'the  &rro  of  the/sitaiwtc^  and 

'  t£at   fisr  securing,  the  c^ayment 

of  chat  aieney '  to.  W.y  •  the  defend- 

•  >ant  gavo  <his  .proaubsorj:  note  >to 

W*i  ^^A  that  tao^.  after  die  aMhe 

became  dne^ .  flT;  indorsed  it  (a  the 

piaieti^,   aodvthat  the.iplaiiitifi& 

at\erWArds   •  threatened,   .to    tomt 

tnence.aa  action "Opon ; the>  note 

■against  the  defendant;  andiihode- 

&ndaiit,.iDifeac  of  the  9Ctiepy>^» 

•  at  the^reqnest  of;the  plaiiilltts,4S^e 

the  >  bond  via  questikm^ .  swindt  •  the 

'  •{damtiffii  isuiceptBd  :ia'  lien^i^i  die 

"prootifieotynote/:  and'  the<anoney 

i  vecur^d  iheveby,  ithor  w)til  knawjng 

'  that  ithe  noto  had  Iheen  van^imihy 

■'  Hhe  ^f^ndaat  soaithejttceaakta,  and 

>for '  the'  'puvposei  >  in  <  'thei  ipltaLaien* 

tioMil  '3  Heil^,  tl^ot  tbsr  pi^  was  tan 

\  aaai^er  to  the  actf^^  inasmuch^  as 

'  the  .pbtmifi^  took  .the  iprAAiissorj 

'-inote  after  it  was  due,  .and>  had  no* 

itiOf  ef  itfce^llt^lttryifoithe  ongii»| 

'  co«tsideration'>befoDeithe  .bond)  «raa 

»' 'given;'.!'.;  r,.  ..jtr  j,  ^;».,.^  ,j. .....  a 

"  >  'At  fhO'  tna)^ -itt^ appe^ed  in.  -Jlvi- 

•i^^kfltee^thatritbie  indtGiinaaifiveBito 

;  tijl^itb 'Cover ia<^iiiiin  11  wWh  Ar^^oa 

i'btAe^i  ito^t><oi  jBfi5ir/fdr/io98ea.fOii 

'^ ttto^oMi^g'ifraanqtitmsit.  JOdA^ 

that 


.vuBMHars. 


-^  fmar^iv«il  to  jecttHe-thiK]  rfapayok^nt 

MJ  in  a^coavijoUoii  ondet-dis  ^.G.  4. 
)  i<:.<l  W).  iit^i8:iiflqes8aryUiiiit.th&  j>f- 
«Vfeno0  sfaMld  app«ar\t4.  havenbcen 
^c|iroi^  on  the  oath  oCbne^or  inore 

-iiM4i6ra[<ihi^  «ifa«idtioii*8l8ted)  *M;hat 
''.4A«^i^''<wk9t>cda^ricted  of  cacr^g 
ii  brahdy  liable  ta<iaeiaurer'(3vUhbut 
;4'8iy|fing>apovi'oa.lhJ)  and  jspooeeded, 
J '^'82^  ibis  tiuSidfiyjiki  like-nttflner 
'^'fllMf'piitPfed/'OB  rhoioad)  of'c/.  i/., 
^t<tbat^  tk0  =  jbiiaiidy.>waa'  taloeB  fram 
-•fjAi^*i4«y'aaiiiit)M  bd  ^ms  detaineciliby 
^  'an  offio^r  o^the  navy; -Act  :  Hdd, 
i>  thal'iciiivyiiiig  tUie.  bittindy  was. the 
Jtioifeoce^^  and  asthatiwasmdt  stated 
>iiU>jhtiveibeeA>  pit)«)ed«ar  dach,  .the 
Oicoavictipn-iMK'baii  ^:flind>Uiat  R^A. 
vkmtfing  beet^  ocam^itted  to'prisdti,) 
'-^Mrad  antitted  toi  b&  diaohbr9ed«>  ifij;- 

Sti'in  tan  dctioiL/btf 'origiiiBl'ifwtlie 
o'dttfendaol' ;doe»'inot  appear  >.tJie 

-  ^bailibbod  isJfoitlbEtediaiitbeiqiiacto 
«i>dio<pafiny  tU«  otlav^  foar,  Nbt^i  be- 
oviQ|g,^lilnrad{iadieiy  esoigralilb;!  and, 
»()rticl>0fbve».iiclu»reiia  €brbmi8l5ioD;of 
£>i|iaakraptcyii8iiBec|  >agiainitti  >ette,of 
yaheixbaidl''  tbnthe.  •aberiff  after,  idie 
;^i^nmrtj^  ildke  \polat,  /(butiivHhiD  .four 
v(ila^at«EBaJli^^  tbati  tb^jpcaiiUty 
hiu£,tilae:ibamh^mmlnMlkk^  pcanreable 
'  n«iadeV''fheiOoaihiaHriQav^>idijthe're- 
#]ifeaer  nhkfVBdi  sh^t  .flioUoettiiioate. 
£*i  Gi»iij9a«.i;4<<%)tar  iC^  <rta  « £A»!^ 

teii;Whe]^.ai  libel  cj^gadjtW  ^ia»n- 
ex»  liif»witfhiriartQut)4cla)0£  leiuallyj  to 
a  horse,  and,  amongst  othensiAvjth 
•ivbnocfcbi9'0pt»ari  e)w«itapd  iAe  ae- 
o^  tedapfeipieadBd  -liialir.tlie'j^balge 
lu  yg^  tkud  4n  r awbsHEtqeeoand! eStet ; 
iiCftbe^Qfyibliviii^  fouivijh^^ji^^as 
fhitikk  ui2aU:jp««ti0via^iM0^lbat 
Jafk 


-  •di9-'eye<iwaa-.'.'  nat'i^kaoiJhM'^aiit: 

-  >Ueld^tbafe  thBijuMificaban.wasQot 

-  i-provadv^and  tbiatjtfae^{il{Mitiff  maa 

entidad  to  &  vendiotlaii  tbat-.plea. 

S&  Thoj.  plaintiff  fst'^ooda'.irecei  ><lis- 

/ .  ttainfid  <«fop  i  »pB«or««al6s,  -  *hd}  tition 

1'  Resale  pi<odocecli4/u^ifnotfaiiaan 

. :  ffoas-.  Becetdary,  lo  ^.aaliafy  afaeikay ; 

'  tbe  idafeadamsHitendiertdr  td.ihim 

•  U.  i^i  rfufktUkilm  rafti8Bd>toi!ac- 

> cepit),.  sayiag)  <thfit  dtiaias'^oo  late, 

■  'but 'did  Qotnthenv' on«atenyialher 

.  * .  iima, ,  i^mnd  i  a  i  aetlfeaiidiit  xif '  ^he 

t.-acoouBt^  and>yia(.paynleBt.^i4he 

'■  overpkn t  H^ld,  r  tibaa^tbe^^ Qi-^. 

MTk  SOi  ^eyentad;lihe.<|dfflBii£?fiiani 

Teooverupg'MrkiHrat  loaaking  .a-  de- 

inasd  •  befooe  *  the  .  coooilieiieeaoant 

,o£  4faa  ad^D^  and  ihattfae>t»Dder 

did . not '  an^:  fie  aiicb  .demand:  unae- 

\/ceasaryuV\  Sifimon\y.  J^dutki^tnd 

87v  <Wbeffe(4lfe  *paH8hi^clerk>refti8^ 
- : . to  read  on* ai  dftwrch  a  /notioerJiiriiich 
^  wasrpveaeBtad  aa*hiiti!for  tfaatspiir* 
>•  pos^^  /and.tbc  beraoappesenliDg^  it 

-  j'aad'.tt  biaMdlt>  -ata.tiine nrbeo'iio 
/  part. oti  the<f:hianKbt«alntteelana8]ac• 
|  Uiaiiy  ^okig'  aar  Ueld^  tbatial* 
. '  tli«High'.a..caiistafai0.italght'.be|a8* 
.)  tifi^d.  iai  jremavine^  rhiniD  faom  J:he 
.--'tihiirQhit.and  tdetainiog  Un' until 
:  tb^se^vicet^aaioveiV/^yat.heooBld 
h  AOt  .legally  datain.biniiaft^innlfds 

-  in  ORder  tuft  iakoi  :hi|t):'b4fore^jaiJkia- 
*  rgjstrafteu-  \WAUiumi^v^OUimitt^>\E. 

3«v  By  Ae.)g&Mr^iuMipikb«tt,iiiie 
h(tou9ifittiaf  aofifUiifireAutihfunsttiito  • 
bidivaniv«b<Mlteni<alt«r  Qnimptoveltihe 
.  jrt»Nurte  arpathio/^^[){^.(Of,,ft|itiitflada 
/i  uod^ruthair -faaaafgeaieMMiaAdi^i- 
'j^.flraKt,  lihartftnr  rivari^.  <altRr9£ttad(icn* 
iiifKOOKa-i  the  jooum^/  or:>paJib  m)£  i^y 
d)r«adsiidlira«igh.iaf.  oveoiai^^om- 
, vA)onai  )or  wa8t#.graMnda,.)W:UMUl- 
.4tU9t9&d'J«a4^  vM))«)»lk«kalii(^^ti87 
T  i^lfiction  for  the  same,  and  through  or 

<f.joit^cfl«)ri«iiiy«t§vlA9d«rL  liPdir^ 
iT2  or 


1000  PLEADING. 


«   h-*tr^^7i>  inrJ>n«»'hh  Jflrfi- 


uIlUnfffiOrtK  \R^.AQk^\  T;i^;«M 


^^M^4irMeldf)  tlbat^  Aio4«ft  lihisj  4^  Im  aittboivipuUi^betiA^  imrk.  in 

A' forei^AtOtfUQ^y  vmnlM4i,.TiM)d 

olasivetri^lfi^fi  pivnting  jUlM«ne 

,tbpn> ^ent^ldi.ilMiW:  '#4.t  imWisbes 
(the  wonk  m-TiS^piitrMim  l^Mi  in 
MwghwU    I».l»8g«i^.'^iiMiidies 

jAie',fi«thoi^(j^y,{|P(  «giMincfa  in 
•vtitiog^  astifw-ito  444:tiie«dQclti$ive 
.  right  of  .|3riDtiog,|h«riroti(  iO)£ii^- 

\  4he.|^fi>l:  otins^wil^givfiii^  by.  j(b«iau<. 
tbor  tfi  X8I4»  «c<^aif^tl»e<eKifi«|iTe 
rtgbti  olit^||li9h^gu^l^MW«|i%  in 
SngldndA  a«9pn%yMiilM)M(^«9ald 

..not  rbet^iWieaied  «  fiiihlioiiii^.  by 

.:tbe  witboTi  Bottb^ifig  iBMide  toahis 
.aceoMiHiQr  iiuNM«keAofii^t.  itbif^ly, 

.  ibattha  ipiibIi«A^<ifi%  <6.<f»>l9ld, 

.jUriiif  «. /lawful. tpl^liifin^ 
..fiourtUjri  iha/t  rti(9(9i)^bMC'f^i^»JtM^not 

:WiO)rk;  .aOtor  /mol^i^i^HiKtK^swas 

^v 'Sbf  Cowli^iiir«9tr^ff9^tpiea 
:,  ^i» jb9ieiii«9ff  Ao^  ^^494imm^  for 
..>  iqiMfim«tMiii^'»AOiitov)W9m)4ed. 


if  tube  trliBteKsaulfavrised  to 
.(iio«iHrilUiaDArtf80boU«ir«^  Held; 
DeiflMidl3B»;4faBt-tfe^|:jruiilieaa  aorefnot 
•i^diaUs:^  M  .dctilMi  r|br  .iir.  octose- 
irifvAiditia^/tf^ttiyt.rtaiHbgofiridtBt  an 
-oMctfldbiirinlhey  aiff  aMiQ»«ed  tO'do. 
vPiBaiiftof8<ili«)CirchD^AcfV'  j^*:5t'£rw4fc 
^mi'c  Ti,  /I'-.-ic  -f-r.-  /K.  *^Paget70^ 
^  Itia^kfanoaiite  on  the  5  ifnn. 
/J  i^'t4»*Jfi-fiig>uoa^a»o«imer  between 
bt:»tMai0MiieM  i«iH<o*^  foriheving 
origami  bi^-kJB 'pokmnman >ai> atmer^ 
iv>^ie^iffaAalaiMef»eof  loiAiveV'.tbat/ithe; 
jiitirifriliraft  iaiinnfrn'iTrtbnn  mwHfirH 
>i)(i#.'yUi«m^!mBr  /Aet'.hb  miiithe 
n<  i^Hi^  iniu».peMeaMBn<:ifooi«'n^/y. 
•mWb)  eiijhnin^  for  rtb^iprofteowtion 
i#.(%aa^)>t6ai.t$aml^  iwiM;  fQimd  inr<the 
u  ndtfendaai's,  ilragfoni  lat'ao*  intomie^ 
YiidbitB^afeiAvtv«Bii^,iMewmM  imd 
?o  jUNidbiidr  iiekl^llu4'th««e>ii^ 
-lii^ienb  pditni..A«iie'/ei^dwieei  .thad 
mrlib  uh  arfandeyt  iia*  t  it  in  bwpowes- 
-n;i(io«tii«tHif(riefU'  ;TherievideDoei  for 
^n4bpidefeiid«Bt  waBiiikatr  kie-rbeok*^ 
MTfikeef^  JvnW'ali  AbPi^  ||la<)9  tUdi  not 
i<^q|tii«w«df  jpay  fppiiM.'faiiviegi  i>een*put 
p,n<i|i  -^Ivatoci'  «:$«idief^itbe  di;iver'  of 
''ciHMl  #i^gBB«  w  hiaiamtetont^twai 
on;4^Mierafiirilntea!^/  He)^  vchat 
-nc'lbit^iataiiaa  did»«iot  lalylbeoase^ 
*ai^MiiiliKiMi»*  ^f^Manl  AMWi.pro*- 
'<i;^flAtlfiMiyiei»d0£ba^gfth0f|^ 
'i(i  jfc'hu  ^Dtmioh ine.carrfegj    rTAf 

^(«K>«A«timlliikidioffdb^bem  guilty 


'\o  iAod*«xMfwi|»te  fci»f%bl  afrAfilion^ 
-qiit^b  leftMiig'KidtOfcAQi^tiiMM^gpiHne 
a  .i^t*l»*iillnaapeottflg,Alk»ate,(rfthe 

i  >'>o||oiNkflMf9t^  <  H^teM^  y^Mfick^ 

ii4}5iLifilNMiiie.'inade  ^eften.ftorittoin 


y ? T|i»i>Ju«irti *og^att?a«lio»rit  ROfeWiffiO'the  uteof«  8^feff|Ei5d[  iN[||tff>r«n< 


(i^bfl^^  tii^i«liltltfnMal  replication, 
that  die  defendant  (who  had  plead- 


o9«lfli'.eltpaaiive4bti«ffti  ibei^eoant  i  VMl9u«fe«|^t«,thal{hf^js  j^Mw^^y^  the 


4.  .fJJniAed^iKiflgdorp»if«^d  j^^^ode 
^^andiiv  r^MHt  t^#^  dptUiteA  to 


nia^^hriDugb.  tAie  prenmesi  for  rap- 
plymg  the  same  with  water ;  and 

that 


PLEADING. 


that  defendant  erected  a  certain 

•^^'iiwii(y^  nit  kB»  neutt  -i^wn^  hk^  its 
fii  lliftUttl>dikiiHt^ttd><$iflo<itln  yMAnn^#> 
i>((^dl^  itll^r^y:^rtlet'<itet0ti'ipaii*  in  a 
-^'dHI^Aitibl«attfeel»,>flDd  Willi  g<^ater 
or('yM«ttc«,r<>Md'j  ilifu^tidi'ithe  -^Umks 
^oitai^.)pi%ttiisitf  Mifhef'{>laititift<;  «nd 
^iJfOiP.MuM' j«^^>oii'a  {idea'  of :4iot 
« »'igtt<l«%  tlie  ju^ft»uM^MiMhe{illiin- 
n<  tMT^^imiifrWid'^^rtfttiitfb'ireM^not 
^'Ji'liiMii<«l%  Ab'  damler^tedJiy^the 
.V -deffiiUlaik  )'but  iUd«d/l4M»  defthd- 
f^i  Ait|:<lA^l)(»  i^lghrilo  «Mf>^<the  water 
^^^M^^  >iiitkm^^lme^i  the  JwAge 
-'  <>dVdmidvi|h«(V0t«jKtsr  «o  be  «hi»red 
V*  fdrihfa  deffaodatlt  :JB^H»  tbM  the 
'^^V0Miieti  waiT'ti^'ibr  fUMKng  i^liter 
'^vi||fipifblto^J«»l^  wmI  Hfki  Indt^vibual  : 
'ii:cilfi(n^onl)ri«a(^uin0'ti'Hghtt  tb  4t  by 
^>':mppr6f>#laiing^kiO  nnteh^f  it'ak  he 
y(ii<«^fiii^i^^r  ft  b«Mfi«iat  <pu¥pose, 
« ''^attd'^lber^ferev  thiM  pMltiffeouId 
*v  itM^  r«dWet><daitlagdB  'fbt*<llie^ere 

J<»^»d0Al!atn«d'tttttil!^iYfhiitittie'Want 
^  Mif><a(%d(Bbi^iit'  daantity^tff  '#ater, 

•%^  ilniait  aM)6iyfoii'nitfidi«iMly  «aing 
^u'Jout>4*  ^omtKifeMioa  of'taMkniptey 
^'^  ''a^ldMtUieplaiMlff,  -rtld  defendant 
*'^  ptelMlMthlitDii«^^laiiiciff't>elitg  a 
i'^'tmdeir  and  being  indebted  t«  the 
^'>  ^eftHulbtit^iW  tb^^ttfiMtof  ld(JM.^be* 

•^  'ilhlfMtfed^[^i«Kel5MM»bi»toM;  Rffcpli^ 
-^  ^'^dlit96n;>def tnToria  ttuapropriiu'  De*  i 
-^' 'm^r^i',  las^gififig' ftii>  ^eintoe  Jthat 
^<i  t'he'f^ltinliiFby  %hef  ret>U(Bttf;k»h'had 
^^'^  flftteh^pted  t^i'-p^tit-'in)  issUefiilircei'iti 
^^  '^iti^ct  flM^t^^^th^aci  ^  bank 
*^^  ^ruirtiyfj  thfetraditlg,  •BfJd  rtie  peti- 
^   ^  tioningt  er^dit^s*  fcbi  :*  H^ld^^ that 
^^^^the^' MTht^^  ftfim  "coftiMtted'itto- 
'^'^'^^th^f'^tfiftititttt^  >bi)1P%fi0i  aitir^ 
t^  ^ '  {yrd^il({lftflH^i:h«t  f heTi|plktttioi^ 
<>'  vak^'theh^l^el^g5<idp'  9o^i§nt^ 

bos  ;  19iAV/  AiVH  90188  ddj  ^fii^Iq 

ladi 
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46.  Trespass  for  breaking  and  enters 
-o^kfjg'iiilecfkMttMa  iteei  VleCryre- 
o^scribing^iiiigltt  ofo  diaHiigMnd 
'jolMi«libi^ai«igUi  offcoHiiiai^aftes. 
^'Htun^bma  dbwa  obieibmc^irhire- 
0 :  ^  tb»itfMe^'M«4Mf(«l»tha«s<lnig« 
"  Al  sepaikibn^thebaaftinb  iMMPtelt 
J<^> '  Bnil«jttsfli!^i%  etemr(fepseii»<btOHise 
^'^  tlie  dWKJb  «riti<ili,  teriMMrbofag- 

>'irtii^>  rcfsi  ^ii tbev^abttiinoiiA idBLe«> 

^itlidttioii}.  that^iAi9^>olos»\\mttthe 

U/dee]tfatioB   mentioned  in  whichi 

^'  ^^ikei  wik  *»  ickMffn  oflkd'  c  Bkr§^ 

I'lyedntioiaiilonraKb  hmmi^^m&fatMeA 
•  ^  >  aiid.diiridMb«iiduc|icUied,teaie^e 
» ^clHtilnMiiMd  <|POsipaiiBHdicw|^cd 
'  >idbvi^g(>«all'Jihae^4ttie  imifwMUty 
* '  aUliaMMet«%«o:tbeTWfflbi^;McU 
v^ing  vdiei'MitMMNige^i^nd  daniL  in 
''  tc8pt«t<0erii4ii0b  tkcnei^  o^iddm- 
'  viMil'#aatlaimedii.t^Se|0iiidwtbat 
'itditf  -elus&'Ain  <>-wfaioh^1lmi  d  iwiilj  not 
'  •'beeii'OMtipiedKfi'eftjoyeajfQitikUirty 
ixyaavs-iwr-'utixilArdiiDfa  se^rdndt^  or 


to^l«g^*aiMl{p#^e'«that  he-4iad  i'  ^^ad»)sraiily«sistf^idr'iii|  Itoizcbli- 
.^'.^^^x  ..  ...w.  ..  ^_^  v^^.^__.     ,^tjoii;  Mi  .VU0  «Hu»if  ^  Aodbdiiittia^ 

'  pan  of>  the  gardaiit  had  ?Jiasitijcn« 
^dbsed  i#itlUn4h«  sfaii^  ^aara^ljmd 
•  tbttt  fk^itUMit^vmpnkm^  obm- 
iiflittedaitlbat.piiivafi  Ihca  midea 
only;;  Hdd^tbat^pon^dH^Mding 
''tbeidtefendaoi  ms.MlitM  Mjthe 
>ve#didt^  wbechav^tfaa  wor4i4liC^  the 
issae,  the  cbsd  ib  Mluili^dr«.;i6on- 
etksled  ttiientiite  oRiadadnUkiAUe- 
'^tvAhii'if'^-iiras^attitiiftfar^/afega^ 
Vtioiitf^U»4W>nipiifiN«ted^ifcwhMiu>f 
Ube  ehdlbnire  tOH»wilifehv4i^v|kune 
teC  iiitr](^MitiGbia#^(Gii«tesiffM4^ 
a&kif>ib  insiOJcd6»4l»qdaipliflb.was 
^biNiiid  tdL|ir«vii  dMvtbKttto^  of 


,11. 


f4m  tiardieiiibad  >bce§«nrfasditfup* 
iimids<otf  Ai|iB)^>Mi|tftl«Mrik5«Bs  a 
A:iuAW8ib)b' aHegafiou^ksMiztooined 
\k  i&  ibe&i^»fattfiiit.lfM^«M*ich 
the  trespass  nad  been  comniitted; 

<spot  hsoikti^  baek)  embtad.  ibirty 

'i^'   **  ti«iflr-'6'vJ-H.j»jrlari, 

bfidiq  bfid  odw)  ^oabAslabeiii  laib 
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POOR  RATE. 


'(  jri'-i/-  .>f  r 


PRACTICE. 


< . '  yearii  it  was  inomaJterial  whether 
.  the  rest,  had  heen  so  or.  not. 
*    Jlkiardi  Vm  fiedce^  E,  ^  G.  4« 

..    Page  918 
-iff.  D^cl^ation  stated  tUat  plaiotifF 
^    was  posaesse^  of.  a  d«se  of  land 
with    trees    erovjng    thcreoD   to 
wbi^h  rooks  had  beeix  u^ed  t9  re- 
sort and  iBBttle  anfl  build  nestf, 
-  '  and  Tear  their  yi>ung  iu.the  trees, 
^  by  veasop  whe^p^C  tke  piaintififiiad 
be^n  u^ed.ito  kill  ,^v4:  take  the 
.  Tooka  and  the  you^  Ihereof*  <and 
,  greatt  profit,  a^d-^djifaatages  had 
...   acci!vedA«bii^;  yet  that  defendant 
,  'ivrov^fqllyx and  maliciously  iotendf 
log    to  iojuce  the   plaintiff^    and 
alami  isnd  drive  away  the  rooks, 
..    And  ta  cause  theno.  to  forsake  the 
>  '    trees  of  the  plaintiff,  wrongfully 
and  imj^tly  caused  guos  loaded 
with  gupf^owder  to  1^  discharged 
.  near  me  plaintiff's  c)o$^,  and  there- 
by disturbed  'and  droire  away  the 
\      rooks,  whereby  plaintiff  was  pre- 
»     v^al^d  from  kiUiog  tbe  rooks  and 
taking  the  young  thereof.  Pled»  not 
guiky  :  Held,  on  niptioQ  in  arrest 
of  judgQieu^,  that  this  action  was 
'  npt  maintainable  inasmuch  as  rooks 
were  a  species  of  birds  ferse  naturas, 
]     and  tbe  plaintiff  could .  not  have 
^    :  aoy  property  in  them*     Hannam  v. 
n.     MockeU.E.aQ.^:  934. 

<  » 

POOR.  '   ' 

wOvereeer/9  of  the  poor  are  bound  to 
'  endeavom:  to  ,  fi«id  ,  work  fo^  the 
1  able-bodied  poor*  >who  ^e  pi^t  of 
.  \^mploymaat.  ...Qusrre,  .whether 
I .  ..they  can  legallytgivei  rc^tief  to.such 
. .  petsoost  oiherwise^ithar^.by getting 
^  '  tiiem  Jto  woDki  and  pay^^g  tbem  for 
.  d)eir.labpM:«  Th  t^ingy,  C^leit. 
.  ^^Ghrk^M..4,G.i^  >  .  ••  ...  ^32i 
1        "  .     .  .  '       ...    , 

^;  ?»O0R  RATE;        ' 

'  ■"  . .  i  I  ("'  /,  j» 

.  lijjn  ^hc  pari|l)  ;of  TV.  the  poon- 
ratesi  according  to  an  ancient  cu^- 


, ,  tonit{  liad  always  beeii^mad'^  Wlth« 
out  reject  to  Ihe , value  of  ^pro- 
p<jrty  in  the  parisiH  biH  accordioj^ 
to  the  supposed  aW>^y  of  (he  'pl|rty 
charged^  tUM^  ihat ,  paffeons'  so 
",  rateo^  were  not  rated  in  respect  of 
,    apy  jannupl.r^pt,  profit,  <ir  value, 
.    within  tl^e  meawin^  of  the  5S  6.3. 
.  c.  69»  «.  3.^  and  therefore  Were  not 
.entttl^jJ  to  more  than  pnie  vote  at  ves- 
try meetings,  alOiQugh  rated  lipon 
more    than    50?,     JStg^tingiiU   v. 
.    Marshall  and  Another ,  jVf.  4  C-  4w 
\  .      Page  313 

2.  Tlie  plaintiff's!  goods  were  dis- 
trained for  poor  rateS;  and  upon 
the  sale  prod^c^  ih  7s. n^iore.than 
was  necessary  to  satisfy  the  levy. 
The  .  defendapts  tendered  to^hip 
3/.  l^Sy  .which  he  retused  to.  ac* 
ceptj,  isaying  that  it  was  .too  late, 
but  di4  not  tlien  or  at  any  other 

.  time  dc.mand  a  settlement  of  the 
account  an^  the  .paynicnc  of  the 
overplusic  yeJd,.  that  the  St  '(&.2. 
,  c..20..prevcntefl  the  plaintiff  from 
recovering,  without  niakmg  a  de- 
maud  bel,or<^  the  commenceipent 
ol'  tlie  actiop,  and  tlj»t  Jh^  tender 
did  not  ma^li^e  such  demand  ui^ne- 
.ccfisary,  Sin\mo^  y,  llouth,[and 
OthQrs^  E;%Q,^,\,\     .  ,      682 

3.  A  poor  rate  inu^t  shiew  upon  the 
,  fape  of  it  inrespecl  of  ^w^iat  pro- 

pcrt3\  the  aasessti^i^nt  is  made. upon 
each  individual  cbargccf  ^.  the 
rate»  .ThfiKmg.yn.TU:Vfider' 
takers  of,  the  Aire  n/td  Qftlder  Na- 
vigationy  £.  5  (j.  4,    ,    '  ,      \l\3 

l^.tli?  .Cbur|;. frljf 'not' compel,  a  de- 
fj^n4ant  itq  verjtfy  his  plea,  '.J^^- 
,  rt/i^QT^  y*  fiecicef,  Gpii,,  .one^Ac, 

x,4;6,>,; ;.,.;; ,,.,,,  I  ,,/  si 

.24  Whprpju.Iatifal  has  by, , mistake 
,; t)Deji  WyJ^4  ^ifton  ^.^w^o'I\g' .per- 
son, the  right  person'  may  after- 
wards be  served  with  an  alias  is- 
sued 


8\ied  upon  it. 


PRACTICE. 


lOOS 


V.  Johnson^ 
Page  95 


iL'The  panel  of  tales  having  been 
^    quashed  in  a  speciial  jury  case,!  on 
.;!  ^"^  grounVl  of  upuKfi&rence  in  the 
/    sheriff:  Held,  that  H  venire  facias 
was  properly  awarded  to  the  co- 
roner, althoiigh  two  of  the  special 
.    jurymen  appeared  and  were  sworn 
_!     on  the  former  occasion*    0pon  an 
award  of  tales  at  nisi  prius,  it  is 
not' necessary  that  the  tales  should 
I    be  selected  out  of  persons ,  icci« 
dentally  present ;  they  may  be  se* 
^     lected  out  of  persons  whose  pre- 
sence  the  sheriff  or  coronet  has 
taken  previous  means  to  obtain. 
The  King  vJ  Dolbi/,  T.  4  G,  4. 

104 
4."  Where  a  warrant  of  attorney  con- 
tained  a  stipulation  that  execution 
might   issue  upon   the  judgment, 
after  a  yeai-  and  a  day  without  re- 
viver by  scire  facias ;  neld,  that  the 
parties  .might  lawfully  make  such 
a  bargain,  and  that  the  execution 
was  .good.     An   applioatton   was 
'  made  to  set  asidcf  ttie  inquisition 
taken  on  an  elegit,  because  it  ap- 
peared   that '  all   the  defendant's 
^  ^    lands  were  extended :  ftfeld,  that 
the  inquisition  was  altpgether  void, 
'     and  that  the  application  to  set  it 
aside  being  unnecessary,  the  rule 
for    that    purpose'  must  be   dis- 
charged^    Morris  "v,    J  ones  f    T, 
4(3.4.  232 

S,  Tte  Court  of  Admiralty  have,  in 
a  cause    of  possession,  jurisdic- 
tion to  take  a  Vessef  from  a  mere 
wrongdoer  and  to  deliver  it  to  the 
rightlul    ovy^er ;,   ai^d,   therefore, 
where  it  ftpp^ate^  upon  a  rule  niai 
for  a  prohibition  to  restrain  the 
,  ^  Admiralty  Court  frbm  proceeding 
\in  d  calise  of  po^se^sion,  that  the 
proctor   for   the  defendants  had ' 
merely  assented  them'  to  bd  owners 
'     ^eneraTly^  and ' the  othe^  party  had 
/pert  in  ad  allegation;  by  which  it 


appeared  that  he  was  the  regis* 
fered  owner,  and-  that  the'  vessel 
had  wrongAilly  cotne  iiitd  the  pos- 
session of  the  def^dants,  and' the 
latter  had  not  pleaded  any  title^ 
the  Coihrt  discharged  the  rule  for 
'  a  prohibition.  •  In  the  MaHer  of 
Blhnshardy  BdxUry-  and  Others^ 
r.  4G.4.  Pag«£44 

6.  Where  a  prisoner  is  charged  in 
dxecatidn,  it  is  ndt  silfficieat  for 
the  plaintiff's  attorney  to 'file  the 
comnfiittftur  piece  in  dtr^time'with 
the  derk  ^-th^  docketn,  be  tiiust 
als6  seeihat  the  lafterent^srs  it  on 
the  jadgttient«-rolt  within  the  time 
prescribed  by  R,y  E,  T.  41  G;  S.; 
and' if  that  be  not  done,  the  pri- 
soner is  entitled  t^  be  disehai^ged. 
Purdam  r.  Br&skridgey  •  Af.  4  G.  4. 

342 

7.  Prisoners  confined  in  the  Mar^ 
shaisea,  detected  inpltoying  at  ha- 
zard, punished  by  die  Court. 
King's  'Bench   Prhouy  M.  4  G.  4. 

•    '    ■  '   '  '344 

8.  The  ihird  proclamation  required 
by  the  31  Efiz,  c.  3.  must  be  made 
one  month  at  the  least  before  the 
quinto  exactus.  If  ft  be  not  so 
made,  the  Comrt  will  reverse  the 
outlawry. 

Quaere,  Whether  such  reversal 
is  for  want  of  prochinmrions  within 
the  meaning  of  the  31  Mis.  o,S.  or 
for  irregularity.  Taylor  v.  Wa» 
iers,  M.  4  G.  4.  353 

9.  After  trial  the  Court  will  not  re- 
lieve the  tenant  by  stayrng  pro- 
ceedings in  the  eiecuneat  upon 
payment  of  theatrears  of  rent  and 

'  costs.  Doe,  dem.  Harris^  v.  Mas^ 
iersy  Af.  4G.44  .     490 

10«  Where,  in  debt  on  simplie  con- 
tract, the  defendant  'wagei?  his 
Yaw,  'the  Court  refissed  to  atoign 
the  number  of  compin'gatorB  with 
whom  he  should  come  to  perfect 
his  lawi  :  iKing\  v,4  WiUianUf  H. 
4&5G.4.  538 

3T  4  11.  Judg- 


.TzaoA  (JXA  ^iz/rrwuieTiCE. 


jiiirDAKq 


t^  iTiri|Miiii>r  (miliim  be  icoikraiiniip 

'twalUi>)r^acib  oJU^>WitliDttt«n«ffi- 
i'40#:kattiig  facU  which  rebut  the 
^mrMawptiott'^pf  ^ytnanr/'  A^niit 

•'..    /I... .1.5  •,  .'.  .     '  .  F0ge65S 

a*.  <A"ailNliil|Miit '^M  tf   ptfMDMdry 

<i  aatt^^ti^iandkhiuRDi^xnade  i)^  the 
..  isaney  ruled  plaintiff  ti>  enter  it, 
)  *<#^  fby  a^nMMJBkej  enteiwd  a  plea 
-^iiof^aot  ^Htjr.  <De(eiidaot  signed 
i>  ja4giilpH^oi^nOf1.prd6,:  i4iAd,lihat 
^'  'tii^fleB'eiititfed'w^aa  siibiCaDiially 
*<  ithe  laaiiia'  *8  '«he  mother,  and  the 
'    jM^Mlt  WM  ftetionide*    Aiar^  v. 

^IM.  GEbe  true  plliee'  of  abode  of  the 
^'  >  4«t>^^> '^  **^  A^hiA  adlitibd, 
I'  '  nMttCbtf  iiibefted'  in  M  affiAatit  to 
t  ^MMifo^blailv'   CoMmr^  Oooifysr^ 

•  -//.^«t^4.  569 
il^.  Where    the    plaintiff   was    dis- 

after  issue  Joinea  and  before  no- 
'"  «toeoftt1illffiften/'th&<!;ofM  stayed 
'  ««lieJprod«edKi|8rtf«itii  IheassM^nee, 
'    ^^Akettf^^erodilor'of'tbe  pklatiff, 

•  ilftiaU  ^vt'  ^activity  fbr  -^c^sts. 

A    '    "•^-^' -••  •  •••        •579 

-fl54'^A'-deAiflcil^  thai:  a  trespass  was 
'  w41firl/%^  ««tttkiet)MBftMr  to  to  full 
'  <(M«U'  aiidttr*«Ue'>8<^di^.  9.  cL  IK 
^l  •vi'l*^  deed'.iitttH^ -^aiitcd  dnkroe- 
••^'>'diirteW^«ftl^tb6^ri^l  bOlh^  (nluse, 

(.^  ;.  !.  »  jii .  '..:  I  .;'..-.  H>  530 
^46.  lm«ier^ttie)^feHdatits,  in Hn  in- 
X<^  A^imMhti'^r^aitodeAieaAdr;  ^sub-^ 
:i^  MlrfUdl^««^ai«rerdks»'6^'^«itityi  upon 
I  •  I )  <.att«  iiM(9riilliti(liilgH llUf  «hey  ^  Wene 
,  >  'lid(r^itO'-*bfe**l)#oU^bt>  «{!i  ibr'Judg- 
'^"  rtMitii^H^i  4lNit  the*  pntte6utor 
'  ( '-  'mBI»4koP^y^dft^»co^y ^tiidf a^ree-* 
(J  *4ntoitt li«¥in^/b^rt' ekpiresfily Yhad^ 
A'''  '9^p^t%m^  *^iihttny  Tka  'Kiitg  vi 
{  y  ISteMM  aM<9  OiteT^,  #f^4f i&>5&.  i; 
'J!.   1    ,ii:   li.    r  I  <   ■,  f.     •.   .. .    -■.     590 

i^fT*'  Thc/'G0afrr4i^nliiot,ti[ikHi  motion, 


ottflA  a^  b»#^e^4&  'tfHiiAtofct. 

18^  iLrolofdr^entag^Mille'ibPltt^- 

^  stoionb«Cbra'th^%ee^ffTolMM«te- 

0iv«dBiiii^efii^    ^rbe4fltfei!«rJls«^te- 

•  fenred^'  Aothtttg'  tHetiig^  'WdT-ittMizt 

' '  tbe  oobt6<  of  tlfo  4kptfltetltioBft<*>'  <9he 

arbitrator  by  his  award  haTing  re- 

dae#d  this  dama^^  4l<  wtt^%»t$ 

that  the- piaititlff -^ai^i^oC^^ittftled 

to  the  oosts  1^  tjth^>'ftp^lieiitRuu 

Lmi3V.Harmy^Ifi4^S^0.4i 

"••'••5'- ''••-*•   i«20 

19;  A  JuA^'b  cefrdttaiGs  ifti4^(«iat. 

2d^&^9Ctfr<?.'<^;d.  nfiiy  be>g»iled 

wfthin.a  rensofisMe  fkae  aHerthe 

trial.     JtAtuonr'y,-  'S$M§oii^  *'H* 

4A6G^.4.  -         *21 

"Wi  ^Seifiblei  Uiftt  th^  O^uK  vt^ll  liot 

'  aiay«be'prooeedfag&^n'ati  >^ct- 

•nient  unul  the  »co&l  of  a' fortn^ 

ejectment?  Hre  pilid,  if  ^^'t  4ppa^ 

that  ther  VerdSet  w^  dbtSkueA  by 

fraud  and  ^^xty.^Doei'detft-^Ret^^ 

\.Thoina^\  H.^StSG:^.'^    '^622 

91.  In  an  action'  hy-oHgihat^*  it^ithe 

defbiidikttt  doeA  •  n»€  'S^ar/nhe 

Ml   btml   is- forfbhdd,^>m'^the 

3ttano  idie  ^t^*  fbe  ^tbei^tbur 
^s'beii)^  a^towtfd  hnei«ty^%ll~^gra- 
ttd)  and  theteibi^  Wh^  j(  o^- 
missian  ofbaakrnptcjriinmed^iy^nst 
one  ofJtbe  b^  td'ih^iihMiPilfter 
<i;he'qilartddie  p6sl«^bu«^l4(bifirtbur 
days/k  ifiB^'h^;(^Mtt  ilMPtetialty 
of  the* bond  wad ^  d^t^fWWtdile 
ihid^rthe  coU^is)S%ifi(i;'  Md^tbere- 
fore    barred '  >by)  th^^  e«llM%ate. 

Middliisesifi '  v;  Hat^tMH^'  ^ff^^Sc 
'SOw4.  '■  •  '•  •••  -■•^'^'^  -^^626 
^22.  .By  ^he^ifettttik^q^'^i  82  er.  46. 
costs'  arb'^to "be  ^alltNred'tO'i  de- 
H^ftdaiit  atreM;i$d#i(!boul'^bab]e 
cause :  Held,  that  the  statute  does 
ivdt'etti&nd^>d  d^ei^y/fhetyiherie- 
i^ti4kXiVfiiiy^\enWlihfitM^^m^  and 
the  pi^Miir  MKi^iMit  >o«it>'  altlA»ugh 
it 'be  a  much  smaller' suQM'^than 
thttt  fbr  ^Kidh  ihte  digfttidiatit  is 

holden 


\ 


PRACTICE. 


n  ;IT»KWCIPAL  AND  AGENT- 


99w.  Wl^^'e  a  defendant  on  being 
,..ijividfk:jt<>  aea^bfl  origf^^  .ft*4  it 

-:,i8.jB0ti%hftV» J^OlJiim,  ,tfeft.«tfr¥io«  is 
jiiKt»0A»X9  apd  vfiUbe  &i^  £u9ide«^th 

-,'  ..-..,:  :-.-..  -s  ..:  ..  •.-  -.761 
S^.JThe.  plaiQtiflT  iu  i^»i  aptiou  of 
;  ,tr«&9a98  hayiog  i^btained  »  v^dict, 
..ijsigv^^dfina^  juidgnaeat   af^er..the 

dief^4^^  !>^d  eoiniuittQd  aa*act 
f -^4>f  bankruptcy,  but  before  the  is* 
.  T . ^fiMiog  qf  a  ei^imiis^ioii ; ,  Held,  tbut 
i.the  debt,  w^s  prov^able  uodQ^r  a 

tcomroission  ^&0||>«e(|U€»Uy   is^yed, 
\  ,  and  that  >the .  daff^ndaat,  who  had 
1 .  been  arrested  on  a  c^  4a.  was^en 
:.  titled -to.  bQ  dil>pharBed  on  obtain*  , 

ing  bis   certifi^^Q,    ,RobinfiiQn  v.  k 
..  rflfe,  jE-  S/G.4..  ,.      762 

S5«'  A  -docIaraUi^n  W9»  delivered 
y;  before  the  .€sso«gi>.  day  of  £aster 
^.  X^xx^i  .with\a  r^le  ta^j^d  ^ilhin 
v_  the  firpt  ,f(?ur.  dayi?  of  that  term  i 
3 ,  He1^»  tliatoth^  defendant  had  idl 
.. .  thQj  o^arni9«.of  .the  .ftAb  day  to 
0,:  plead,  wd  Wl  a  Judg<«ent:^j^gned 

on.  that  .iftorpii3^  i^r^  ircegplar^ 

g6.,A  biU.wi  ?qaity,  lyaf,  dismissed 
. . . wUb  cofit^v .  4ib0;  fjimtiff,  brovght 

an-  ac^tioa  ,for.  the  aao;^  daus^i,  .and 
^ , .  ya^i^jred  :.^-'  .v«rd«:t.  ,  T|ie .  posts 
:  .iri. jcjvMto'iWybc^ 364,4^ ftgavwlth^ 

.judgiipefiW)SMbjwt,.fQuJth^  Imn  of 
,   .tbeialiton5iey..:;//flrr«(vi,y%.i?fl»V  ; 
,  Jri^Pi  £•  5  G.4. .   .    .  .^     ,    .:  80Q 
27.  Arparty  aft^ar  rejpejviM.th^tJosts^M 


-r. 


qipfy-tfmdejrt  mntTCDStrnavbofditfg 
.';ttir  the  19/&.  Sju.  7a. «.  6.     AUer^ 

'.borough  V;  Uaiify,  £•  !^G.14k^  ': 

'*.-  •    ;.•  .'  ii".-  ;    .  :  v;.t.:'il?agc  802 

Sfli^  'A  demamlj9^  2i.plea  ii;fteoQiB(u>y 

before  .$ignmg  tVd^gieiu3it«'eMept 

:    wb^6:  defendant  is  in  custody  of 

4he  sberiS;  wul  iplfimiiff .  hai  d^- 

^  clar^d  aghi^t  hm  toJMD^'in'that 

^  custody,  i  Rfinmki^tan  YmJohnionf 

:  E.&GM   '  r  u  Ir   !  /ni    .'..;•  -803 

i)0«  A  tule  to  disiohairgeiairde^iidant 

in  extecotic^acfor  a  deb'ts.noCt^ex- 

cefidsog  .201hi  ha  haMtiig:;^  in 

/   priaoQ  mora  tttsfyjmfA^^DAwaMy  is 

I  labacjute  in  .thj&,  Ac^  loataDcCil  i>o- 

» .iice  of  th^  AppUea4iQnjb%vifl^ifajeen 

L^    served. pn.tte  .p)aiwi£  '.  JOa^  y. 

,  .:/fcjg'tfiv,i£.:5G-*.]  ).•":  ■.."T  904i 

di.  <T^)e  Coiiri^  "wUl  ai»t^UMir(p»]plea 

miah«t^c%?9t  t0  4f»>  M»di$4ai«ii*r  for 

.a  .fnisden»eatkOi  tOube<aiMa4ed« 

,  The  King  v,  Cookf^  JS*  6  ff.  4;.'.871 

'  '  rtllNCIPAi:  Alilfi  AOfiNlr. 

i,Tb«  attproejf :  tOt ,«  aQnaoMssioi^  of 
..baqkrup^  Applied  to  ^e.^t^^roey 
of  a^n^lgHgea.ol  pc^ii^9^J>e)^ng- 
iae  io  that  bankrupt/ |bo  jprio,A«  the 
^e  qf.ijthe.tQ<v%^'€;^  Jtraa^ses. 
-  The  mortgagee  having  consented, 
.her  Mtoriey.,re^aj^|!9d^.Ut^.bm4c- 
ci^pt*^  (lttorii«|K.«^rp<epa^^tk>»  the 
par^  of  tiie>  mortgage^  reqiuaitions 
m  tj^p  Qowmifsipi^ra  ofr  bankrupt 
to  aacar^ain  th^i^Rm^afi'tal'rlprin- 
.jcip^t^^^d  ItOtet^eit  fVu^  upon  the 
mortgage,  &c.     The  latter  did  so. 
.Thcf  ^J«K<Ufl  )Qi»t:^«i;wii«ii8  Mke 


?     oftar^fcreoc^vandawardj.v^hich  by.  i,,,ef<sH5*4  ifjiibai>.i^  by 

..the  terms  of  a  rule  of^r^ffSfence^onlh^ib^lwiipllsT  )«t^ofjiey^;)$i;ainst 

\.,  were  tpkbejpi^d'byiha,()th^i^paityrnM/tlie)iWor/^agsa*Ar^J6^^        the 

-^  .  canaot^  move  ,.^o.  ^e^,  aside,  the   i,  #mQQnt,]dua'Hira the ^Usinean, (done, 

nwafdu  JCs»nard ,  ,¥«  Umri^  E.  ..it.sfa^j  ^d  that  ffcfe  74ue9tiai^  was 
^.,-  5.G.'*»i  .!^  .,  i^  ..i,']  ,-,.->  801  ,>iiff<>i^riy^:VAmit|ed.tO(,ith«r;  jury, 
.,28.  WherBrrin,w^>ipfeKi^HC9uriti  the,k..wb0lJ»W,tbQ.  iwtdit.;w««  Jgiwjn  to 
!      dAmagW;  iiv  tba.  de^Matioii  am  laid ,      thQ\defaixdan^«.  aod  the.  iwy.having 

at  ^Q/.ta^d.upiyf^cdci,  r^a: 4e&t)dantj  . ,  ipu^d^h^t^t  ^ya«^  ^ajt  i^  at^mey 

,,     -may^r^oiQirQ^  th^i.^fsansej  without; .(.  was  liable,  although  at  the  time 

.    -catering  JMitp  .^.,r^ogpiz^^>fie  tx):,(ri»i;lv5ft)k^,bwna89iV«ll«r4gfi«  '^tryas 

.,  .   [  .  known 


\W06  PROMWgOAY  NOTE- 

,  .of  thQi^m^tgag^e.  .  Scr^c^t  Gent. 
,  .  P>HVA(^;Vr»  WhU^gtoH^  Gent,  one, 
.,4c^3;'.4rG,i^  .»  '«.   :,       Piifiell 

•        prisonek; 

iS^e  ConVicTioirv  4%  '  Justioss;  2. 

PROHiBITION. 

'^Thj^  dpurt  pf  A^mjralty  liave  in  a 
'.    cauj^e  of  .po3S^^$ioif  juri^dictioa  to 
,\/  take  a,  vessel  from  a  oiere  wrong- 
,'  doer,  aad  to  deliver  it  to  Uie  right- 
ful owner;  aod  thereijjre  wher/e  it 
appeared  upqn,  a  rule  nisi  for  a 
prohibition  to  restrain  the  Admi- 
T^ty  Court  from  proceeding  in  a 
cause  of  possession,  that  the  proc- 
tov  for  the.  d^fendant^  had  merely 
..   asserted  them  to  be  owners  g^ne- 
'  lally^  and  th^  othei-  party  had  put 
m  afi.  allegation,  by  which  ii  ap- 
peared that  he  was  the  registered 
6wner,   and  that  the  vessel  had 
wrongfully  come  into  the  posses- 
sion of  the  defendants^  and  the 
latter  had  not  pleaded  any  titlci 
the  Court  discharged  the  rule  for 
a  prohibition. .  In  the  Matter  of 
Bianshardf  Baxter,  and  Others^  T. 
,     4G.4.  244 


PROMISSORY  NOTE, 

1>  4>  and  B*  made  a  joint  and  several 

promissory  note.    A.  died,  and  ten 

'.    years  af^er'his  death  B*  paid  in- 

'   terest  uppn  the  note.    In  an  action 

brought  upon  the  note  against  the 

executors  of\4»»  »t  was  neld  that 

the  payhient  of  imprest  by  jB^.did 

not  t^ke  the  case  out  of  the  statute 

'    of  lirnitationS,  so  as  lo  niakp  i^.'a 

executors  liable,  Atkins  and  Others^ 

'*'  Executor  Si  v*  Tredggld  and  Others^ 

; ';  lExecuforf^^^  T.  4'G.  4.  ;^     '"      ^23 


PRQVPJIONS. 

2.  A'  i^roimaBqijf:  natpi  f<m  ♦0?t>  pay- 
able  to  bearer  ^f;iffa/^,  andthere- 
fore,  in  law,  payable  on  demand^  is 
within  the  fir$4  ^lass  of  prooaissoiy 
notes  in  schedule,  part  l^  to  the 
iS5 G* d;  e*  L84.,  and i^inr^sa 5s. 
stamp.  WMlock\.  UlndarmMdy  T. 
4G.4.  Rigel57 

$m  Asaumpaitby^thoiBdoraee  against 
the  maicercf  «  |>roiBiBMy}r  note 
payable  to/^«B«iOf  his   order. 
Piea,   firsty:  nOD^aeisuaipftit  ;    mad, 
secondly,    that   A^  3^  baoame  a 
.  bankfupt,   and  that  his  property 
^as    duly  assijgsedr  to.  awignees, 
whereby  the  intacest,    thle,  and 
right  to  indarae  tke  protnisaoiy  aote 
bdbre  the  time    of .  indorsenent 
became  vested  in  ihe  asstgaees, 
whereby     tbe     indorsemeac     by 
A^  B.  was  void,  and  created  no 
ri^ht  in  the  platnti&  to  sue.     He- 
plication  to  the  last  f^ea^  thai  the 
lodoraeihent  iras  made  with   the 
ooriseat    of  iht^    assignees^    >  Re- 
joinder lidting  issue  upon  that  feet. 
A.  verdict  having  been  ibiind  for 
the  plaintiflF  on  thd  first  issd^i  and 
for  the  deiandant'  on'  the  leoond, 
it  was  held  that  the  plaintiff  was 
entitled .  to  judgment   upoft    the 

.  whole  vecord*  First,  becaase'tbe 
de£sndant^  who  had  nfeade  the  aote 
payable  to  A,  B.  -or  hisi  order,  .iras 
estopped  from  saying' that  A^  B. 
Was  aot  competent  to  make,  an 
order.  Secondly^  because  the  pro- 
perty acquired. by  a  bankrupt  sub- 
sequently to  his  bankmpte^,  Uoes 

^    ^ot  absolutely  vest  int  the  assignees, 

'  althbugh  they.haVe  a  right  to  claim 

it ;  but  if  ^y  do  not  wake  any 

claimi  the  baDki:upt  has  a  right  to 

'  sudbt  t  property:  against:  all   other 

perscins^    Drai/tan  4md  An&tksr  v. 


PfiOMOTIONS,  535.677. 


'"  •'' ""'  "l^tlC 


>^^'i'ii'A']fB;i 


'^"'<  w/^'6i''<^^'i  -.mn 


^    PUBLIC  HOUSE  LICBNGfE.- 

'-"'■' ''  "  '''  See  Justices;  $/     '    '. 

a«  Byike,Aft7«a&r«^ch^d  Sal/hrdpo- 
:\  }ice«c^  3®GA  o^6d.^tea were  to 
be jKfAde  upon  "  the  tenants  -Orioc- 
:•<(]C^piel«:  of'«lhibeMbiig^8y'  ho^eil^ 
;•'  .w^arcbotiserii^hopdy  c^Uhtb^  Tsults, 
.i.JiabliBt;  coad&hobses^  brewhou$es, 
,1,  iftnd -o*her'^bi»iidiDgSy  gUrdend  or 
„  '^rtdeo-gi^6iuids,i«aMe/  oM^r  iene- 
vj  tuntU  «iluate<  i;Hthio,«  the  lokns 
>  of;M.  aod  &i  reapectiii(ily :"  Held, 
/    I  tliat  the  vOwnsr  of  certaiid  markets 

i  koptin  tke^tntetaof  Mm  in  wthich 
various  articles /were  exposed  to 
sale^  by  persons  who  paidhimi  for 

.     that  privilege,  but  had  not  any 

..    staUs  Axed  to  the  ground,  wall  not 

.  the  ;oacupier  of  u  tenement  within 

I    the. meanipg  of  the  aiot ;  and  th^re- 

i  >  fotewas  not  liable  tO' be  rated  in 
• ,  irespect  of  the  pfofitB  of  sadi  tnar- 

-  i  .  koto.     The  King  t.  Mdskyi  Bart.^ 

T.4^G.^  -  Paeer226 

iZ,  By  a  ilocal  act'  ftp  building  a 
,.  .  chapel,  the'  trustees  therein  nien- 
<..  tioned  were' authorised  to  ap|)oint 
,::  a  ire^urer^  dtrk,  and  other  offi- 
..  cers,  and, out  of  the  monies  t«  be 
!  veoeived  by  virtue  of  the  act,  to 
^  .p^y  such  alalariclB  to  them  as  C^ey 
.  V  (Ihe:  tmstees)  .should :  think  i  reason- 
<;..  able^^and  out  of  the  Mane  foind 

they  were  to  p^iy  to  the  curate  d 

-  yearly  salary,  not  le$8  than  150/. 
,  :Theyi»>v«re.alith6rifled-  to-  borrow 

,.  .  any  sum  at  interest,  not  exceeding 
ii.    80,000f»,  whida  monies  so  borrow- 
v.;.edr  and  die*  interest  thcireof  were 
,\:   to  be  -mkdji  ipayable*  out  of  the 
.  burial  feesy.aaad/OQt  of  tho  rates 
/  <  and  ateessaienta  to  be  madt  in  pur- 
: .  nuance  of  the  act*-  Thfey  wer^4ilso 
authorised  to  grant  annuities,  pro- 
vided the  money  so  raised  by  an- 
nuities rdid  Rot,  cwaE«i  tbei whole 
sum  intended  to  be  raised  for  the 
ses  of  the  act.     They  were 


)t  m'f' 


A\ifhori^ed  ^Iso  t^  mAk^  aM  "assess- 
ment on  the  Dccu^iie^s'or'ho^esy 
lands,  &t.  within  wie'parirfii  Hot 
eit^eeding  2s.  6d.  in  IKe  poufid  on 
the  yearly  value,  and  rates  were  to 
be  applied  by^tl^fi^i^^  ^^^  P^i^* 
poses  of  itiat  act  aurihg  such  time 
as  my  ot  thjE>  mfH\^\  t^.  be  .tor- 
rowed  vppn  .U^  criedii  of  the  act 
should  remain  unpaid,  or  the  an- 
nuities granted  should  have  con- 
tinuanceV  liddi'liy:  aether  clause, 
the  trustees  wer^  empowered  tp 
take  a  distrck^  ro^  ni6h-^'a^^ent'  6f 
the  rates.    The  trustees  kppoiifrted 
under  tWs'  act 'taised  'a  sMxn'  of 
3i,^^/.V  /partly  bv  *  ktihinty  &nd 
partly  by  borriWuiff 'tipbrt   com- 
mon irtterest;*  and    tnad6  a' -rate 
id   f^y    tfte    anhuiti^^    and   ^the 
interest    Upon  '  the   whofe  money 
borrowed.     A  distress. '  havhig^  is- 
sued;  the  plalhtiflP' replevied,  and 
the  defendant  avowedj;  (is  cbllector 
of  the  rates  Imposed'  b^  tfr^^  lict. 
The    plaindff,    after   settiiig   'out 
several  clauses  in  the  act  of'j)ar- 
liament,  pleaded,'  that  before  the 
making    of  the    assessment,  'the 
trustees  had  wrongfujly  borrowed 
more  thail  the  suin  of  30,OpO/., 
whfch  by  tho  act  they  were  autho- 
rised to  do,  viz.  l3jS/^  by  anm\iiies, 
and  2.500/.  by  borrowing,  and  that 
the    rates    were    made,    aihongst 
others,  for  the  purpose  of  paying 
the  said  annuities  and  nfoney  bor- 
rowed.  Kep^ic^on,  ihhttfve  burial 
fees  were  insufficient  to  £Uiswer  tl}e 
purposes  of  the  act,  a^a  that  tne 
annuities  granted  l)y  the  act  were 
in  iexistqnce,  and  tljat  it  was  neces- 
isary  fortlic  trustees  to  raise  mo- 
ney by   assciismcniis,    in    order   to 
.carry' into  cfiect  tlje  purposes  of 
'  the  act,  and  thai  the  assessments 
,  were  duly  inucic  pur^iuant  tp  the 
"act,  and  witlm'.it  slating   that  the 
rajtes  >verc  made  for  ihe  purpose 
of  paying  the  annuities  and  money 
"  borrowed,   or   any  other  purpose 

what- 


,11^  SECURITY  FOR  CO^XSyi,  j  1^^, 


SETTLEMENT. 


II.  J^at,.f/Je  ^plaintiff.WM  (entitled  to 
!^^  judgtneint*^  Inasniucli .  m  the  act 
L  P^  P*^''i*W^V  ^"^y  autlioriscd  the 
[j  tT\xB^ke$^t6  borrow  a  sjipciflc  sum, 
V    linp'^e  T/ite^  havinj;  beea  made  to- 


^  tjie  interpi  due  upon  the 
ofe  sum  borrowed/ was  bad  in 

toto,  although  the  deifect  did  not' 
^  '  'apJrtaVV^o^^hrfSlc^  ^#4iJ  ^RikhUr 

v.  Hughes,  'Jlft'4^.4..      Page  499 

.l\iBgVn«  Of 9<?wp<y  ^f V®, "^ade  m  fixed 
r  .pr<?ip(^}rfns^anvan«wly  adopted  for 

^  gy^^JJo^:^!  ,w;t„  giving  .to  cpm- 
'^  ..jSH^fo^^*  c<5i:taiM  pP^era  to  ^le  ex- 
*v;  epftisqdj  ^ac  .the  preserv;^tion ,  of 
\1.  Jhe'tqivn,ojf  jg*  J^oni.  jlfe  j  eocroach- 
.^^  W|;^te  9/  tjl?re  ^  f  ii  .^^  enacted, 
n,.Ui4^,.tl?ere.r  sJi<?ifW  be  paid!  to 
I,.;^k  .fipii^P^iWjners  ?ny  rate  or 
^,  ,)d^tjr,.whicjv  they  ehould  thjuk  fit 
J  jtp.^oi^erj. not  exceeding  thq*  sum 
^i^  pf  3*.  for  every  chaldron  of  coal 
i.Wwl^  ar  di^liy^r^d  within  the 
.-  .li^t?  i  oif  thp  town :  Held, ,  that 
^./.un4ef.,'thi8..ac^  a,  duty,  was,  pay- 
. .  ^le  in  yespep^.of,  each  quantity  of 
f|  coals,,,. jaTO0i;uitinp  to  several  clial- 
1.,  drpl^s,  jbi;oiight.  into 'the;  towp,  al- 
1 ..  tllH>u^i-«i  fjper^nt  times,.. in  seve- 
7  j4\  jparcel^pach  containing,  a  less 
{    ^ufui^i ty -  thafi  .a  chaldron,      *^*"- 

3....,  ..;  L..iEELEASE...     . 


899 


2u   )M'j  ni   i 
ill    U:  ij 


,'jf. 


,it>   /'ifj 


>1    r. 


'V»^/*   VriK    Tji"! 


'I  :jjfni./' 


!:.:"^^OT?joi^,;<^?^-! 


icn,ij 


SELECT  VESTRY,      ,    , 

IK^'tkei  pwlsb  >o£^ff^i;;dle  ipqortntes, 
. '  aicooTctitig^to  iancieist  :«U9tlniHrtJiad 
^ ''  always  beeif  \iiiadeVwitl|^>aAres^^ct 
to  Ihft'VQ^lufe  p£ti)fivpAopsilyMVthe 
'  pai^ti,  but  according  to  the  sup- 
posed abilitjcof_th|e^j^^,-£ha(ge^ 
'  Held,  -that  persons  so  ^ rated'  were 
not  rated  in  respect  of  any  annual 
v're^ty^  {tirdfis^  dr^%alde'j«QtMti'^tfite 
•  ideaniiig  of^the '^  Gi^flj  ^^is^S., 
w.and'th9riifoii0<wm'iibc)  cntfiM  to 
>  i«ibne>than'0ne'VoUvift  ¥e8titfr«i^et- 
' '  tng8, 8iiol«ousilTratMt4loa  y»r»4liaii 
I'  9MJ    Ni^hnneaievt^Mtil^dMdi^nd 

l.-Ut)0\i  th^tfM  of  kh^Vf^pfeka'tftW 
quarter   sessions,    the  respondent 
pariBhrprtfired  VeHertgtfaillMWthe 
.  father  of  the  pauper  by  the  a|^ 
pellant  parrsH  b6Poi:e  ttte'y^ttM. 
' '  Thfe  aripellarit  par!^H  thWt^naffered 
'  kn  ota^t  df'ses&ibni  W^A^  iH'the 
jear  18 1  A,'  qiiaiHiri^ 'afi'  drd^eV  of 
justices  for  the  ferabval' df  t1tf6  fero- 
th^r  bf  the  paiiWfeV  tdthfe'apb'elttant 
parish.  '  And  tHfeY''iehdefea'pirol 
(evidence  t6  fehtewThiit^We  troUnd 
'  of'%'decrstott;'<yf 'tAfe-'idW  of 
'  duai*ter  sessibris  ^Plt,  ilftvU^i^  fii- 
'  ther  bfthepaluptV^h^Anot'fitihat 
'  tilde  iny*8ettTeTfp*nt''Wth^  f^yeU 
Ibtit parish,  tod;'6oAseqWettt!y^,j{hat 
the  soft  had  not*  any  dmiiriVy set- 
tlement there- :''Hrf'd?ttar^»«i  if 
parol  evid^hc^  wk^'i^iteabtg  to 
'   pfove  the  "gtotirtd  of*^  A^d^&iioQ 
''  6f  the  s^BSf6tiS)  kffl'ihtt'tNe'dfdcr 
' . '  of  Sfessibns  Wdfe 'nbl'iAvttWticS^ that 
'    the  ftthcr'bf't'hlB' paddfe^Witt^not 
'^^ettfe'dihtheyp^aWnt^partSfi  in 
'"i9^5;'  becitfsyw^'ftaifer^->*ttle. 
■  '-'mertt'Va^  a  ml4ttfet"Mt'kfoteH:ol. 
'*'iateraillr  ati  ^^thfe  Wrf  df'thfe'^rst 
*•'  ttpi^ear;  'Tfef  kiHg-^-rm^  Viha- 
'  'biiHnis  SfKhdptbfty  B.S^pfA^i 


SETTLEMlS^if^ 


)  mn  YTiH  jrjadi 


i«b& 


yiy 


2.  An  ilJegitiniate  child,  porn  m  an 
,s!^jdfftiti^rocllia1(t)laoe^tiloof  notifoit- 
i>(jib>irrftb&j8ett]eroeQt«dfi4ttfl[)iDQtliier. 

-tj.ir,    ii'f  uf  :,    ui<»'>'n    :■•  ■   Page'^89 

.I1ie«iilal^iitcr.5&^l  8.  a^iaSl.  ^K  re- 

,  A: qtiiriog)  that « tte  onder  pf  justices 

ot  lfii!)|;h&  btQdmg.^tt6«oC  i^rUh  ap- 

-iMpveiieiGea/  sfealT.bei.re&rtdedMttt  in 

.Mitthe.iadeDtHr^  by  tth^  date  tb^meof, 

^.u<i3ifiaiiip4f8Qiy<.i.Qnd  t)i^efQr,e  an 

c  .'  te^j^&re  in  nvhicb  tike  (i»te.p(;  the, 

order  is  omitted,  is  void,  and  no, 

settlement   U  game^   by  serving 

upder  it.  '  The  king  ^t'The  Inha^ 

or'^  &ETTLEftfBNT-l*-  «yf^«fti^ir4 

r.  4.  .w,rjtt,^,^grei?iTjent  was,  made 

i,  i(y„tl)e  pMrcfti?e,  pC  an'  e^tate^-  to 

',b^.  paid  fqi:^1by.  ;Swp,  injst^lm^pts ; 

'l^^  t)(»e. -first. w^^s'^fq.b^  payable  within 

\i .»  fe>r  daj^sfan.^r  th^e  m:^%  of  :^^« 
jns^^'^^.»«?*f»,e^«..V.^e  Vt  aTter  the 
io  ,,e.WTOt^^pf/8«Ven..»pont|)8,  .  Jhe 

.s\^Himfh  Wh  V?:.P0PJ^X  >^¥  ?^®- 

'u  .m^hxf(^^\y^^}^^'^^^  ppssQswon, 
,j,,.  j§a?i 2^ a^ajf, .l^ut  th^  Jast ^in^Jtal- 


4,,4in.4fii;.tl^j^i9Qptr^.f;f.  ,thpjj) 


ei* 


"  ;;,«9  aa  ito  .^£up.  j^  s^Vem^pt  qpdeij 
tie  $,(5l.lv  A  2.^,5,^  ;p5-^^.T.' 
;.  p^A«  Inhaiitantso/Geddifigton,  T. 


"  dower,  liai  not"  ^tich'kn'fiitetdrf  in 
' ,/ the  land  of  whieH  shfe  Utfivt^ablei  as 

tpbe  irrembv^ble  iVtirii  Ifee'fc'drim  in 
^'  which  th^'Mnd'  tiesV  '/^e^iCiik  ▼• 

27ie  tnhabiianli'  0/  Nom  maH 

'  ^  .  ■*'    ..       /•)  ■  :«»'i    nil  >    •j:*'.'  // 

SETTiEMjEN3^r^%!'j^^ 

iVTlie  paiipet^  was  hii^ied  tb  settfe  M 
a  servant  in  'buibandi^^  ftbm  Mi- 

.  J  829,  at  wedcly'  Wa^e^ ;  iniflf  he 

and  Ws  rriast^r  tiduW  Woe  ^pree  for 

'  the  harvesr,  -he  V^s  to'lialrv^st  ffc 

-"  himself.  Tr6Vjt)tr^iy  ip  tli^  hat^fest, 

•  the  master  bffereijC  fhi  paai<>^5/. 
•;  for  the  harv^;  whFcfif  life'^cictfp£ed, 

'and  cohtJhAfedin  the  kjfervi6e;\he 

'  >vhoTe  year :^ Meld,  tb^t  this  W^  an 
!' excejptivfe,  irid  f(6t)i  ci>^ndkl!dnal 
''^  hiring,  iind  thai  h6  ifettfetntoVas 
'   gairibd;  i?^r V;  AA%dme;  'T.  4f^6,4. 

^;  A  paufief  wafe  %  in'tfen'rurb  hwed 
' '  for  a  ySar  a[S  a  firiV^  in  a  tWIiery^ 
at  fhe  wages  dfiLlOd.'fok  a ^ood 
4ay'8  woi'k,  riot  qiteeeding  fqurfeen 
hoars,  and  24;  a  day  taor^  when 
that  tirfie  was  exceeded^and  he 
was  to. forfeit  10*.6rf.  forgery  act 
pf  disbbedj^ncfe,  and  2i,  €c^;  per 
day  for  lying  Idle  (to  be  deducted 
out  of  hiswigis'.^  There  *wiiB  a 
proviso,  that  nothing  in  (he  inden- 
ture should"  Ho 'cioti«ru^d  to  oust 
the  jurisdiction  of  t|ie  justices,  or 
to  prevent  either  master  or  servant 
from  applyii\K  ^Q^tlim  in  case  of 
disputes f  ana  a'cdv^riknt,  that  in 
case  the  ma^eijij  ^bjl^t  Christmas^ 
should  wish  to  repair  any  engine, 
&c.  belonging.  t9, the  colliery,  lie 
might  ^top  tne*  wOrkinga  for  any 
period  itfot  «8eeQdU)^'i4C^ven  days, 
without  paying  any  wages  to  me 


r/ 


4G.4. 
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ditioni^raftdool^aiileac^ptive  cj^n- 

tract 


ibm 


fS&tSKBUEKCi 


''trtttt;- find ili»r^«fl^  ^a^teAh-ig^tf^d 

i'fbe  th*''\rt*^le  ^r;  •  Res^Yi  The 

^'hihamukU  6f  B^^^T.  4  I9;4. 

.'    :  -•  «    '  '"«  •   ;•'"  i'  J-  "Rige  lU 

54  An  agreeHtiefit^ivas  niftde  between 

'illftmi^^  tHftt  tbe'*4a(tter  shwiid 

serve  for  three  yeard' ^t  Ij.  pjer 

J  dmyi  «^h%«!  2?.  fcbd  Work  tt^  do;  and 

. '  #h<in  ^€  ftatf  tH>  wocft, '  <yf . ' Wftb*  not 

tiy  1>e  ptfd«'   Al  »he  l^rtie  wiien  the 

-<4^reWtnetit  i?ik  Made,  th^maitier 

^  TiotJhav^  work  for  him  during  the 
.  'Wfcple  }^r,'tt«fdpai»(*ciJlari3r4uftn^.' 
i  the'wfn^/ tttid  thdS  v^he^  he  had 
.'not  wdfft'  Ibr'iiiArfi 'li0  ml^ht  get 

work  'ftwit  *6ihfer  j^iiople }  '  Hekl, 
^  that  th^fWAy  an  *lcceptWfe  Writig, 
.  itnd  'thYtt  4be  f>atf jyer  havi Ag;  wbrked 
i  fdr  othei*  t^jiolrtG  'dilriii^  thi  w4nver 
|'6i^aM)n  wh^n  his  toadtei'  hud  no 

workrahd  ifav?!¥g  'at  dthef  tiin^s 
/  WK>rtc6d  fot  hid  ntatit^  -durii^g  ti^o 
1-  ffucbesi^ive'  years,  di&  nol  'gam  a 

•  -IteWlem^tJ  The  Kiri^  v^lYie  in- 
-  kaMknhhf'PUemom,  E.8  0i4. 

4t'  Whet^ftiita^Wr,'  ^ho  h«d  hired  a 
''  feervarit'ftr  ft  year,  dt  the  expimtlon 

*  df  y^vel^  motithfi  Mide^'d  complaint 

•  tfgainst  bite  hifbffe  n'^jiiitice  of 
*  peace,- and  the* latter  under  the 
,  pr<msiort»iof  lhe20Gf-'2.  C.19.  *.2. 
f  oommieied  th€(  fi^irVfttit  to  the  hoiise 
f  rf  correction  for  one  eilendar 
.<  month,  '^hich  did  not  eicpire  atftil 

'  i»ft€»r  tHeeh*  df' thie  ytfet*  for 'which 

*  he^had  hcefV  hired^:  Hetd,  thartehis 
.^' wA8<'ian^bAih)g'ni^tfi&  ittastidr*d'm- 
tSSce  for  a  whole  year  within  the 
t'  intfafiiRj^'  bf  Hhe-^S'*  gf^*';  J-  ^  rJSO.^ 
<' Aiftd  ^ati'tft^servri^e'the^elyyigdin. 
4i  edi^fidhlBnierrt.'  <  TOe*  X*^  v.  ^'iTAe 

£,  V  .  V  .--wji-!.-  J  ,^.-  -••  «  ...1  >  «('  •♦fj^g 
A'  Thwtilth«l-  of  «]^up^  &|r^:f<Mlr- 
» tfeetiyeari^  attteed'byjmrbhtd'j^ve 
i:  tf  8hldidttial«^  fit  g«ikiea^foi<vedohlhg 
r  'hfo '  tmde^  b  «h^  ][>flrup^  fbr  IvMfve 
i^TfdWthsr  Th^'»6b «erW4 th^t^At^ve 
^'teoittliil  tfti4er«hli«'li^#«Ml»fafb'>4lt 


?fhbriei>da£.1kaft>>6Bi|^  {ttte^iMBfer 

•  a^ee^  !lhati<faia  'SUf  driwdU  ^vnrk 
•ifopi  )dbe  lahosBniaktil}  fiir  ^iit#iBlre 
H  nnsntiis^  ibabing^shoeiiivt  iScfuifiyer 
^  jfiair  tJMH  fiiBfcTMflB  adbodw^udiW. 
:  flier  pair  Iherikstaiad  niotltba^fUM^ 
.  this  latter .  ^gteenuant  ttWijUPfrr 
..MnrBd  Bfii  &E0«ithsi4m£f V  HdU* 
-rtfaat.thiif  ]att)ec:aehrioet'6'cNiId')aot 

>  -beaoBsi«ctied  «ith,ifthd{sebnBffi«f 
^  the  &rni6A  yea?  ifiiv  as.  tO'  givct  ^a^t- 

>  tl^meat,  \  Indprnmoh  -  aa  ^  vCbe  ^t 
V<dgne0ittent  creat#d%tlfe/]fel«ii«Btfof 

teddher  lanikjcdinjair^]  smd^inaiAhtJ^ 
'•ofi<fl(ia«^ec  ami  semiaaip  aRid/the 

')  Wkole  ydar!t:/«cnribe^j>i«4^^*^o 
>eiinfer*<ctti0tneDti  ukustj^e^iiiider 

/'ft'  cootrael!ior.  *6ooi^aMStB\  creaftmg 

the  rehUtpn  of  tmasteraBd  sfBen^t, 

The  King  y.  TJ^}  Inhabitantu^Df 

Saint'MawifiiKidnoAfy.i'E^'iaG^^^. 

,-i'u  h-.r   'v\    ...  .  '.:PagenT60 

6«'iA  paK^friJindbeeh:  iLkeditbtee 

'J  years  at  ^O&r psc  utonum  as  a  looker. 

'The  duty  ( of  looker  iifr<  to  super* 
iifttend  thei  flocks  and;  Helices  (of«  this 
eniploydr.  .  Wbab  lii^Vwast  h»ckl» 

^hi^  vaiAer  toMi  h!isD!thd()he\aliadld 

Vktot  have  full  employment  for  bim^ 
but  that  he  would  employ  him  as 
much  as  he  could.    He  was  not  to 

^  dt>  any  iitori^'ror-his^'niabl^  bfhid 
than  that  belasi^i^  to  the  office 
of  loojcer^  without  receiving  extra 

•  wages!   'Duttng  th'd' first' V^^ot 

*  three'  quar^fs/he^^wbrked  for'^bis 
^  'tnast^r'  ppjy^'^ut  wiis  's^WliV^  ^d 

*  extra /or  any  wbrk  'not  beWhgfcg 
to  his  'otRce  ot,  ^i^okffri*  Hd,4,  \ibat 

'  there  was  hot  kAf  hMn'g  iVtf  a 
year,  and  that  the  pauper  did  not 
gaio  a,.8^t{J^ep^j 
sutih  a  hirtc 
Inhabitants 

%  ^'  paub^>WaA(ihh4fcd>ifa|^)fif(irise^&>r 

->  part'W^at^y0atfii>fj%hr^«^cftdia>tte- 
q  ib^tlko^rnKtifitoii  ulttbufcfltoc^of 

'-^tiifi^ci^^  «Ke'(%]siattfM»iiasliedi'-ibe 

:iW{iHe4\hKt  i^«f>badrlAtfiK>Ut«[»CNnay 
n4f3«lltf}rqdddkld|(|itwi|tbiflMtrwsl^. 

They 


sEsmsssAWf^ 


l49Ml 


/Ikcfyrdid  iftgneefdv  ^.  lO^^^andil^. 
^  eam^t  wto  pmd;<  nothing  was  then 
ufiiudiasitb  tlie/itainfiifer  vliich  the 
1  fmupfer^asxtO' server 'but  a  week 
.''<fcHicarwardb^<dK  misttess  saM  tD*  t|ie 
<  fNiuper^^^f'"Iihav0''iured  yoq,  bat 
I  apeikliioA^d  Jnoi  tinwi;  iHBiriember, 
.iihki  yea  areilmed  for  filVyMSoe 
i-weekav"'  to  which-  die  pauper  as- 
^ eented:  Held,  that  this  was  a  gobd 
-^luRng'^^rtaryean  yAe  /jriflig*  v. 
y-ThelnhMbUafUs  of  Marhst  Bos- 
V  vnrtbi  £.  6  Gi44  FtLge767 

8^^Wbc0ei  a>paoper;8enred  under  a 
^'  yeMj  cantraot  m  the  parkh  of 
<-  A^aoi^wasaAerwards  hired  in  the 
;  jiame  parisb  by  the  same  master 
ifor  iS   ItBi^  (period,  than    a-  year^ 

'^tbere  being  lio  interruption  of  the 
\  .serriee))/tod  during  the  latter  pe- 

-  riod  removed  witb  his  master  into 
'"the  parish  of  B.  and  served  him 
there  e  •  Held»  that  the '  pauper  /  ac* 
•  >i}iiired  'Ou  settlement  in  that  pa- 
-'irifh$  inasmuch  aS  no  pai^  of  his 
-:  Service  tbem  was  udder  a  yeady 
.hmhg.'Tiu  Kdn^v.The  Jnha- 


SETTLEMENT i-H  %  Payment  of 

^  gettlemeni  niaj^  be  gaified  by  being 
^'Vat^a  pn^j  p^vjng  pardchia}  takes 
I  in  respect  of  a  tenemeni;,  being 
,  jA^yt  tlie  value,  of  lO/*  tlexv. 
!  Tjie   tnkabiiants  of"  SUPancras, 

\:^iidie^^^  r.i'GT^.; •;;  ..  m 

-■"'  ' iJ-'.^:  .'"'  -J '■'  ''  -  .  •• 

.1.1         .\       .'»     V\,    \         >^  ■  1     ,  .  V 

1^^  The  pauper  was  hired  for  a  year 
HAS  ft%sbephQT^^Iher;wa9;  xqu^vlt^a 
"  *hQuto.andJglVdenlllr^t^f^€|e,r7lf^  a 
V  i^eek,«^tbesoingii9j&^ir«y#h0ep 
. .  I  vitb'  >hi«;  umtH^mAo^  ^  jtMigf^s. 
-i^QQ.serirtd  fot^.l^o/^an  ^at^lbose 
,r.w^eB;'in><|he<.pafi»h  f^ili,  Mwg 
.■eiaiji'.  jwliiflhaii9»i|bei4be«P  jweat  tpn 


f.bi$^  ,mestoi:;V  fiwn%,  .tfift,fyhple,jof 

.  whiQb  was  s^tuat«(i  jn  tbajttpic^riiib. 

The  fee4  of  (b^  sbeef^  waflwi^flth 

:iei.     f^t    annum x;,   ,Held,;^rtat 

'  that  thjs  did  not  confer  a  settle- 

.  menti  it^.'Qotbfiijsgapy  part  of  th^ 

bai:gaifi  t^at  the  ^beepvsbpiujd  be 

.  pestqrefed- 1  ••  /   •  ,    .i    .-<  r  •     ,  - 

Se«nb|e>  Tbaft  m  ^dw  iti^  g^in  a 

, settlement. by, re^fctji^  a  t^mfim^t, 

the  pauper  muai  reside?  i*ppu  ^ome 

part.of  :it.. .  rAf  Kin^VnyTha  In* 

jMbiiafUA  of,Bair4w^  Ti  AG*^- 

.    Pt«el€l 

3.  A  pauper  wa§  hwr^.  for  a>  yfear, 

and  had  by  agreeinept  ft  JMMipe.and 

jj;arden»  a.  rood..Df;,pott|tQe  laud* 

,  aof)  the  keep;of  a(cow  on  bin-mas* 

ter's  land.    A^i^t.  th^e  piK^er.  kod 

.  served  ten  yeaif^wbi^ceiWrftiliBg 

In  milki  the  paiipe^.  h^.  in lieiiof 

.  the  COW  tw;Q  heifers  kept  for  him 

.  through  the.  kindo^p  m>M^  'mas- 

.  ter»  a»d  not  in  Qoes/tqi)eneej$f  any 

.  bargain.,    Tbe  Mtatoe .  Ja^U ,  aod 

the  keep  of  t;wo  hipiferswaaof  4he 

annual  value  of  10/.,  but  .the  po- 

.  tatoe  land  and  the  keep  of  the  one 

.  cow  was  of  less  aanualfya^e'  thai) 

'   10/»i:,Held^  that  the  .pauperi  by 

having  the  potatoe.  land  aud  ithe 

..  keep  of  the  two  beifersj  befof^HiQ 

passing  of  the  atat^  £l9,Cr..3«.c;^0. 

:  gained  a. settlement  but,  ^eiubley 

that  by  having  the  polaiteeland  and 

the  keep  of  the  two  heifers  after 

the  passing  of  the.  fid  i6.  8.  M<^, 60. 

.  he  would  not  have  gaiaedia  eeeUe- 

.nie»t^    "Hhp.  King. y>  The  Jnha^ 

Mant9  of  BenBmptUksUE.  5^  &  S. 

...  .    w  V.    ...      .    r."       .775 

3  ^4-  bir^\a  bouse. i^irJO^. a/year, 

. .and  .piui  into  it:  hia fumilum  wexth 

i^oye  151. f  a^d  linred  in  it.iihofve  a 

lyaar.  dayiog  applied  fpr.^eliefilhe 

k)  parish  officers  were  compelled  by  a 

..Bttagia^ate's:  roi|de»'.  ia  grae(triii 

,  j^ftflri  the]  relief  was  irvan^dr  Ae 

.  landlord  d^usAded  biA  reofti^  but 

^  4Uowedf  Am  a  foriaigbt^.  tjbne  i  to 

,.pay;i4«    Before.that.rltne  expintd, 

I  j;and|;/Mgf^ihe>f0Pti«rM>  ftAitith^ 

pauper 


1012 


SHIP. 


wiK^rep) 


iTed  «B^4dl     I^fed  ffthe  ffhUif;  G. 

sr  of  two  justicei.       sn  instruiSiint,  uUMbmg  A 


•t  tb« 


pauper 

paruh  by  eq  order 
After  he  bad  been*  removedt  be 
aold  hia  furaiture^  and  paid  t)ie 
year's  rent:.He]d»  first,  that  tlie 
parish  oSceri  baving^e^^oi^- 
pelled  to  grant  relief,  ^Aim  fhece* 
by  become  act«ially  diargeable,  and 
WB§  therefore  removeable  by  sta- 
tute 35  G.3.  ^  i||,,  altbougU  he 
bad  resided  above  forty  days  on 
th«  tenement. 

Hekli  secondly,  that  at  the  tim6 
w^  the  Jgrder  of  removal  was 

tl(llMiP«be  ^lOfJn^  fmSbf 
because  be  bad  not  then  paid  a 
year's  rent  as  required  by  the 
59  G.  f.  ^-«.  :  .  The  JTttf  y^  jWcJ    -«?•  ftfc  *.  llv^    ^^fiir  Jf.     _  _     

Page  Siiy  '       ^^  '  •  piB-e  627 

5.  i^.and  B.  (being  owners  ih  tAMs 

sixteenth  shares  of  a  ship  imd  also 


Mil 


SHAM  PLEMr- 

Sf«  Plxadino,  5* 


as  copper  bolted  (but  not 
the  certificate  of  registfy) ; 
foot  of  which  was  wriUea,  **  i 
the  within  mentioned  aM|^  to 
A.JTJI"  He  afterwards  execvted 
a'bifl-M'ssle  to  the  platuciff  in  tte 
usual  form,  which  did  not  deacrite 
the  jslup  ,  as .xppper  bolted.  Sie 
wte  not  copper-  bolted,  and  ^bin- 
tiff  declared  in  assumpsit  sigaiut 
the  defendants  (as  cxeculori  of 
the  vendor)  for  the  breadi  of  hk 

tained,  the  instrument' first  Hmd- 
tioned  being  void  by  the  S^G»S. 

ic.f&  *.i4vr   fCfm  w.   Old 


4^^Tke  43iS%3-^v56.  ir^vP^'of^ibits 
ihe  conveying  in  at!y  snip  from  any 
place  in  the  United  Kingdom -w^^ 
greater  number  of  persons  than  in 
Uie  proportion  of  one  person  7ft»^ : 
every  two  tons  of  the  burden  of 
Ijie  ship,  and  every  such  ship  is 
to.be  deemed  to  be  of  thff  })urd^ii 
defcribed  in  theicertificate  of  re- 

' '  ^  gh&y  f  inllf  aft j^  shi]^  fo  psidy 
la4«Qiil^ll'.goad%  the  ;niast(|r  is., 
prohibited  from  taking  on  board  a 
g^yat^r  number  of  persons  than  in 

*  tnfe  proportion "o^Pone  person  lb> 
every  two  tons  of  that  part  of  the 
shin  remaining  unladen:  Held, 
under  this  act  that  vessels  pai'tiy 
laden  with  goods  were  tobaosem^ 
ed  of  i;he  Inmdtil  d^scciba^  ia,tba 
fMlD^fioftl^Qfr^istry,.  BUiopand 
Another  v.  Macintosh  and  Another^ 

%  Defendants'  testator  being  « 
awner  of  a  ship^  signed  and  da* 


usBands  or  managing  owners)  by 
deed  sold  five«sixteentha  to  V. 
The  deed  contained  a  corMant 

command  of  the  ship,  and^Om  A. 
and  B.  should  continue  to  have  the 
maaagement^  tiAMMUOtJl^bi 
^h9^i  ^^^^  ^^  tradesmen,  and 
appoint  all  the  officers;  and  thai 
4s.'C>  should  relinquish  the  com- 
mand or  die,  A.  and  B«  ahoold 
appoint  such  fit  person  to  succeed 
t  >hlj^  AS  might  be  approved  of  by 
him  or  his  executors,  or  that  he  or 

,  to  the  9fl«??yw4j!P  toTWoT  and 
that  ;i.atid^;smhilltfW«EpIoyed 
as  the  agent  of  C.  in  the  concerns 
-^-^T-frtr-  nnri  if  <ifi  shmiM  be 
minded  to  sell    all   or  any  of  bia 
shares,  he  might  do  so  upon  con- 
dition that  tne  purchasers  shooid 
[  'Mfi^:  by  the  stipulations  in  the 
,,4ee4.Vntf.pfljLcgnove  A.  and  S^ 
or  the  survfvor  ofViem,  from  being 

should  parform  the  stipuwtions  on 
their  part:  Held^  that  akhAogfa 
the  covanaitt  to  eontima  A,  mA 

B. 


sh/MJOtjim^ 


I  •> 


STAMP. 


ioi$ 


of  the  fihinjmight  hp  la^yMjf  it 
«Wfc***oD6;'^yet  the  abfea%e&^ 
,{iM|M  o^t^cqatra^rfor the  sale 

ofuie  snare^  with  a  stipulation  for 
^"tti^-^lHltttmeifit  toitliffe' command,  ' 
^  and  l)if  cont^  Vance  ^  Ibet  rnam^*- 

nienty  it  was  illeeal  and  void.    Card 


*  "  '      *  iSev  Avk&AGE,  T. 

Wkex^J^  coAtract. was  sili#  fpit'tikei 
sale  of  a  hext  presentation*  tKe^ 
y^rtiidt^  at  ^  time>  'kttmhig  ilte 
xocumbent  to  bf  at  the  point,  of 
deaths   expecting    an   immediate 
ftcuiejt  pUdy  ttiatthe  eonftr^et 
was  simoniacalf  and  the  presold- 
iiott*  made  in  pursuance  of  it  by 
!t|Ml  f ttfchaaer  voidy  althouf^h  ^e- 
derk  preseoted  was  not  priry  to 
Ad'tramactibny  and  the  contract 
f»ai  not  eiitered  into  with  a  riew 
to  die  presentation  of  any  particu- 
lar person.    Fox  ▼.  The  Bishop  of 
Chetier.    H.^ScSG.^  6S5 

SLANDSR.  -  I 

See  PliadimOi  18.      .  . 

SLAVBTRADS; 

Where  certain  persons  who  had  been 
dlavea  in  a  foreign  xumxeXgyMiomM 
^avery  was  tolerated  by  l^w  (Es- 
caped theiice  and  got  on  &dard  a 
JStrMii  ship  of  war  m  tbe  high  ^ 
Held,  that  a  BriUsh  subject 


Mstdent  in  that  country,  who 
daimed  the  slaves  as  lis  property, 
could  not  maintain  an  actloA  against 
the  comnumdct  of  the  ship  for 
iMcbouring  tbo  aiaMft«Aer  Mlke.i 
Forks  V.  Oookrunt  rnktAfiothf^y 
Mi4fG:ir.  '    '  ^-        4*8 

Vol..  11. 


'  '    •'    Se'^Tohr.,  1.  ..,/»„,<*' 
■■.♦       ""..'''.  ^        ?■(>•*  '* 

L  AWi  wis  ti^^' drawn  on  the 
2iat  i&fy£ Deeemher  for  2lL  pay* 
able 'two'  months  after  date;  but 
'on  the  ftce  of  it  purported  to  bear 
date  on^the  3lBt;,it  was  held  to 
require  only  a  titamp  of  2f.  ^ich  is 
smpoiedliy  B5JGMki.  184.  on  bills 
for  that  8\im;,  ,nt(%.  i^xceeding  two 
months  after  date,  llie  word  date 
iasithetaaafadafSttnig  the  period  of 
.p&vmcmt  exprei^ec^pn  the  face  of 
'  tKl  mil:     t/jpi/one  and  Andher  ▼. 

«  yJ^mhmfii>i'X.:i^6k4.        Page  10 

2.  A.  promissory  note  for  Mf.  pay- 
able to  bearer  generally,  and  there- 

.  Jbr^iAJbyrpa^Me  on  demand,  is 
wiUiin  die  nc»t  class  of  {Nromissory 
notesr  in  scheatile,  part  1.,  to  the 
4£.  G«  3i  c.  I84rf '  aaa  requires  a  5s, 
stamp.  Wfiitiock  v»  Undennoodf 
?!♦(?.  4-  157 

3.  An  assignment  by  indenture  of 
a  judgment-debt  is  not  an  assign- 
ment of  property  within  the  mean- 
ing of  the  S5  G.  S.  c.  184.f  sch. 
part.  1.,  tit.  Conveyance,  and  does 
not  therefore  reqmre  an  ad  valorem 

r.  ^kfmjgf  r  but«U£t  ha^e  the  ordinary 
deed-stamp.  Warren  v.  i/oiuey 
M:lfG.4.  281 

4.  A4  -having  oods^ned  goods  to 
B.9  sent  him  the  following  order : 
**  Pay  to  A*  JB.  the  proceeds  of  a 
ahipmenr  of  goodsi  value  atKHAT 

..  2000^.»  consigned  by  me  to  you.**; 
C,  by  writing,  consented  tp  pay^ 
wer  the  full  aasount  of  the  Mi' 
proceeds  of  the  goods:  IMdytha^ 
nei^er  of  these  iosferuments  1^ 
qtnrcd  such  a  stamp  as  the  stapap 
acts  imposed  on  bills,  drafts^  or 
orders  far  the  payment  of  money*- 
Jones  and  AnaSherw*  Smpsvmund 
Others,  M.iiO.^.  318 


S  0 


ST*OCK 


2014 


TOLL. 


.1  /•»  '  , 


TRESPASS. 


STOCK  jobbing; 
STOPPAGE  IN  TijAlv^SITU. 

See  VfiKDOR  A>*D  VttKDfiJP,  5. 

TENEMENT. 
S^e  Bate. 

tOIX. 

By  a  tiii*npike«et,  a>toii  of  4^«  wa^ 
impotea  upon  every  hone  or /Other 
be&st  drawing  any^cdJKh  or  other 
eorria^o  ;  for  tvttj  horse  dttwing 
singly  any  <e«rriago^  ftheaameltoll; 
for  every  horse  drairitig  any  Vag^ 
'  f^cfti  or  other  suoh<  eainago  drawo 
by  two  horste  or  iiiocie»  4he  sum  olf 
m.  \  (br  every  bene  JadeB'  or  unr 
laden,  and  not  drortdngy^ifae  atltn  of 
'    \d.     I1ie  Btatnte  then  proWded 
that  no  person  ebotdd.  be  ttab&e  to 
pay  toll  more  dian-  once  io  aay  one 
day  at  any  toll  gate  for  passinr 
'  and  repassing  in  any  one*  dayiwith 
the  lAftfn^' 'horber •  and.  casriages 
through  the  aamc,  but  all  pensons 
havbig  paid  toll  onoe^  and  pro* 
dttcing  «  ticket  deootin^  the  pay^ 
mont  of  sucb  tolly  were  afterwards 
to  piss  and  repass  with  the  same 
horsos  and  carnages  toll  fce^  during 
the  Mm(»  diiy.    A  stage  coacl^ 
drtfwn    by    loar    horses^    passed 
throegh  a  gate  creofced  tinder  this 
act  of  pafliaoientviBnd.paad  tbetoll. 
Jtt  the  ei^niog  of  iho  6ame>  dey,  * 
diftreitt  coach^  taliod  by  thaeam^ 
mtti»e/bQloiiging  to'tfa^  same  prof 
pHotor,  driven  by  the  same  ctoch* 
man,  and  drawn  bnf  ibb  same,  four 
horsea,  but  eacryiogdiffiereht,  pas- 
seDgersaad  diffeeens  patfcaiil  foi* 
hire,    passed   tbnougb  <  the'*«une 
gat^r  Held,  that  a'  sacond:  tett 
ivas  payable  in   rtepadb  bf  thisi 
'    18 


u> 


■  See  VtrttMn!  Aim^^rnktB^iS'^ 


TR&8PASS. 


;..u 


1 .  Trespass  for  breaking  and  entmng 
plaintiff's  nuanqf.  ,^ea,  first,  ge- 
neral issue ;  second/  that  from  time 
^mmem^rial  Ibenp.I^ath  Ji>eep..  and 
still  is  a  public'port,  partly  witmn 
th^  said  /manor, ,  and  a)so  ,in  a  river, 
,  which  has  been  a  public  navigable 
river  from  tune^  immemorial,  and 
^h^  there  is  in  that  part /of  the 
porf  which  is  withii^  tKe  t^or 
an  ancient^  work  neQess4rj  for^  the 
preservation  of'  the  por^. 'afirf  for 
the.  safety '^ud  .'p9nvjenieAce  ^Bthe 
ships  reporting  to  it;  thi^lftiU  work 
W2^.^t.^he  several  times  wnet^/&.in 
decay,;  th^t  plaiptliT  w'outq  not  re- 

..paii;  ,4t,,  ,but  »eglec;e4,  W^  ^^* 
wkpreforq^^defenjaaQts  f^ntefopjand 
repaLr^4«.'  ^^.epnqation.  jde  inj&ria. 
Ver4i(rtf  fpr  plaintiff  oii  In^  "first 

.,p|e^  and  for  defen(!a,nt^  on'^the 
second:,  Held«.  that  ptaii^^^was 

.  entitled  ,tQ.jiidgmfr^^  pon  bl^^ 
,  veredicto, ,  as^  the  se^ona  plea  did 
not  state  that  immedial^y'^l^rs 
FAre  .nepes^y^  or  tfc<^ 
ticjund  .^o  do  so  ha,d  Wle* 

.  Tf^m  jiRer  noticp^  or.  fli»j&.- 

»,^i^^le  .,^e  .for  J  repMnn^'^^lhad 

.  e)^pse^^of  tftjit  defpndaptp ^fcja  oc- 
cas^on  ,tp..  us?  the  port,     J^jmbtc, 

,  \V^ther,  iKe  plpa  wov(f4  jj?^^^ 

,,gqfl4>  fe^.-l^wnjtWn^^ 

vgaticn^s^,  ;  TheJEarij^rtJon^ 


rea- 


t»  Where  the  parish  clbrlci^lftlttd  to 

pre- 


'--/•M-  ?: 


TROVER. 
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I*  Hmwnikd toteri fbRithpt. p^trposew 

('  jfaadfittie  persila  '{^resoftlog.  itreaj 
k  himself,  at  a  time  when  no  part 
o£  thf^'p^i^n^j^^uyiQ^  was  actually 
going  on :  iiela,  that  although  a 

moving  him  from  the  church,  and 
detaining  Ji^  yptiL^c;  service  was 
over,  yet  ne  cobra' not  legally  de- 
tain him  alki^fwakls^ln  order  to 
take  him  before  a  magistrate. 
H^iUiams^Gils^ian  E.  5  G.  4. 
:    •  .:     1      ,    .  Pagf  699 

I'X'^eow^&r  of  a  frerfioM'house,  iil 
'^  .frhieh  thero  were  various  ihctbres, 
';',  gold  It  by  auction.'   NbtWng''  was^ 
^^  .said  about  the  flx^^fes.    A  ton;* 
•ifi  t  ^i^y^ce  qf  the  hou^e  wa^  executed^ 
^^^^.  and  poss^ssiotl^  gf^eii  t6'  the  jpuri. 
JVc^Ver.   the  fixttfrdi  ^liifll  tettiainj-' 
:^^^V  i^jg^m  the  housti :  Hda,'  "thw^ihey 
.^\  J  J  passed  by  the  ConVfeyani^'df  the* 
Air.  freehold  I  aod'ihat  ievferf  ifth^y  did^ 
jj  '  npf,  th6  venddri  after  gfving  up 
J^l  the  possession,  coiild  not  tnaintaiQ 
V,V  trover  for  them.   /A4ew  ai-fldes^ 
I  ',^.whiph.  were  not  fixtufes,* were  also 
^  ..left  ifi  the  house V the  dettaild  dei- 
'^ , '  jjScrll^ed  them  togther  with  the  othet 
■^'.',  articles,  a^  fixturesi^  dptfthe  r^fusa^ 
'  ,^  wps.of  Aejixlure8:dev^icmied  ?  Hel^ 
^\  ..that,  upon  this  etHdence,  the^aia- 
,  ',  tiff  CQuid  not  recovei"  them  in  this 
*V  aptiori.     Colekravey,  lyit^' Santos^ 

r,.  r'^a*. ,  ?$ 

^  $!,  Where  ^.bopijht  goods  of  a  trader, 

'*'.  .who  h,ad  previpusiy  dotntnltted  an 

l[,.\i^ct  of  bankruptcy,    and  paid  for 

^  $hern  bond  fide  without  1tnow)edge 

.,  ^  of  the  t^ankrupt  cy :  H€*d,  that  th^ 
Y  .  assi^iv^^s  imdera  coiipmlssion  issued 
*\'..  against  the  sjA\et  cmil4  *ijt>t  rtiain* 

^*^,tain  trover  for  the^fcobdi,  irhe-pay* 

.raent  b^ing  pfotectid  by  the  1  J.  U 

<,,.>.  151'  ii  14.      CdsA  ithit  An6iher^ 

"HI.  A  iu»ebmef  ^iis  W  Ihb  W)5t  of  ^ 


indorsing,  and  paying  into  his  bank- 
er's hands  bills  not  aiib,  which,  if 
approted,  were  immediately  en- 
tered (as  bills)  to  his  credit,  to  the 
Al^  amomit,  and  he  was  then  at 
liberty  to  draw  for  that  amount  by 
che^s  on-the  bank.  The  customer 
was  charged  with  interest  upon  all 
cash  payments  to  him,  from  the  time 
when  made,  aad  upon  all  payments 
by  bills  from  the  time  when  they 
were  due  and  paid ;  and  had  credit 
for  interest  upon  cash  paid  into  the 
bank  from  tl^e  t;ime  of  the  payment, 
and  upon  bills  paid  in  from  the 
time  wtien  the  anownl  of  them  was 
received*  The  bankers  paid  away 
ouoh  ibiila  to  <  their  customers  as 
they  thoiight  fit.  The  bankers 
'tenng  'liecome  bankrupts,  it  was 
htAd,  that  the  onstomer  might 
ittaintamtrovieragaaiisc  their  assig- 
'Ueetfor  biUa  paifi  inby'him^  and 
remai]iiog.io«perie  in  their  bands, 
the  oaah-balanoe^  independently  of 
the  bitis»'beiDgr  in  favtour  of  the 
customer  at  the  time  of  the  bank- 
yvptoy.'  Thompson  and  Others  v. 
Giles  ^nd  Others,  AssigneeSi  M. 
4G.4.  Page  422 

4^  A.  bv  oontraotsold  to  J?,  a  quan- 
tity or  tallow,  then  lying  at  a  wharf, 
at  so  much  per  cwt, ;  and  on  the 
jame  day  ^ave  a  written  order  upon 
the  wharfingers  to  weigh,  deliver, 
transfer,  and  re-house  the  same* 
B*  having  entered  into  a  contract 
to  sell  tallow  to  C.  cAtained  from 
the  wharfingers  and  gave. to  C.  a 
written  'aciosowledgment  that  they 
had  transferred  the  tallow  to  the 
Mcount-of  C,  and  that  C  was  to 
beliaMb  td>cfaar|p;es  from  a  given 
date*    B0  having  stopped  payment, 
'A*  gave  notice  to  the  wharfingers 
'  tiot'te  deliver  the  tallow  to  ^.'s 
otdar  X  Held,  iir  an  Mtion  of  trover 
*   byCiagakiattbewliarfiogerSythat, 
after  their  coknowle^^ent^  they 
behltbe  tallow  as  theagentaKif  C, 
'  aad  chat,  they  could  not,  therefore 
3  U  2  set 
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VARIANCE. 


set  ap  aft  a  defence  a  agbt  ia  A>  | 
to  stop  10  tmnfitiu     liana   ami 
Another  s.  Jfalfon,  H.4&5G.4. 
Page.5U) 

TRUSTEES  OF  TURNPIKE 
ROADS. 

Sec  Action  ox  rasCAaB,  5r 


UNPEE-LEASE. 
Sffe  AH:«i;iTy,  S. 

VARIANCE. 

1.  Where  a  decUraiion  against  asbe- 
rUr»  for  taking  insuSicient  pledges 
In  a  replevin  bond^  &tated^  toat  ike 
party  replevying  levied  his  pliunt 
**  at  the  nexi  county  Qoart>  to  wit, 
at  the  county  court  holden  on,  &c. 
befo.  Ci^s,  S.,  C,  and  Z).,  auitord  of 
the  court  ;'*  which  plamt  waa  after- 
wards moved  by  re.  fa>  lo.,  and  by 
that  record  it  appeared  that  the 

Elaint'iras  levied  at  a  court  holden 
cfore  ^,  F'.  G.,  H..-  Held,  Aat 
the  variance  was  Immaterialy  for 
that  it  was  unnecessary  to  state  or 
prove  the  names  of  the  suitors,  and 
that  they  might  be  r^ected  ms  sur- 
plusage. JDraper  y,  GarraU^  T. 
4G.4.  2 

2.  Declaration,  that  for  certaiaiiire 
and  reward  defendants  undercook 
to  carry  goods  from  London  and 
deliver  them  safely  at  Dover^  ,  ITje 
contract  proved  was,  to  carjry  and 
deliver  safely  (fire  and  robbery  ex- 
'  ccpted) :  Held,  that  this  was  a  va- 
riance. Latham  v.  RutUj/,  Z". 
4  G.  4-. .  20 

S.  Where  in  case  for  slander  of  ^itJe 
it  appeared  by  the  declarauonibat 
the  plaintiff  had  a  certain  interest 
in  tne  premises,  and  that  by  an 
agreement  between  himself  and 
the  defendant  (from  whom  be  de- 
rived that  interest)  be  bad  a  clear 


VBHiXMe  AND  VENDEE. 

f^a  to  Sifdm  of  i 

that  metm^bfAwm 

ligfai  i#  diapoae  of  I 

k;aBd( 

piitiip  Aif 

aadshai^he 

•  libel  of  asd 

toaeU  Uie  mid 

dence  Mmg  shaa 

sale  a  porti#B«f  dH 

Heid^tlMlShia^mi; 

MUimdn  Y.  jPbaM^  J£.  40.4^ 

i^ge466 

VENDOR  AND  VENDEE. 

I.  Hie  owaar  «f  •  finadiald  hoiBe,  in 

vhich  tkeie  were  fttrione  fiztoRS, 

aold  k  by  mtAm.     Nodni^  «as 

said  about  the  £xtiire&   AoMncy- 

aiace  of  the  boaa^  was  ^xmtmted^ 

aod  posaeaiioA  «|hr«i  to  the  p»- 

.phaaer,  the  fatftma  atiil  1 1.  lawf ifcuj, 

m  she  hoiMax*  iUd;   thmt  ^kej 

passed  by  Ae  tumnfmaoB  of  the 

frariioU ;  and  that  nen  if  tiK9f  did 

not,  the  vendor^  «Aar  gndng^  op 

ihe  fOswtsiOB^  cmAd'vnt  tnamlain 

taovitr  for  theos.    A  £bw  ■vdeles 

which  weaemfcfiiBtuivB  went  idto 

left  ia  the  boaae-;  Ae^mamrndde- 

ocribed  tbeni^  feogaSbv  with  :  Ae 

other  «rtiole%*'«i  Sxtara^  and  tbe 

j^efusaJL  was  cS  Ae  Jmdtuieg  demtntl' 

m-^di  Held,  A2iii  apen  tfcia  'etithacc 

the  plaimif  cooldoalrredoaer  tban 

in  this  action.     Cciegrave  r*  Dias 

Si^ao^,  T«4-G.4.  76 

%f  Ah  faeiMseiaed  mieevf  themaaor 

of  iF.  aadiAe deaMSoe laeada  tlMfe- 

otmi  of  9)1  feba  caalnbhss  lying 

under  the- manor,  enftoffsd  C^jD. 

of  and  ia  cesCaiao  cdottt,  azcapt 

^ndahmiyi  reservddta^hefaoiiir, 

his  heiis  andoiHgns^  aA  titheaof 

ooni  alkd^igiakK^  and  slso  eii^ept 

and  always  TeasDvedoat  >of  tbe 

said  fepment  untp  the  ftoR>r  and 

hiabeLrealLshetxHib  loiallcraMy 

of  the  said  lands .  and .  premises, 

tpgc^r  wHh  fsoe.Ufaaitf  Jbr.th«ni 

the 
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